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PETI TI ONER
COW SSI ONER COF | NCOVE- TAX, BOVBAY

Vs.

RESPONDENT:
ROBERT J. SAS

DATE OF JUDGVENT:
16/ 11/ 1962

BENCH

ACT:

I ncome Tax-Notice of assessnent-Limtation for-Incone deened
to be distributed as dividend-1ndian I ncome-tax Act, 1922
(11 of 1922), ss. 23 A (1), 34.

HEADNOTE
The assessees were the three shareholders of a private
conpany. The conpany nmade profits in the calendar vyear

1947, but did not declare any dividend at the sharehol ders
neeting held on Decenber 4, 1948. The  Incone-tax O ficer
passed an order under s. 23 A (1) of the lIncone-tax Act
whereby the income of the conpany was deened to have been
di vided anpngst the three shareholders. He issued notices
to the assessees which were served on themon April 1, 1954.
The assessees contended that the notices were served beyond
the period of four years allowed by s. 34 (1) (b).

Held, that the notices served unders. 34 (1) of ‘the Act
were beyond tinme and the I ncone-tax Officer had no jurisdic-
tion to assess the assessees.  Under s. 23A (1) the dividend
was to be deemed to have been distributed not on June 30,
1949, by which date the conpany shoul d have distributed the
dividend, but on the date of the general neeting /i.e.
Decenber, 4, 1948 within the accounting year 1948 and
assessnent year

210
1949- 50. The notice was not served wi thin four years from
the end of the assessnent year. It made no difference that

under s. 23 A (1) an order could be passed at any tine.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos.138 to' 138
of 1962.

Appeal s by special |eave fromthe judgnent and order dated
March 19, 1958, of the Bonbay High Court in Incone-tax
Ref erence No. 74 of 1957.

Copal Singh and R N. Sachthey, for the appellant.

R J. Kolah, J. B. Dadachanji, 0. C WMathur and Ravinder
Narain,’ for the respondents.

R Copal akri shnan, for the Intervener

1962. Noverber 16. The judgnent of the Court, was
del i vered by

KAPUR J.These 'three appeals by special |eave are brought
agai nst the judgnent and order of the Hi gh Court Bonbay.
The appellant in all the three appeals is the Comni ssioner
of I ncone-Tax but in each of the appeals the respondent is
different 1. C., one of: the three sharehol ders of a private
[imted conpany AC E.C. '"Private (India) Limted which was
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carrying on business in India and made profits during the
cal endar year 1947. The accounting year is the cal endar
year ending, Decenber 31, 1948, and the relevant assessnent
year 1949-50. Al though the, conpany had earned |arge
profits during the year 1947 it did not declare any dividend
at the shareholders’ neeting held on Decenber 4, 1948. On
March 29; 1954, the Inconme-tax O ficer passed an order under
s. 23A(1), 'of the Incone-tax Act, hereinafter terned the
Act \Whereby the incone of the 'Conpany. was in accordance
with that provision, deened to have been divided anongst the
sharehol ders. By that order the follow ng dividends were
211
deened to have been distributed anbngst the three sharehol ders,
each a respondent in one of the appeals.

M. Paul Rouffart :Rs. 1,09, 8591-
M. Paul Victor Hernans :Rs. 1,00, 189/ -
M. Robert J. Sas +Rs. 1,09, 859/ -

The I ncone-tax Officer issued notices under s. 34 of
the Act ‘'and  the notices were served on the respective
respondents on April 1, 1954. Thereafter the return of the
income was submitted and the assessnment was conpleted in
regard ’'to the shareholders. ~ Appeals were taken first to
the Appell ate Assistant Comm ssioner and then to the |ncone
tax Appellate Tribunal. One of the points taken before the
Tri bunal was that the Incone-tax O ficer had no jurisdiction
to take proceedings as the notices were served on the
assessee respondents beyond the period of four years allowed
under s 34(1)(b) of the Act. This plea was accepted by the
Tribunal and at the instance of the Commi ssioner of |ncome-
tax a case was stated to the H gh Court under s.  66(1) of
the Act and the followi ng two questions were referred to it:

(1) Whet her on the facts and circunstances
of the case it was necessary for the lnconetax
Oficer to initiate action under section 34 of
the Indian Income-tax Act in order to tax the
deened income distributed by virtue of the
order under section 23A(1) of the Act nade in
the cage of the A CE C Private (India) Ltd.
?

(2) If the answer to question No. 1 is in
the affirmative whether having regard to the
observations of their |lordships in Navin-
chandra Mafatlal v. Conm ssioner of _Incone-
tax,, Bonmbay City 1 (1955) 27 I.T.R 245 the
notice, served on April 1, 1954 was out of
time;?
212
The second question was reframed by the Hgh Court as
foll ows :
If the answer to question No. 1 is in the
affirmati ve whether the notice served-on Apri
1, 1954 was out of time ?
Both the questions were answered in the affirmative and
against the Comm ssioner of |ncone-tax. Agai nst that
judgrment and order he has come in appeal to this court by
speci al | eave.
In view of the decision of this court in Sardar Bal dev Singh
v. Conmi ssioner of Incone-tax, Delhi & Aner (1) and
Conmi ssi oner of Income-tax V. Navinchandra Mafatlal (2) in
which it was held that an assessnment cannot be rmade under
s.23A of the Act because that section does not nake
provision for an assessnment to’ be nade and assessment can
only be made under s. 34 of the Act, the first question no
| onger survives for decision and was rightly not argued
bef ore us.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

The only question that remains for decisionis the second
guestion i. e., whether the notice served on April 1 , 1954,
was out of tine. Counsel for the appellant-Conm ssioner of
I ncome-t ax- ar gued (1) that there was no [imtation
prescribed in regard to the order to be made under s. 23A of
the Act and if the period nentioned in a. 34 (1) (b) is made
applicable to orders under s. 23A then that section (s. 23A)
woul d becone unworkable; (2) that as under s. 23A(1) there
was a period of six nonths up to the end of which dividends
could be distributed the accounting year would, in the
present case, be 1949 and the assessment year 1950-51 and
therefore the notice could be served within four years of
the end of that year i. e.. up to March 31, 1955. Finally
it was urged that proviso (1) to sub-s. (3) of s. 34 applied
and as the notice wasissued within four years under s.
34(1) (b) there was
(1) [1961] 1 S.C R~ 482,
(2) [1961] 42 I.T.R 53.
213
a period of one year fromthe date of service of the notice
during which the assessnment or reassessnment could be made
and the inpugned order having been made within that period
it was a proper and a-valid order
In the present case the Hgh Court in its advi sory
,.jurisdiction had to give its opinion on the question
submitted to it and /it refrained the question in order to
bring out the question which arises fromthe order of the
Tri bunal We did not allow the question of the applicability
of proviso (1) to s. 34(3) to be raised as the question does
not take in the point raised about the proviso to sub-s. (3)
of s. 34. The question as franed by the H gh Court s
whet her the service of notice under s. 34(1)(b) was out of
time. The proviso to sub-s. (3) of s.. 34 relates to
conpl etion of assessnent within a particul ar period when the
notice is issued before the period of limtation referred to
in s. 34(1)(b). The two are different questions and one
does not include the other
At the relevant date s. 23A which enmpowered the Incone-tax
Oficer to assess individual nenmbers of certain conmpanies
read as under
S. 23A. Power to assess individual nenbers
of certain conmpanies (1). \Were the |ncone
tax Oficer is satisfied that in respect of
any previous year the profits and gai ns
di stributed as dividends by any conmpany up to
the end of the sixth nonth after its ~-accounts
for that previous year are laid before the
conpany in general neeting are | ess than sixty
per cent of the assessable income of the
conpany of that previous year, as reduced by
the anmpunt of inconetax and super-tax- payable
by the conpany in respect thereof he  shall
unl ess, he is satisfied that having regard to
| osses incurred by the conpany in earlier
years or to the smallness of the profit nmade,
t he
214
paynment of a dividend or a |larger dividend
than that declared would be wunreason able,
make with the previous approval of the
| nspecting Assistant Commi ssioner an order in
witing that the undistributed portion. of the
assessabl e income of’ the conpany of that
previous year as conmputed for i ncome-t ax
pur poses and reduced by the amount of income-
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tax and super-tax payable by the conpany in
respect thereof shall be deemed to have been

di stributed as di vi dends anongst t he
sharehol ders’ as at the date of the genera
nmeeti ng af oresaid and t her eupon t he
proportionate share t her eof of each
sharehol der shall be included in the tota

i ncomre of such sharehol der for the purpose of

assessing his total incone."
The I ncome-tax O ficer has power to make an order under this
section determ ning the amount of undistributed bal ance out
of the profits of a conpany where the conpany has
distributed by way of dividends out of the incone of the
previ ous year |ess than 60% of the assessable income; and if
it has distributed | essthan 60% up to the sixth nonth after
the holding of the general nmeeting then the undistributed
assessabl e inconme shall be deemed to have been distributed
as dividend anpngst the shareholders as at the date of the
general neeting. Thereafter the proportionate share of each
shar ehol der shall be included in the total of such
sharehol der for the purpose of assessing his total incone.
It comes tothis that if at the end of the sixth nonth
after the general nmeeting of a conpany to consider its
accounts of the previous year the income of which is being
assessed, the Incone-tax Oficer finds that the dividends
distributed are | ess than 60% of the assessable income then
such wundistributed incone shall be deened to have been
distributed at the general neeting or-in
215
accordance with the resol uti on passed at the general neeting
and proportionate share shall be included in the tota
i ncome-of each individual sharehol der. Thus s. 23A(1)
creates a fictional distribution of dividend which is deenmed
to be a receipt of dividend by the sharehol der although in
fact the sharehol ders does not receive it. It is deened to
have been distributed on the date on which accounts of the
previous year were laid before the conpany at its /genera
neeting. Thus construed the undistributed assessabl e incone
in the present case was rightly determined by the Incone-
tax O ficer because 60%was not distributed by way of
di vidends up to the end of the sixth month after the hol ding
of the neeting which was on Decenber 4, 1948. Under~ s.
23A(1) of the Act dividend distributed by June 30, 1949,
should not have been | ess than the statutory Iimt but the
effect of the deemng provisionis not that the _incone
shoul d be deened to have been distributed on June 30, 1949,
but on the date of the general neeting i.e. Decenber 4,
1948, and therefore within the accounting year! 1948, the
rel evant assessnment vyear being 1949-50. It nmakes no
difference that according to the wording of s. 23A(1) the
order could be passed at any tine, the assessnent would

still have to be 'Made under s. 34(1)(b) of the Act and if a
notice 1is not served in accordance with that provision the
Incometax O ficer wll have no jurisdiction to take —any

,action against the shareholder. The notice under s. 34(1)
is to be served within four years from the end of the

assessnment year. It was held by this court in First
Addi ti onal I ncone-tax O ficer, Mysore, v. H N S

| yengarthat the period of eight or four years under s.34(1)(a)
or (b) begins fromthe end of the assessnment year. Besi des

we ,cannot see why s. 23A(1) ’'Should, becone unworkable
nerely because the notice under s. 34(1) which is the
assessnment section. prescribes atine limt for taking
action for escaped incones nor was any reason

(1)[1962] Supp. 1 S.CRI
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216
brought to our attention in support of that subnission
In this viewof the matter the answer given by the High
Court to the second question was correct and the assessnent
made under s. 34(1)(b) of the Act after four years from the
end of the relevant assessnment year was out of time. Thi s
is the only question which survives for decision and in our
opi nion the H gh Court answered it correctly.
These appeal s, therefore fail and are dism ssed with costs.
One hearing fee.

Appeal s di sni ssed.




