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ACT:
Constitution of India, 1950, art. 286 (1) (a), (1) (b) and
(2) Tax on sale or purchase of goods-Sales " outside the
State " -Sales "in the course of i mport or export-Sales "
in the course of inter-State trade or conmerce " -Nature and
incidents of--State’s power to tax-Scope of constitutiona
[imtations.

HEADNOTE

Hel d, by (PATANJALI SASTRI C.J., MJHERJEA, VIVI AN BCSE and
GHULAM HASAN JJ.)-(i) Sales and purchases which thenselves
occasi on the export or inmport of the goods, as the case may
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be, out of, or into, the territory of India cone within art.
286 (1) (b) and are exenpt from State taxation. (ii)
Purchases in the State by the exporter for the purpose of
export as well as sales in the State by the inporter after
the goods have crossed the custons barrier are not wthin
the exenption. (iii) Sales in the State by the exporter or
i nporter by transfer of shipping documents while the goods
are beyond the custons barrier are within the exenption,
assum ng that the State power of taxation extends to such
transactions.

The word " course etynol ogi cal | y denotes novenent from one
point to another and the expression " in the course of in
art. 286 (1) (b) not only inplies a period of time during
which the novenent is in progress but postulates also a
connected relation. Consequently, a sale in the course of
export out of the country

54

shoul d ~ be understood-in the context of art. 286 (1) (b) as
neaning a sale taking place not only during the activities
directed to the end of exportation of the goods out of the
country, —-but- also as part of or connected wth such
activities. But a purchase of goods for the purpose of
export is only an act preparatory to their export and not an
act done in the course of the export of the goods,

The respondents purchased raw cashew nuts within the State
of Travancore-Cochin, fromthe nei ghbouring states and also
i mported such nuts fromAfrica, for the purpose of refining
them and exporting themto America.  Inports  from Africa
were made in the follow ng ways: (a) purchases were made
through internmediaries doing business as conmm ssion agents
at Bonmbay who acted as agents for the respondents  charging
conmi ssion; (b) the comm ssion agents at Bonbay indented the
goods on their own account and they sold the goods as

principals to the respondents. In either case the ' goods
were shipped direct fromAfrica to a port in the Travancore-
Cochin State. It was found as a fact that the process of

the factory was such that the goods were not the same goods
commercially after refinenent:

Hel d, (i) as regards purchases nade in the |ocal nmarkets of
the State they were not exenpted under art. 286 (1) (b);
(ii) as regards purchases nade in the neighbouring States,
if the purchases were effected and delivery was taken by the
respondents’ servants outside the Travancore-Cochin ~State,
they woul d be exenpt under art. 286, cl. (i) (a), and if the
purchases were effected by enploying firnms doi ng conmission
busi ness outside the State and deliveries were nmade  t hrough
normal conmmerci al channels the transacti ons would be of an
inter-State character and would fall under cl. (2) but _they
woul d be taxabl e under the Sal es Tax Continuance O der / (No.
7 of 1950) issued by the President under cl. (2) as such tax
was being levied before the Constitution. (iii) As- regards
i mports from Africa, where the Bonbay merchants nerely acted
as agents, the transactions would be purchases whi ch
occasi oned the inport and would be exenpt under art. 286 (1)
(b), but where the Bonbay nerchants did not act as agents
for the respondents, purchases fromthemwould be on the
same footing as |ocal purchases and woul d not be exenpt.

Per S.R DAS J.-The Explanation to art. 286 (1) (a) is not
an exception or a proviso but only explains cl. (1) (a). It
does not confer taxing power on any State but only takes
away the power of taxation of a State in respect of sales
and purchases in which delivery does not take place wthin
the State by enacting that such sales shall be deened to
have taken place outside that State within cl. (1) (a).
Consequently, if a sale or purchase takes place outside a
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State, either wunder the general law or by virtue of the
fiction created by the Explanation, then that State cannot,
under (1) (a), tax such sale or purchase. |If a sale or
purchase takes place wthin a State, either wunder the
general |aw or by reason of the Explanation, then, if such a
sal e or purchase takes place
55

in the course of inter-State trade and comerce, no
State, not even the State where the sale or purchase takes
place as aforesaid can tax it by reason of (2), unless and
until Parlianment by |aw provides otherw se. A sale or
purchase " in the course of i mport or export wthin the
meaning of (1) (b) includes (i) a, sale or purchase which
itself occasions the inport or export as already held by
this court, (ii) a sale or purchase which takes place while
the goods are on the high seas on their inmport or export
journey. and (iii) the last purchase by the exporter with a
view to export- and-the first sale by the inporter to a

deal er | after the arrival of the inported goods. |If a sale
or purchase takes place within a State, either wunder the
general low or by reason of the Explanation, then, if it

takes place in the course of “inport or export as explained
above, no State, not even the State w thin which such sale
or purchase takes place can tax it by reason of (1) (b).

As regards |ocal purchases, as those purchases took place
with. in the State they were not entitled to the protection
of art. 286 (1) (a), since on the findings of the High
Court, the goods purchased were so altered that they cannot
be deened to be the sane as thegoods which were exported,
and the purchases cannot be said to have been made "in the
course" of export so as to be entitled to imunity from
taxation under art. 286 (1) (b). As regards purchases from
the nei ghbouring States, if the goods were taken delivery of
by the agents of the respondents outside the State, such
purchases nust, under the Explanation, be regarded as having
taken place outside the State and accordingly would be
exenpt fromtaxation under art. 286 (1) (a). If /however,
the goods were directly delivered to the respondents in the
Travancore-Cochin State the Explanation to art. 286 (1) (a)
will apply in view of the finding of the Hi gh Court which
implies that the goods are also consuned in the State, and
the neighbouring States will not be entitled to tax these
sal es or purchases, but the purchases are " in the course of
" inter-State trade and as such will be protected by (2);
but as the majority of the Court have taken a different view
and as such view must prevail, such purchases wll ~ becone,
as a result of the Explanation to (1) (a), an intra-state
purchase and will |ose the protection of (2). ‘Even if . such
purchases fall within (2), they would be liable to be taxed
under the President’s Order of 1950. They are not protected
by (1) (b) as the goods exported are different goods.

As regards purchases fromAfrica (1) where the Bonbay
nmerchants act as agents of the respondents and pay the price
and take delivery of the shipping docunents in Bonbay the
purchases fall within (1) (a) and also (1) (b) and are not
liable to tax as they take place outside the State wthin
(1) (a) and also "in the course of inmport" within (1) (b);
(ii) where the African sellers ship the goods on their own
initiation or on that of their agents and while the goods
are on the high seas they are

56

purchased by the, respondents’ Bonbay agents, the sale or
purchase would be exenpt under (1) (a) and under (1) (b);
(iii) where the respondents place separate orders with the
same commi ssion agent at Bonbay and the latter places a
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consolidated order wth the African seller on his own
responsibility and the Bonbay agent after paying for the
entire lot, prepares a separate invoice for each of their
constituents and the latter receive the delivery orders from
a Travancore bank agai nst paynent and take delivery from a
Travancore warehouse the sal e takes place in the Travancore-
Cochin State and the goods cannot claimexenption under (1)
(a), (1) (b) or (2) of art. 286.

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION: Civil Appeals Nos. 26, 27 and
30 to 36 of 1952.

These were appeal s under article 132 (1) of the Constitution
fromthe Judgnent and Order dated 10th January, 1952, of the
Travancore, Cochin H gh Court in Oiginal Petitions Nos. 5,
19, 34, 35, 71, 83, 88, 89 and 90 of 1951, quashing the
assessnment's severally nmade on the respondents in each
appeal under the Travancore-Cochi n General Sales-Tax Act,
1124 M E. The respondents who were assessed under the
Travancore GCeneral Sales Tax Act which cane into force in
March, 1949, claimed exenption fromsales tax in respect of
the purchases nmade by themafter the Constitution of 1950

cane into force till the end of the accounting year 1950 on
the ground that under article 286 (1) (b) the State had no
power to levy tax on such purchases. The sales tax

authorities having 'rejected the claim the respondent s
applied to the H gh Court under article 226 and the High
Court quashed the assessnents so far as they related to the
said period. The State preferred the present  appeals.
These appeal s were heard in part with certai n other " appeals
in Septenber and Cctober, 1952, but as it was found that the
material facts had not been clearly ascertained by the Hi gh
Court the cases were renmitted to the Hi gh Court for further
enquiry and findings. The connected appeals were disposed
of on the 16th of Cctober, 1952, and the judgnment is
reported as the State of Travancore-Cochin v. The Bonbay Co.
Ltd. ([1952] S.C.R 1112). The hearing of these appeals was
continued after the H gh Court had returned the record Wth
its findings.
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T. N.  Subrahmanya lyer, Advocate-General of Travancore-
Cochin State (T. R Balakrishna Iyer, with him ~for the
appel | ant s.
M K. Nanmbiyar (N. Palpu, with hin) for the respondents
in Cvil Appeals Nos. 26, 27 and 30 to 36.
M C. Setalvad, Attorney-Ceneral for India and C K
Daphtary, Solicitor-General for India (Porus
A Mehta, with then) for the Union of India.
V. K. T. Chari, Advocate-Ceneral of Mdras (V. V.
Raghavan, with him for the State of Madras.
V. Raj aram |l yer, Advocate-CGeneral of Hyderabad
(B. N Sastri, with him for the State of Hyderabad.
S. M Sikri, Advocate-General of Punjab (M L. Sethi,wth
him for the State of Punjab
A R Somanatha |Iyer, Advocate-General of Msore (R
Ganapathy lyer, with him for the State of Mysore
K. B. Asthana for the State of Utar Pradesh. (States of
Bonbay and Orissa were not represented.)
1953. May 8. The judgnent of the Chief Justice and
Mukherjea, Vivian Bose and Ghul am Hasan JJ. was delivered by
the Chief Justice. S. R Das J. delivered a separate
j udgrent .
PATANJALI SASTRI C. J.-These are appeals froman order of
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the Hi gh Court of Travancore-Cochin quashing the assessnents
severally nmade on the respondents in each appeal under the
Travancor e- Cochi n General Sales Tax Act, 1124 M E. (Act No.
XVl of 1124 M E.) (hereinafter referred to as the
Act) .

The Act provided by section 3 for the levy of a tax on the
total turnover of every dealer for each year. " Turnover
is the aggregate anount for which goods are either bought or
sold by a " dealer" [section 2(d)], who is a person carrying
on the business of buying and selling goods [section 2 (d)

]. " Sale", with all its grammatical variations and cognate
expressions, is defined as neaning, anong other things,
every transfer

8

58

of the property in goods by one person to another in the
course of trade or business for-cash or for deferred paynent
or other valuable consideration [section 2(h)]. The sale or
purchase /is to be deenmed to have taken place in the State

wherever  the contract m ght have been nade, if the goods
were actually -in the State when the contract was made or, if
the goods are actually produced in the State, at any tine
after the contract inrespect thereof was made. By section
3 (4) the turnover is to be determined in accordance wth
such rules as may be prescribed, and rule 4 of the rules
franmed under the Act prescribes that, in the case of certain
goods including " cashew and its kernel ™, the gross turnover
of a dealer is the anpunt for which the goods were bought by
him and in all other cases the anmpbunt for which the goods
were sold by him

The respondents are dealers in cashewnuts in the State, and
their business consists in inporting raw cashewnuts from
abroad and the nei ghbouring districtsin the State of Mdras
in addition to purchases made inthe JIlocal market, and,
after converting them by means of certain processes into
edi bl e kernels, exporting the kernels to other countries,

mainly Anerica. The oil pressed fromthe shells renoved
from the cashewnuts was al so exported. The Constitution
having cone into force on January 26, 1950, the  respondent
in each appeal clainmed exenption under article 286 (1) (b)
in respect of the purchases nade fromthat date till My 29,

1950, the end of the account year. The sales tax
authorities having rejected the claim the respondents
applied to the Hi gh Court under article 226, and that court
upheld the claimand quashed the assessnents in-so far as
they related to the said period. The State has preferred
the appeal s.

The appeals were heard in part along with certain other
appeals fromthe sane order, and as it was found that the
material facts relating to the course of business of the
respondents in the present appeals had not been clearly
ascertained, these appeals were remtted to the Hi gh ' Court
for further enquiry and

59
findings in regard to those matters. The connected appeals,
however, in which the naterials on record were found

sufficient for their disposal were finally decided, and the
decision is reported in The State of Travancore-Cochin v.
The Bombay Co. Ltd. (1) (hereinafter referred to as the
previ ous deci sion).

Bef ore considering how far the cashew nut purchases nade by
the respondents are, on the findings returned by the High
Court, entitled to the protection of article 286(1)(b), it
is necessary first to ascertain the scope of such
protection. That clause, so far as it is material here,
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reads thus:

286. (1) No law of a State shall inmpose, or authorise the
i mposition of, a tax on the sale or purchase of goods where
such sal e or purchase takes place-
(a) * * *
(b)in the course of the inport of the goods into, or export
of the goods out of, the territory of India.

In the previous decision this Court referred to four
different views then adunbrated in the course of the
argunent as to the meaning and scope of the said sub-clause
as follows:

(1) The exemption is limted to sales by export and
purchases by inport, that is to say, those sales and
purchases which occasion the export or inport, as the case
may be, and extends ‘to no other transactions however
directly or imediately connected, in intention or purpose,
with such sales or purchases, and wheresoever the property
in the goods may pass to the buyer.

(2) In addition to the sales and purchases of the kind
descri bed above, the exenption covers the |ast purchase by
the exporter and the first sale by the inporter if any, so
directly and proxi mately connected with the export sale or
i mport purchase as to formpart of the same transaction

(3) The exenmption  covers only those sales and purchases
under which the property in the goods concerned is
transferred fromthe seller to the buyer during

(1) [1952] S.C. R 1112.

60

* * *

the transit, that is, after the goods begin to nmpve and
before they reach their foreign destination.

(4) The view which found favour with the learned Judges of
the H gh Court, nanely, "the clause is not restricted to the
point of time at which goods are inported-into or exported
from India; the series of transactions  which necessarily
precede export or inport of goods will come wthin the
purview of this clause.”

This Court, however, found it unnecessary for the purpose of
the cases then before it to go any further than to hold that
" whatever else may or may not fall -within article 286 (1)
(b), sales and purchases which thenselves occasion the
export or inmport of the goods, as the case may be, out of or
into the territory of India cone within the exenption” and
that the third view set out above, which was put forward on
behal f of the State of Bonbay and which seeks to linit the
operation of the clause exclusively to sales and purchases
effected during the transit of the goods, was too narrow and
coul d not be accepted.

It may be nentioned at once, to clear the ground, that if
the Bonbay view was considered to be too narrow, the /view
expressed by the Court bel ow cannot but be regarded as too
wi de. This, indeed, was recogni sed by | earned counsel who
appeared in the cases, none of whom nmade any serious attenpt
to support it. Nor was any question raised or argunent
advanced as to the scope and effect of clause (2) of article
286, for, although the respondents in tw of these
appeal s(1) purchased cashewnuts in the adjoining districts
of the State of Madras during the period in question, it was
not disputed that such purchases unless they were exenpt
under article 286(1)(a), would fall within the explanation
to clause (1) (a) as interpreted in the majority decision’
of this court in the recent case of The State of Bonbay v.
United Mdtors (India) Ltd. (2), or under the Sales Tax
Conti nuance Order, 1950 (C. O No. 7 of 1950), issued by the
President on January 26, 1950, in exercise of the powers
conferred by the proviso to clause (2) of article 286, and
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woul d, in either case, be taxable.

(1) CGvil Appeals Nos. 33 and 36 of 1952, (2) [1953] S.C. R
1069.

61

Wth reference to the aforesaid decision, it my be
mentioned in passing that in order to renedy what was felt
to be the unsatisfactory position in regard to the levy of
tax by the States in America on sales in interstate
conmerce, the North Carolina Departnent of Revenue proposed
that Congress should pass |egislation authorising the States
to tax certain sales in interstate commerce. The proposed
bill ran thus:

" That all taxes |levied by any State upon sales of property
or neasured by sales of property nay be levied upon or
neasured by sal es of property in inter-state comerce by the
state into which the property is noved for use or
consunption therein, in the same manner and to the same
extent that said taxes are |evied upon or neasured by sales
of property not in inter-state comerce. Provided: that no
State shall di scrimnate against sales of property in inter-
state commerce; nor shall any state discrimnate against the
sal e of the products of any other state. Provided, further

that no state shall tax the'sale in inter-state conmerce of
property transported for the purpose of resale by the
consignee as a nerchant or as a nmanufacturer. Provi ded,
further: that no county, city, or town, ‘or other subdivision
of any State shall levy a tax upon or neasure any tax by
sal es of property iniinterstate comerce"(1).

It is interesting to note that the bill sought to bring
about substantially. the sane result as the conbi ned
operation of article 286 clause (1) (a) explanation, clause
(2) and article 304 as they were interpreted by the mgjority
in that decision would produce. It is possible that these
provi sions of our Constitution were inspired by the proposed
bill.

The only question debated before us was whether in addition
to the export-sale and inport-purchase, which were held in
the previous decision to be covered by the exenption / under
clause (1) (b), the following two categories of sale or
purchase would also fall wthin_ the, scope of t hat
exenption:

(2) See Sel ected Essays on Constitutional Law, Vol. I,
Book V, P. 367 published by the Association of Anerican Law
School s, 1938.

62

(1) The last purchase of goods made by the exporter for the
purpose of exporting them to inplenent orders already
received from a foreign buyer or expected to be received
subsequently in the course of business, and the first /sale
by the inporter to fulfil orders pursuant to which the goods
were inmported or orders expected to be received after the
i mport.

(2) Sales or purchases of goods effected within the State
by transfer of shipping docunents while the goods are in-the
course of transit.

As regards the first nmentioned category, we are of opinion
that the transactions are not within the protection of
clause (1) (b) What is exenpted under the clause is the sale
or purchase of goods taking place in the course of the
import of the goods into or export of the goods out of the

territory of India. It is obvious that the words "inport
into" and "export out of" in this context do not refer to
t he article or commodity inported or exported. The

reference to "the goods" and to "the territory of India"
make it clear that the words "export out of" and "inport
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i mportation into the country respectively. The wor d

"course" etynologically denotes novenent fromone point to
another, and the expression "in the course of" not only
inplies a period of time during which the novenent is in
progress but postulates also a connected relation. For
instance, it has been held that the words "debts due to the
bankrupt in the course of his trade" in section 15(5) of the
Engl i sh Bankruptcy Act, 1869, do not extend to all debts due
to the bankrupt during the period of his trading but include
only debts connected with the trade [see In re, Pryce, ex
parte Rensburg(l).] A sale in the course of export out of
the country should simlarly be understood in the context of
clause (1)(b) as neaning a sale taking place not -only
during the activities directed to the end of exportation of
the goods out of the country but -also as part of or
connected with such activities.. The tinme
(1) 4 Ch. D. 685 and WIlianms on Bankruptcy, 16th Edn., p.
307.

63
factor alone-is not determ native. ~The previous decision
proceeded on this view and enphasi sed the integral relation
between the two where the contract of sale itself occasi oned
the export as the ground for holding that such a sale was
one taking place in the course of export. It is, however,
contended that on this principle of connected or integrated
activities a purchase for the purpose of export nust be
regarded as covered by the exenption-under clause (1) (b).
We are unable to agree.
The phrase "integrated-activities" was used in the previous
decision to denote that "such a sale" (i.e., a sale which
occasi ons the export) "cannot be dissociated fromthe export
wi t hout which it cannot be effectuated, and the sale and the
resul tant export formparts of a single transaction." It is
in that sense that the two activities-the sale and the
export-were said to be integrated. A purchase for the
pur pose of export |ike production or manufacture for export,

is only an act preparatory to export and cannot, in our
opi nion, be regarded as an act done "in the course of the
export of the goods out of the territory of India", ~anynore

than the other two activities can be so regarded. ~ As point-
ed out by a recent witer "Fromthe | egal point of view it
is essential to distinguish the contract of sale which has
as its object the exportation of goods from this country
fromother contracts of sale relating to the sane goods, but
not being the direct and i nmedi ate cause for the shipment of
the goods...... VWhen a nerchant shipper in the United
Ki ngdom buys for the purpose of export goods from a
manufacturer in the sane country the contract of sale is a
hone transaction; but when he resells these goods to a buyer
abroad that contract of sale has to be classified as an
export transaction"(1l). This passage shows that, in view of
the distinct character and quality of the two transactions,
it is not correct to speak of a purchase for export as an
activity so integrated with the exportation that the forner
could be regarded as done "in the course of " the latter.
The sane reasoning applies to the first

(1) Schmittoff-Export Trade, 2nd Edn., P. 3.

64

sale after inport which is a distinct |local transaction
effected after the inportation of the goods into the country
has been conpl eted, and having no integral relation with it.
Any attenpt therefore to invoke the authority of the
previous decision in support of the suggested extension of
the protection of clause (1)(b) "to the last purchase for
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the purpose of export and the first sale after inport on the
ground of integrated activities nmust fail
Nor is it correct to say that it is necessary to extend the
exenption to these transactions to avoid double taxation
It is true that in the previous decision it was indicated
that the object underlying the exenption was the avoi dance
of double taxation on the foreign trade of this country
which is of great inportance to the nation' s econony. But
the double taxation sought to be avoided consisted in the
i mposition of export duty by the Central Governnent and the
i mposition of sales tax by the State Government on the same
transaction in its different aspects as an export and a
sal e. Such double taxation is already avoided by our
holding that the export-sale and the inport-purchase are
exenpt under clause (b) fromthe |l evy of sales tax by the
St ate. The foreign trade of this country thus already
enjoys immunity from doubl e tax burden and suffers only one
tax, nanely, the export or inport duty as the case may be.
The claim now made for extension of the exenption under
clause (1) (b) in the name of -avoi di ng doubl e taxation cannot
be supported.
Not the | east anobng the reasons for rejecting the view that
the last purchase for the purpose of export and the first
sale after inport are also within clause (1) (b) is the
practical difficulty in giving effect to the exenption in
regard to these transactions, having regard to the genera
pattern of sale-tax legislation in this country of which our
constitution-nmakers 'nust have been well aware. The tax is
usually levied on the annual turnover of the seller who is
al  owed under certain conditionsto pass it on to the buyer
by adding it to the price charged for the goods at each
i ndi vidual sale. Supposing Ais the seller from whom

65
B the export merchant purchases the goods for export. | f
the sale is to be exenpt, howis A to be satisfied that the
goods woul d actually be exported subsequently? And even if
they were, it nust be difficult for Ato prove to the Sales
Tax O ficer that they were so exported by B if proof was
required. On the other hand, B might be keeping the 'goods,
waiting for orders to cone, or mght change his nind and not
export the goods at all but sell them Ilocally. In that
case, what would be the position of Avis avis the Sales
Tax O ficer demanding the tax ? Could A escape liability, if
he failed to collect the tax fromB at the time of the sale
? O is Ato collect the tax, ignoring B s declaration of
his intention to export and leaving himto apply for refund
by produci ng- evidence of actual export, whenever that takes

pl ace? Even if a sales tax enactnment provides for
adj ustment on those |lines, would not such legislation, in so
far as it conmpels Bto suffer the tax until he ~actually

exports the goods, contravene clause (1)(b) which ex
hypot hesi exempts the transaction fromsales tax? And what
would be the position if the goods were burnt or otherw se
lost in the nmeanwhile, and the export never took place?
At hough, as pointed out in the previous decision, Anerican
cases are not of nuch assistance in interpreting article 286
because of the different wording of the inport-export clause
of the Federal Constitution, it is interesting to see that
such uncertainties led the Arerican courts to lay down the
rule that -

"It is the entrance of the articles into the export stream

that marks the start of the process of exportation. Then
there is certainty that the goods are headed for their
foreign destination and will not be diverted to domestic

use. Nothing less will suffice.": Enpresa Siderurgica, S.
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A v. Merced(1).

Simlar difficulties and uncertainties are encountered in
bringing within the exenption the first sale after inport.
How is the exenption to be applied to the

(1) 337 U.S. 154,

9
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goods inported fromabroad after they are mingled with other
goods and |l ose their distinctive character as inports? Here
again, the Anerican courts, with their practical approach to
such problenms, have evolved the doctrine of "original or
unopened package" that is to say, the rule that the first
sale of inported goods will "be exenpt from State taxation
provided only such sale is nmade in the original packages in
whi ch the goods have arrived. Any sale of such goods nade
after the package is opened does not enjoy such exenption.
Are we to inmport the same doctrine here to nmake the
exenption workable ? Even in Arerica, as pointed out in
Bal sara’s  case(l), difficulties arose fromtinme totine in
appl yi ng the doctrine as "sonetinmes very intricate questions
arose before the courts such as whether the doctrine applied
to the larger cases only -or to the smaller packages
contained therein or whether it applied to smaller paper
packages of cigarettes taken fromloose files of packages at
the factory and transported in baskets." Hence this court
has wunani nously decided that "the doctrine has no place in
this country" following the lead of Gwer C. J. in the
earlier case of Boddu- Paidanna(2).

It was said that clause (1) (b) should be construed in the
light of the constitutional purpose and the conmercia
background and reference was made to the manner in which a
large proportion of the export trade of the country was
carried on by nerchant houses who purchased goods from the
producers and manufacturers to resell themto buyers ‘abroad
by neans of contracts concluded with them Similarly wth

regard to inport trade, large .inport houses i mported
machi nery and consuner goods whol esale and sold 'them to
retail dealers or, in some cases, to the custoners direct.

This practice, it was argued, must have been well known to
the nmkers of our Constitution, and it was reasonable to
assune that they realised the inportance of the foreign
trade to the well-being of the country and would not have
desired to cripple the sane by allowing the States to

(1) [1951] S.C.R 682, 699.

(2) [1942] F.C.R 90.
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tax such purchases and sales by the export and inport
merchants in this country. Such general considerations

based largely on speculation are not of nuch assistance in
construing the scope and effect of a specific constitutiona

provision seeking to restrict the power of State “taxation

It is true, as pointed out in the previous decision, that
the export-inport trade is inportant to our nati ona

economy, but it is no less true that the State power - of
taxation is essential for carrying on its admnistration

and it nust be as much the constitutional purpose to protect
the one as not unduly to curtail the other. The question
really is, how far did the constitution-nakers want to go in
protecting the foreign trade by restricting the power of
taxing sales or purchases of goods which they conferred on
the States under entry 54 of List Il. The problem before
them was one of balancing and reconciling the rival clains
of foreign trade in the interests of our national econony
and of the State’'s power of taxation in the interests of the
expandi ng social welfare needs of the people conmitted to
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its charge, and we have their solution as expressed in the
terns of clause (1) (b). It is for the court to interpret
the true nmeaning and scope of those terns wthout assum ng
that the one constitutional purpose was regarded as nore
i mportant than the other. This court has already held in
the previous decision that clause (1) (b) protects the
export-inport trade of this country from double taxation by
prohibiting the inposition of sales tax by the State on
export-sal es and inport-purchases, and we find no warrant in
the | anguage enployed to extend the protection to cover the
| ast purchase before export or the first sale after inport.
As regards sales or purchases effected in the State by
transfer of shipping (c.i.f.) docunents while the goods are
still in transit, we have already observed that the words
“"in the course of" _inply.a nmovenment or progress and,
therefore, a beginning and an end of such novenent or
progress. As clause (1) (b) is concerned only with
exenpting . certain sales or purchases fromtaxation by the
States' in this country, it is

68
sufficient to determ ne where the course of export begins
and where the course of inport ends. |In this connection, it

is wuseful to renenber that the power to nake laws wth
respect to duties of custons including export duties (entry
83 of List |I) and also with respect to inport and export
across custons frontiers and the 'definition of custons
frontiers (entry 41 of List 1) is vested exclusively in the
Central Legislature, and detail ed provisions have been nmade
in the Indian Sea Custons Act, 1878, for the | evy of custons
duties by the officers of the Central CGovernnent who are
stationed al ong custons frontiers as defined by the Centra
CGovernment where, after appraising the goods exported or
i mported, the duties chargeable, if any, are conputed and
levied, and it is not until this process is conpleted that
the goods can be shipped for transportation or cleared by
the consignee or his representatives as the, case my Dbe.
It would seem therefore, logical (to hold that the course of
the export out of, or of the inport into, the territory of
India does not commence or terminate until the goods  cross
the customs barrier. It is, however, to be noted that the
guestion of inmposing sales tax on transfer of goods in the
course of export would not often arise in practice for,
where the goods are transported pursuant to a contract of
sal e al ready concluded with a foreign buyer and the shi pping
documents have been forwarded to him any further sale of
such goods by the Indian seller is inpossible, and where the
export trade is conducted through representatives or branch
offices, the sale by the latter of the exported goods
usual |y takes place abroad and woul d not then be subjected

to tax by the State in India. It is inrelation to inport
of goods from abroad that the question of exenption  assunes
practical inportance. It is well known that sales or

purchases by transfer of shipping documents while the 'goods
are in transit are a characteristic feature of foreign trade
and as they take place in the course of inport as defined
above, and are -regarded commercially as incident to the
i mport transaction, they fall within the terns of clause (1)
(b) and would be entitled, in our view, to the protection of
t hat

69
clause, if the State is constitutionally conpetent to tax
such sales, as to which we express no opinion
Qur conclusions may be sumred up as foll ows
(1) Sales by export and purchases by inport fall within the
exenption under article 286 (1) (b). This was held in the
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previ ous deci si on.

(2) Purchases in the State by the exporter for the purpose
of export as well as sales in the State by the inporter
after the goods have crossed the custons barrier are not
within the exenption.

(3)Sales in the State by the exporter or inporter by
transfer of shipping docunents while the goods are beyond
the custons barrier are within the exenption, assum ng that
the State power of taxation extends to such transactions.

It remains to consider inthe light of the foregoing
di scussion how far the cashew nut purchases made by the
respondents are within the exenption under article 286. It
will be recalled that these purchases fell into three
groups:

l. Purchases nmade in the |ocal narket,

I1. Purchases fromthe neighbouring districts of the State
of Madras, and

[11. Inports fromAfrica

As regards Group 1, the H gh Court finds that the purchases
of raw nuts- whether African or Indian are all nade with the
obj ect of exporting their kernels" though there were sone
negligible sales in the |local nmarket of what are called "
factory rejects”. The High Court further finds that the
bul k of the kernels were in fact exported by the respondents
thenselves, a snmall quantity being sold by the respondents
to other exporters who al so subsequently exported the sane.
Thus, on the whole, respondents could be  said to have
purchased the raw nuts for the purpose of ‘exporting the
kernel s and to have actually exported them But, it will be
seen, the purchases are not covered by the exenption on the
construction we have placed on clause (1) (b), even if the
di fference between the, raw materials purchased and the
manuf act ur ed
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goods (kernels) exported is to be ignored. It may, however,
be mentioned here that the H gh Court has found that the raw
cashewnuts and the kernels nmanufactured out of /them by
various processes, partly nechanical and partly manual, are
not commercially the same commodity. . This finding, which is
not seriously disputed before us, would be -an additiona
ground for rejecting the claimto exenption in respect of
these purchases, as the | anguage of clause (1) (b) clearly
requires as a condition of the exenption that the ~export
nust be of the goods whose sale or purchase took place  in
the course of export.

As regards Goup 11, the High Court has found that such
purchases were made only by the respondents in Cvil Appeals
Nos. 33 and 36 of 1952. The High Court’s finding as to. how
these purchases and the deliveries under themwere effected
is by no neans clear. The respondent’s contention was that
the purchases were effected and the deliveries “taken by
their own paid servants outside the State of Travancore-
Cochin, and it was thus a case of a person buying goods and
taking delivery thereof outside the State and bringing them
across the border after the transaction was conpleted in al
respects outside the State. On the other hand, t he
contention on behalf of the State was that though the
purchases were nade outside the State in the neighbouring
districts of Mdras, deliveries were effected through the
ordi nary comerci al channel s by enpl oyi ng comm ssion agents
who nmade the purchases and arranged for the deliveries at
the respondents’ depots at Trichur or Quilon. Al that can
be said here is that, if the transactions took place in the
manner alleged by the respondents in these two appeals, they
woul d be exenpt under clause (1) (a). This indeed was not
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di sputed by the Advocate-General of the, appellant State.
On the other hand, if, as clainmed by the Advocate-General
the purchases were effected by the enpl oynent of firms doing
busi ness as comrmi ssion agents outside the State, and the
deliveries were made through normal commercial channels, the
transactions would partake of an inter-State character and
fall under clause (2). 1In that case, it would be un-
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necessary to inquire further whether they would be covered
by the explanation to clause (1)(a), as they would be
clearly taxabl e under the President’s Order (C. O. No. 7 of
1950) to which reference has been nmade already, as it was
admtted that sales tax was validly levied on such purchases
before the comencenment. of the Constitution. As t he
taxability of such purchase,, on either view of the facts
was not disputed, no argunents were addressed to us on the
scope of clause (2) and the explanation to clause (1)(a), as
has, been st at ed:

Goup Il may be sub-divided into two categories according
to the findings of the high Court: (a) purchases nade
through ‘intermediaries called in these proceedings as"the
Bonbay party" doing business as conmi ssion agents at Bonbay,
who acted as agents for the respondents charging comm ssion.
The dealings are thus described by the Hgh Court: "The
goods are purchased when they are in the high seas and
shipped fromthe African port to Cochin or « Quilon. CGoods
are never | anded at Bonbay. The Bonbay party only arranges
for purchases on behalf of the assessees, gets delivery of
the shipping documents on payment at Bombay through a bank
whi ch advances nmpney agai nst-the shipping  docunents and
collects the same fromthe assessees at destination", and
(b) the Bonmbay party indented the goods on their own account
and sold the goods as principals to the respondents and
ot her customers; but the goods were shipped direct to Cochin
or Qilon onc. i. f. terms. The shipping docunents were
made out in the name of the Bonbay party as consi gnees and
were delivered to them agai nst paynment through bankers at
Bonbay. The Bonbay party cleared the goods through /'their
own representatives at the port of destination -and /issued
separate delivery orders to the respondents and other
customers for the respective quantities ordered.

It will be seen that in respect of the purchases falling
under (a), the Bonbay party acted nerely as the agents of
the respondents, privity being established between the
latter and the African sellers. The purchases are
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thus purchases which occasioned the inmport, and therefore
come within the exenption. As regards (b), the Bonbay party
are the purchasers, and they sell the goods as principals to
the respondents at the port of destination by issuing
separate delivery orders agai nst payment. No privity being
est abl i shed between the respondents and the African sellers,
t he respondents’ purchases can only be described as
purchases from the Bonbay party of the goods w thin the
State; in other words, they were | ocal purchases and stand
on the same footing as purchases falling under Goup |
above, and for the same reasons they do not cone within the
exenption.

It would appear that the cashew nuts sold and exported to
the Anmerican buyers were packed in tins placed in wooden
boxes. The sales tax authorities have included the val ue of
these packing naterials in addition to the value of the
kernels in conputing the turnover of the respondents for
purposes of assessment. It was urged that such inclusion
was inadm ssible inasmuch as these articles could not be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 40

regarded as separate articles of, sale apart from the
kernel s which are packed therein, and that even if they were
to be so regarded, their sale to the Anerican buyers was a
sal e whi ch occasi oned the export just as much as the sal e of
the kernels. The latter contention rmust prevail in view of
the previous decision, and no sales tax can be levied in
respect of these articles.
In the result, the decison of the H gh Court quashing the
assessnents in question is affirmed but the cases wll go
back to the Sales Tax O ficer concerned in the respective
appeal s for naking fresh assessments according to law and in
the light of this judgnment. Each party will bear its own
costs throughout.
DAS J.-This and eight other appeals have been filed by the
State of Travancore-Cochin against the judgnent and order of
the Hi gh Court of that State dated the 10th January, 1952,
guashing the orders of assessnent of sales tax nade agai nst
the respondents respectively by the Sales Tax Oficer and
upheld on appeal by the Assistant Conm ssioner. These
appeal *
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were heard together imrediately after the hearing of C A
No. 204 of 1952 [The State of Bombay v. The United WMbdtors
(I'ndia) Ltd. & Ohers(1)] bad been concluded and judgment
had been reserved by another Constitution Bench. The
guestion of construction of article 286 of the Constitution
which is involved in the present appeals was also raised in
the Bonbay appeal. That Constitution Bench has since
delivered judgnents in that appeal. The majority of that
Bench have put upon clause (1)(a), the Explanation thereto
and clause (2) of that article a neaning which, in spite of
ny pro found respect for their opinions, | ~am unable to
accept as correct. It is again nmy msfortune that | am
unable to agree to the interpretation ny |earned brethren
are now seeking to place upon clause (1)(b) of that article.
As the questions involved in these appeals are of very great
i nportance and as the draft of this judgnent was  prepared
before the judgnents in the Bonbay appeal had been delivered
| consider it right to keep nmy views on record for whatever
they may be worth. It is, however, needless for me'to say
that the mpjority decision in that Bonbay appeal, so |ong as
it stands, is binding on ne.
The respondents in each of these appeals carry on business
in what is now the United State of Travancore-Cochin. They
buy raw cashewnuts locally and in neighbouring States and
also inmport themfromAfrica and after putting them  through
a certain process they obtain cashewnut oil and edible
cashew nut kernels. They export the edible kernels to
foreign countries in large quantities.
In conpliance with the requirenments of the relevant /Sales
Tax Act then in force the repondents filed returns- in the
prescribed forns of their respective turnovers for the
period between the 17th August, 1949, and the 29th My,
1950. Each of the respondents cl ai med exenption from sales
tax on their respective purchases made between the 26th
January, 1950, when the Constitution cane into force, and
the 29th My,
(1) [1953] S.C.R 1069
10
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1950. The claim however, was rejected by the Sales Tax
Oficer. On appeal the Assistant Conm ssioner upheld the
assessnment orders. The respondents appeal to the High
Court . By its judgnment dated the 10th January, 1952, the

Hi gh Court accepted the appeals, quashed the assessnent
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orders in so far as they included tax on the purchases made
after the date of the Constitution and directed a refund of
the tax overpaid. The State has now come up on appea
bef ore us.

As the questions involved in these appeals are of genera
i mportance and the other States as well as the Union of
India are interested in the decision, notices were directed
to be issued by this court to the Advocates-General of al
interested States and to the Attorney-CGeneral for India.
Many of these States as also the Union of India intervened
and participated in the general discussion on the |ega
points involved in these appeals. After several days’
hearing before wus in Septenber and October, 1952, it was
found that the parties were seriously at variance on severa
material facts and it was felt that the appeals could not be
satisfactorily di sposed of without proper findings on those
facts. Accordi ngly on the 8th Cctober, 1952, the appeals
wer e remtted to the Hgh Court wth directions to
i nvestigate into the disputed facts under certain heads set
forth in the annexure to the order of renmand. The High
Court has nowreturned the records with their findings and
the -appeals are before us again for final disposal

The assessnents in question were made under the Travancore
CGeneral Sales Tax Act, 1124 (Act XVIII of 1124). That Act
cane into force on the 7th March, 1949, and was, after the
conmencenent of the Constitution, continued in force subject
to the other provisions of the Constitution-and it was in
operation during ‘the period of ~assessnent. After the
integration of Travancore and Cochin that Act was replaced
by the United State of Travancore and Cochin Ceneral Sales
Tax Act, 1125 (Act Xl of 1125) but we are not concerned with
the latter Act, for it canme into force
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on the 30th May, 1950, that is to say, imediately after the
expiry of the period relevant for the purposes of these
appeal s.

The relevant provisions of Act XVIII of 1124 have been
sunmarised in the judgnment just read by my Lord the / Chief
Justice and need not be set forth again. Suffice it to say
that the rules franed under | the Act’ prescribed that in
the case of cashew and its kernels the gross turnover of a
dealer would be the anmount for which those goods were
purchased by himand, therefore, sales tax was payable on
the purchase and not on the sale of cashew and its kernels.
The respondents do not contend that it was -not wthin the
power of H H the Maharaja of Travancore to enact that |aw
at the tinme he did so but they maintain that, as after the
comencenent of the Constitution Travancore-Cochin becane a
Part B State and as such amenable to and bound by the
Constitution, that law, in view of article 286, could no
| onger inpose or authorise the inposition of any- tax on
their purchases of raw cashewnuts. Thi s contention
therefore, raises inportant questions as to the extent of
the power of the States under the Constitution to inpose a

tax on the sale or purchase of goods. In order, however, to
correctly appreciate the neaning and inport of the relevant
provisions of the Constitution it will be helpful to bear in

m nd what the position was prior to the commencenent of the
Consti tution.

Under the Governnent of India Act, 1935, the Federa
Legi sl ature al one could nmake | aws, under entry 19 in List I,
with respect to inport and export across custons frontiers
as defined by the Federal Covernment and, under entry 44 of
the sanme List, with respect to duties of custom including
export duti es. On the other hand t he Provi nci a
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Legi sl atures alone could nake | aws, under entry 26 in List
I, with respect to trade and conmerce within the Province,
under entry 29, wth respect to production, supply and
di stribution of goods, under entry 48, with respect to taxes
-on the sale of goods and under entry 49, with respect to’
cesses on the entry of goods into a
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| ocal area for consunption, use or sale therein. Section
297 of that Act, however, prohibited the Provi nci a
Legi sl ature or Gover nient s from inposing certain

restrictions on internal trade and ended by saying that any
| aw passed in contravention of that section would, to the
extent of the contravention, be invalid. It should be noted
that clause (a) of sub-section (1) of that section was
directly and expressly related to and constituted a
restriction on the legislative power of the Province under
entries 27 and 29 and not entry 48 in List Il. That section
obviously was inserted in that Act for the purpose of
achieving, as far as possible, free trade within India by
preventing the Provinces fromchecking or hanpering the
di stribution of goods or fromsetting up barriers against
internal trade in India regarded as one economic unit.
Pursuant to the | egislative power thus conferred on themthe
Provincial Legislatures  enacted Sales Tax Acts for their
respective Provinces.  |In enacting the Sales Tax Acts, the
Provincial Legislatures, however, did not confine t he
operation of their legislation to sales or purchases which
took place exclusively within their respective territories.
Al though in nost of those Acts "sale" was first defined as
meaning a transfer of the property in the goods, so as to
nmake the passing of the property within the Province the
principal basis for the inmposition of the tax, yet by neans
of Explanations to that definition, they gave extended
nmeanings to that word and thereby enlarged the scope of
their operation. Thus sonme of those Acts purported to tax a
sale or purchase irrespective of the place where it @ took
place, if only the goods were within the Province at the
time the contract for sale or purchase was nmade or the goods
were produced or manufactured within the Province after the
contract had been nade. |In short, if any one-or nore of the
ingredients of sale, e.g. the contract, delivery, paynment of
price, or the passing of property etc., took place within a
particul ar Provi nce or the goods were pr oduced or
manuf actured or otherw se found there that Province felt
free to inpose a tax on that transaction of -sale or
pur chase
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although all the other ingredients thereof (took place
out si de that Province.

The Indian States were not governed by the distribution of
| egi sl ati ve powers contained in the Government of India Act,
1935, and were, therefore, generally free to nake whatever
l aws they thought fit to make. They, however, enacted Sal es
Tax Acts on the nodel of the Sales Tax Acts of neighbouring
Provinces in British India. Thus the Travancore Act XVi|
of 1124 was substantially a reproduction of the Madras Sal es
Tax Act.

The result of the inposition of tax on the sale or purchase
of goods on the basis of a very slight connection or nexus
between the sale or purchase and the taxing Provinces or
States was that in some cases one single transaction of sale
or purchase becane liable to be taxed in different Provinces
or States. This inposition of nultiple taxes was certainly
cal cul ated to hanper and di scourage free trade within India,
whi ch section 297 of the CGovernment of India Act, 1935, was
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designed to achieve. This was the position imediately
before the Constitution of India cane into operation. Qur
Constitution makers were well aware of this evil.

Articles 245 and 246 distribute legislative power between
Parliament and the State Legislatures as per three Lists set
forth in the Seventh Schedule to the Constitution. Thus
Parlianment alone is enpowered to nmake | aws, under entry 41
in the Union List, with respect to trade and commerce with
foreign countries, under entry 42, with respect to inter-
State trade and commrerce and under entry 83, with respect to
duties of custons, including export duty. The State
Legi slatures, on the other hand, are alone authorised to
make | aws, under entry 26 in the State List with respect to
trade and comrerce within the State, under entry 27 with
respect to production, supply and distribution of goods,
under entry 52 with respect to taxes on the entry of goods
into a local areafor consunption, use or sale therein and
under entry 54 with respect to taxes on sale or purchase of
goods ot her than newspapers.
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It may be nmentioned in passing that in List | in the Seventh
Schedul e to the Governnent of India Act, 1935, there was no
separate or specific entry corresponding to entry 42 in the
Union List in the Seventh Schedule to the Constitution
This shows that our Constitution has deliberately assigned
interState trade and commerce, like foreign trade, to the
excl usi ve care of Parliament and, therefore, out of
the .reach of the law naking powers of the State Legis-
latures. Having thus distributed legislative powers between
Parliament and the State Legi slatures, article 265, which is
in Part Xl of the Constitution and headed "Finance,
Property, Contracts and Suits" provides that no tax shall be
levied or collected except by authority of |aw. Article
286, which is also in Part Xl I, inposes sonme restrictions on
the legislative conpetency of the State Legi sl atures. That
article runs as follows:
" 286. Restrictions as to inposition of tax on the sale or
purchase of goods. (1) No law of a State shall inpose, or
authorise the inposition of, a tax on the sale or purchase
of goods where such sal e or purchase takes place-
(a) outside the State; or
(b) in the course of the inport of the goods into or export
of the goods out of, the territory of India.
Expl anati on. -For the purposes of sub-clause (a) a sale or
purchase shall be deened to have taken place in the State in
which the goods have actually been delivered as a direct
result of such sale or purchase for the purpose of
consunption in that State, notw thstanding the fact . that
under the general law relating to sale of goods the property
in the goods has by reason of such sale or purchase passed
in another State.
(2) Except in so far as Parlianment nay by |aw otherw se
provide, no law of a State shall inmpose, or authorise the
imposition of, a tax on the sale or purchase of any goods
where such sale or purchase takes place in the course  of
inter-State trade or commerce
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Provided that the President may by order direct that any tax
on the sale or purchase of goods which was being lawfully
| evied by the governnent of any State inmedi ately before the

commencenent of this Constitution shall, notwi thstanding
that the inposition of such tax is contrary to t he
provisions, of this clause, continue to be levied until the

thirty-first day of March, 1951.
(3)No |aw rmade by the Legislature of a State inmposing, or
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authorising the inposition of a tax on the sale or purchase
of any such goods as have been declared by Parlianent by |aw
to be essential for the life of the comunity shall have
effect unless it has been reserved for the consideration of
the President and has received his assent."

In these appeals we are not concerned with sales or
purchases of essential conmodities and, therefore, nothing
further need be said about clause (3). Leaving out that
clause, the rest of the article, broadly speaking, enjoins
that no State |law shall inpose or authorise the inposition
of tax on sale or purchase of goods made-

(a) outside the State,

(b) in the course of the inport of the goods in to or the
export of the goods out of India,

(c) in the course of inter-State trade and conmmrerce

I may here nmention that in the exercise of the powers
conferred on himby the proviso.to clause (2) of article 286
the President did, by the Sal es Tax Conti nuance Order, 1950,
direct | that ~any tax on the sale or purchase of any goods
which was being lawmfully | evied by the Governnent of any
State i medi-ately bef ore the conmencenent of t he
Constitution should, until the 31st March, 1951, continue to
be | evied notw thstandi ng that such inposition was contrary
to the provisions of clause (2) of article 286.

Quite apart fromthe marginal note to article 286, a cursory
perusal of that article will show that its avowed purpose is
to put a restriction on the power of the
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State Legi slatures to make a | aw i mposing tax on the sale or
pur chase of goods under entry 54-in the State List. It may
be recalled that the Provincial Legislatures purporting to
act under entry 48 in List Il of the Seventh Schedule to the
Government of India Act, 1935, enacted  Sales Tax Acts
i mposi ng tax on sales or purchases of goods on the basis of
one or nore of the ingredients of sale having sorme
connection with the Province and that this practice resulted
in the inposition of nultiple taxes on a single transaction
of sale or purchase thereby raising the price of the
conmodi ty concerned to the serious detrinment to t he

consurmer. That evil had to be curbed and that is what has
been done by clause (1)(a) of article 286. 1t inposes a ban
that no law of a State shall inpose or —authorise the
imposition of a tax on the sale or purchase of goods where
such sale or purchase takes place outside the State. Thi s
provi si on clearly indicates that in naking it our

Constitution proceeds on the footing that a sale or purchase
has a location or situs. The explanation to clause (1)(a)
then goes on to say that for the purpose of sub-clause (a) a
sal e or purchase shall be deenmed to have taken place in the
State in which the goods have actually been delivered as a
direct result of such sale or purchase for the purpose of
consunption in that State, notwi thstanding the fact that
under the general law relating to sale of goods the property
in the goods has, by reason of such sale or purchase, passed
in another State. The non obstante clause in the Expla-
nation also clearly inplies that the framers of t he
Constitution adopted the view that a sale or purchase has a
situs and further that it ordinarily takes place at the

pl ace where the property in the goods passes. The
Expl anati on, however, provides that, in spite of such
general law, a sale or purchase shall be deemed to have

taken place in the State in which the goods have actually
been delivered as a direct result of such sale or purchase
for the purpose of consunption in that State. In effect,
therefore, the Constitution, by this Explanation to clause
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(1) (a), acknow edges that under the general law the sale or
purchase of the kind therein
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mentioned may not really take place in the delivery State,
but nevertheless requires it to be treated as if it did.
That is to say, the Explanation creates a legal fiction

Ref erence may be made to I ncome-tax Commi ssioner, Bonbay v.
Bonbay Trust Corporation(1l) where Viscount Dunedin explains
the nmeaning of a legal fiction

When a legal fiction is thus created, for what purpose, one
is led to ask at once, is it so created? In In re Coa

Econom si ng Gas Conpany(2) the question arose as to whether
under section 38 of the Conpanies Act, 1867, a sharehol der
could get his nane renoved fromthe register on the ground
that the prospectus was fraudulent in that it did not
di scl ose <certain, facts, or whether his renedy was agai nst
the pronoter only. ~ James L.J. said at pages 188-09:

" The Act says that an om ssion shall be deemed fraudulent.
It provides that sonething which under the general |aw would
not be ‘fraudul ent shall be deened fraudulent and we are
dealing wth a case of that kind. ~Wwere the Legislature
provi des that something is to be deened other than it is, we
must be <careful to-see within what bounds and for what
purpose it is to be so deened. Now the Act does not say
that the prospectus shall be deened fraudulent sinpliciter
but that it shall be deened fraudul ent on the part of the
person wilfully maki ng the om ssion as agai nst a sharehol der
havi ng no notice of the matter omtted ; and I am of opinion
that the true intent and nmeaning of that provision is to
give a personal renedy against the wongdoer in favour of
t he sharehol der."

So it was held that the fiction did not operate as ' agai nst
the conpany and there could, therefore, be no rectification
of the register. Again, in Ex parte Walton(3), referring to
section 23 of the English Bankruptcy Act, 1869, Janes L.J.
sai d:

"When a statute enacts that sonething shall be deened to
have been done, which in fact and in truth

(1) [1929] L.R57 |.A 49 at P. 55. (3) [1881]. L.R 17 Ch
756.

(2) [21875] L.R 1 Ch. D. 182.
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was not done, the court is entitled and bound to ascertain
for what purposes and between what persons the statutory
fictionis to be resorted to."

The above observations were- quoted with approval by Lord
Cairns and Lord Blackburn in Arthur H Il v. The East and
West I ndia Dock Conpany(1). Lord Bl ackburn went on to. add

at page 458:
" think the words here ’'shall be deened to have
surrendered. ............... nmean, shall be surrendered so

far as is necessary to effectuate the purposes of the Act
and no further;................. "

In the case now before us, we have fortunately not to
speculate as to the purpose for which the Explanation has
introduced the fiction. It will be noticed that the
Expl anation does not say sinpliciter that the sale or
purchase is to be deenmed to take place in the delivery
State. By its opening words it expressly says that the sale
or purchase is to be deened to take place in the delivery
State for the purposes of clause (1)(a). Therefore, the
only effect of this assignment of a fictional location to a
particul ar kind of sale or purchase in a particular State is
to attract the ban of clause (1)(a) and to take away the
taxing power of all other States in relation to such a sale
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or purchase even though the other ingredients which go
towards the nmaking up of a sale or purchase are to be found
within these States or even if under the general |aw the
property in the goods passes in any of those States. The
purpose of the Explanation ends there and cannot be
stretched or extended beyond that purpose.

It is said by sonme of the Advocates-General that a sale or
purchase which falls within the Explanation is subject to
the taxing power of the State in which the property in the
goods passes under the general law as well as to the taxing
power of the State in which, by virtue of the Explanation,
the property in the goods is to be deened to pass. On the
ot her hand sone of the other Advocates-General contend that
by virtue of the Explanation the latter State al one becones
entitled to tax such a sale or purchase. Both these
contentions

(1) [1884] L.R 9 App. Cas- 448,
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appear | to nme-to be founded on a m sapprehension as to the
real purpose of clause (1) (a) and the Explanation thereto.
As | have already said, the only object of clause (1)(a) is
to prevent the inposition of nultiple taxes on a single sale
or purchase and, therefore, it provides that no law of a
State shall inpose a tax on sale or purchase which takes
place outside the State. Thus by one 'stroke the taxing
power of all States outside whose territories the sale or
purchase is, by the fiction, deened, to take place is
el i m nat ed. To say that the effect of clause (1) (a) read
in the light of the Explanationis to pernmit  both States,
nanely, the State where the property passes under the
general law as well as the State in which, by force of the
Expl anation, the sale or purchase is deened to take place,
to tax such sale or purchase is to stultify the very purpose

of that «clause, for, thenit will fail to prevent the
i mposition of nultiple taxes which it is obviously designed
to prevent. It is quite clear also that «clause(l)(a) in
terns only takes away the taxing power of all States wth

respect to a sale or purchase which, by reason of the
fiction introduced by the Explanation, is to be deened to
take place outside their respective territories. The
purpose of the Explanation is only to explain the scope of
clause (1)(a). By fictionally locating a sale or purchase
in a particular State it, in effect, says that it takes
pl ace outside all other States so as to give it the benefit
of the exenption of clause (1)(a). The- Explanation is
neither an exception nor a proviso. It is not its  purpose
nor does it purport, substantively and proprio vigore, to
confer any power on any State, not even on ‘the delivery
State, to inpose any tax. The fiction of the Explanation
cannot be extended to any purpose other than the purpose of
clause (1)(a), that 1is, to any purpose other “than the
purpose of taking away the taxing power of all  States
outside whose territories the sale or purchase is, by the
fiction, deened to take place. There its purpose ends —and
it cannot be used for the purpose of giving any taxi ng power
on the delivery State, for that is quite outside its avowed
purpose. \Wether the
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delivery State can tax the sale or purchase of the kind
mentioned in the Explanation will depend on other provisions
of the Constitution. Neither <clause (1) (a) nor the
Expl anati on has any bearing on that questionl

It is wurged that even if by virtue of clause (1)(a) al
States in relation to which a sale or purchase is, by the
Expl anation, to be deened to take place outside their limts
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are precluded fromtaxing such sale or purchase and assum ng
that the Explanation does not, by inplication or otherw se,
permt even the delivery State to tax such sal e or purchase,
nevert hel ess the delivery State has the power under entry 54
in the State List read wth article 100(3) of t he
Constitution to make a law inmposing a tax on such sale or
purchase. This certainly would be the position if there was

nothing else in the Constitution. It should be borne in
mnd that the State Legislatures may nmake laws with respect
to taxes on sale or purchase of goods (entry 54). If in

purported exercise of powers under those entries a State
Legi slature nmkes a | aw.inposing taxes on sale or purchase
whi ch partakes of the character of a sale or purchase nmde
in the course of interState trade or commerce it may quite
easily encroach upon the Union Legislative field under entry
42 in the Union List and such encroachment may conceivably
give rise to questions as to.the validity of the State
| egi sl ation. It isin order to protect the free flow of
inter-State trade, which is placed in the care of Parlianent
al one, against any interference by State taxation and to
prevent a recourse to the argunment of pith and substance in
justification of such encroachnent by a State on the Union
field that the Constitution, by article 286 (2), has
expressly placed a restriction on the legislative power of
the State in relation to tax on inter-State sale or

pur chase. Clause (2) of article 286 provides that, except
in so far as Parlianment may by | aw otherw se provide, no | aw
of a State shall ‘inpose a tax on the sale or purchase of

goods when such a sal e or purchase takes place in the course
of inter-State trade or comerce. C ause (2),
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therefore, places yet another ban on the taxing power of the
State under entry 54 read with article 100(3), in ‘addition
to the ban inposed by clause (1) (a). A sale or purchase
cont enpl at ed by the Explanation to clause (1) (a)
undoubtedly partakes of the nature of a sale or purchase
made in the course of inter-State trade and, therefore, no
State, whether it is the State in which the property in the
goods passes under the general law or the State  where the
goods are delivered as nentioned in the Explanation, can
i mqpose a tax on such sale or purchase, wunless -and unti
Parliament lifts this ban. This appears to ne to be the
pur pose and desi gn of clause (2).

It is said that if the sale or purchase referred to in the
Expl anation is to be bit by clause (2) then clause (1) (a)
was whol ly redundant, for there was no point. in exenpting it
fromthe ban i nposed by clause (1)(a)and hittin it by
clause (2). As already stated the purposeof clause (1)(a)
is to place a sale or purchase taking place outside a State
beyond the taxi ng power of that State. The Explanation only

explains, by an illustration as it were, the scope of that
ban. dause (1) (a) only contenpl ates one aspect of a sale
or purchase, nanely, its territorial |location, and by

i mposing a ban on the taxing power of a State with respect
to a sale or purchase, which takes place outside its limts,
it purports to renedy the particular evil of nultiple
taxation founded on the nexus theory to which reference has
been made. That is the limted purpose of clause (1) (a)
and that purpose is fulfilled by placing a ban on those
States in relation to which a sale or purchase is, by reason
of the Explanation, deenmed to take place outside their
territories. Whet her the delivery State where the sale or
purchase is deened to take place can tax such a sale or
purchase is not, as | have said, the concern of clause (1)
(a) or the Explanation. It is only when the question of the
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conpetency of a State Legislature under entry 54 of the
State List to nmake a lawinposing atax on a sale or
purchase which by the fictionis deened to. take place
within its territory is raised that clause (2) cones
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into play. - That clause |ooks at a sale or purchase in its
inter-State character and inmposes another ban in the
interest of the freedomof internal trade. The inmediate
pur pose of the two bans are, therefore, essentially

different and | see Do reason to hold that although clause
(1) (a) read with the Explanation does not expressly
authorise the State, in which the sale or purchase is, by
the Explanation, to be deened to take place, to tax such
sale or purchase, it nust nevertheless, by inplication, be
regarded not only as having authorised that State to do so
but as having also exenpted it fromthe ban inposed by
clause (2). To ~adopt-this course is to resort to the
fiction created by the Explanation for quite a different and
collateral purpose which is entirely beyond its avowed
purpose. ' This, as | have explained, is, on principle and on
aut hority, not perm ssible for the court to do.
The same argument is advanced in a different and nore
attractive | anguage:- It~ is wurged that once it is
determned, wth the aid of the fiction introduced by the
Expl anation that /a particular sale or purchase has taken
place within the delivery State, it nust follow as a
corol l ary that the transaction loses its inter-State
character and falls outside the purview of clause (2), not
because the definition in the Explanation is used for the
purpose of clause (2) but because such sale or purchase
beconmes, in the eye of the law, a purely local -transaction
| amunable to accept this argunent which appears to ne to
over|l ook the declared purposes of clause (1)(a) and of the
Expl anati on. In all interState sale  or purchase the
property passes and the sal e or purchase takes place in one
or the other State according to the rules laid down in the
Sal e of Goods Act and the inter-State character of the sale
or purchase is not affected or altered by the fact of the
property passing in one State rather than in another. What
is an inter-State sale or purchase continues to be such
irrespective of the State where the property passes. Wile,
therefore, to locate a sale or purchase, by a legal fiction
in a particular State, is to make it appear to be an outside
sal e or purchase in relation to
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all other States, so as to attract the ban of clause (1)(a)
on those States, such location cannot possibly ~alter the
intrinsic inter-State nature or character of the sale or

pur chase. A sale or purchase which falls wthin the
Expl anati on does not becone, in the eye of the law, a purely
local sale for all purposes or for all times. It<is to be
deemred to take place in the delivery State only for the
purpose of «clause (1)(a), i.e., for taking ing away the
taxing power of all other States. | can see no warrant, for

the argunment that the fiction enbodied in the Explanation
for this definitely expressed purpose, can be legitimtely
used for the entirely foreign purpose of destroying the
inter-State character of the transaction and converting it
into an intra-State sale or purchase for all purposes. Such
nmet anor phosis appears to nme to be conpletely beyond the
purpose and purview of clause (1) (a) and the Explanation

thereto. To accede to this argurment will nean that the Sal es
Tax O ficer of the delivery State will have jurisdiction to
call upon dealers outside that State to submit returns of

their turnover in respect of goods delivered by them to
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dealers in that State under transactions of sale nmde by
themwith dealers within that State. Thus a dealer in, say,
Pepsu who delivers goods to a dealer in, say, Travancore-
Cochin w |l becone subject to the jurisdiction of the |ast
mentioned State and wll have to file returns of their
turnover and support the same by producing their books of
account there. | cannot imagine that our Constitution-
nmakers intended to produce this anonal ous result. On the
contrary, it appears to nme that they enacted clauses (1) (a)
and (2) for the very purpose of preventing this anonaly. I
repeat that it is not permssible, on principle or on
authority, to extend the fiction of the Explanation beyond

its imediate and avowed purpose which | have explained
above. In ny judgnment, until Parliament otherw se provides,
all sales or purchases which take place in the course of

inter-State trade or conmerce are, by clause (2) of article
286, made imune fromtaxation by the law of any State,
irrespective of the place where the sales or purchases nmay
take place, either under the general |aw or by virtue
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of the fiction introduced by the Explanation to clause (1)

(a). If a particular inter-State sale or purchase takes
pl ace outside a State, either under the general law or by
virtue of the fiction created by the Explanation, it is
exenpted fromtaxation by the |l aw of that State both under
clause (1) (a) and clause (2). |If suchinter-State sale or

purchase takes place within a particular State, either under
the general |aw or by reason of the Explanation, it is stil
exenpt from taxation even by the law of that State under
clause (2), just as-.a sale or purchase which takes place
within a State, either under the general law or by reason of
the Explanation, cannot be taxed by the |law of that State,
if such sale or purchase takes place in the course of inport
or export within the nmeaning of clause (1) (b).

I It is next contended that the ban inmposed by article
286(2) is itself subject to the provisions of article 304.
That article is one of the seveniarticles (articles 301 to
307) grouped under the heading "Trade, conmmrerce and

intercourse within the territory of India " in Chapter X1l

Article 301 proclains that, subject to the -provisions of
Part XIll, trade, commerce and intercourse throughout the
territory of India shall be free. Article 302 empowers

Parlianment to inpose by | aw such restrictions on the freedom
of trade, comerce and intercourse between one State -and
another as mmy be required in public interest. I ndeed,
entry 42 in the Union List gives exclusive power to
Parliament to make laws with respect to inter-State trade
and conmerce and cl ause (2) of article 286 al so recogni ses
this power of Parlianent. Article 303 prohibits /both
Parlianment and State Legislatures from show ng preference to
one State over another, or discrinmnating between the
States. Then comes article 304 which runs as follows:-

"304. Notwithstanding anything in article 301 or article
303, the legislature of a State may by |aw

(a) impose on goods inported fromother States any tax to
which simlar goods manufactured or produced in that State
are subject, so, however as not
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to discrimnate between goods so inported and goods so
manuf act ured or produced, and

(b)inpose such reasonable restrictions on the freedom of
trade, conmerce or intercourse with or within that State as
may be required in the public interest:

Provided that no Bill or anendment for the purpose of clause
(b) shall be introduced or noved in the Legislature of a
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State Wthout the previous sanction of the President."

The argunent is that the ban inposed by clause (2) of
article 286 should, like article 301, be subordinated to
article 304. 1 amunable to accept the correctness of this
ar gunent . Article 301 is expressly made subject to the
ot her provisions of Chapter Xl Il which includes article 304
but no part of article 286 is so subjected. Article 304 (a)
gi ves power to the State Legislatures to put a tax on goods
inmported from other States whereas article 286 restricts
their taxing power on sale or purchase, i.e., t he
transaction itself as distinct fromthe goods. Article 304
appears to nme to be closely related to entry 52 in the State
List and restricts the State’s powers under that entry but
article 286 controls the State's powers under entry 54 in
the State List. |In the circunstances article 304 cannot
properly be read into article 286. Article 304, of course,
can have no bearing whatever upon clause (1) (b) of article
286.

An argunent -is advanced suggesting that if all sales or
purchases that take place inthe course of interState trade
and conmerce are put beyond the taxing power of the States
then that fact will very seriously and prejudicially affect
the econony of the States and may prevent them from
di scharging the responsibilities, which all welfare States
are expected to do/ Apart fromthe benefit that a free flow
of trade is likely to bring to the public generally the
apprehended danger appears to nme, to be nore assuned than
real . The proviso to clause (2) enpowers the President to
direct the continuation, up to the 31st March, 1951, of the
sal es tax which was being | evied before the commencenent of
the Constitution and in fact the President, on
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the sanme day as the Constitution came into force, ‘actually
made an order in exercise of this power as herein before
stated. There was, therefore, no inmedi ate danger to State
revenue and the status quo was naintai ned. Further, clause
(2) itself enmpowers Parlianent to lift the ban inmposed by
it, should Parlianent, in the interest of State  econony,
think fit to do so. The Constitution has thus /itself
provided anple safeguards and this court need not- assume
unto itself the functions of Parlianent and indirectly under
the guise of interpretation seek to secure the safety of
State finance which Parlianment itself has adequate direct
power to do.

Finally, it is said that the effect of holding that the ban
i nposed by clause (2) extends to all sales or purchases
which take place in the course of inter-State trade or
commerce will be to place at a di sadvantage the consuners of
simlar goods manufactured or produced locally, for the
actual consunmer will have to pay no tax if he buys simlar
goods nanufactured in another State direct from the nmanu-
facturers or sellers in that other State. | do not | think
this objection has much force. Very few actual consuners
t ake the trouble of inporting goods for their own
consunption direct fromthe nanufacturers or sellers outside
their State. Further, the <cost of carriage, handling
charges and the risk of loss and danmage in transit wll
effectively deter actual consumers from procuring goods
direct fromoutside, for in all probability the cost of such
enterprise will exceed the sales tax which the consumer will
save by not buying the | ocal goods. Besides, if Indiais to
be regarded as one economic unit there can be no objection
to a consuner in one State getting goods cheaply from a
nei ghbouring State.

I now pass on to another inportant object of article 286
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which is to encourage our foreign trade. Power is given
exclusively to Parlianent to nake |aws under entry 41 wth
respect to trade and commerce with foreign countries and
under entry 83 with respect to duties of custom including
export duties. |If in addition to the inmport or export duty,
whi ch Parl i anment
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al one can inpose, the State Legislatures were left free to
nmake a | aw under entry 54 in the State List |evying another
tax on a sale or purchase which takes place in the course of
the inport of the goods into or the export of the goods out
of the territory of India such double taxation wil |

necessarily increase the price of the goods. Such
imposition may easily result in our not getting inported
goods which may be of everyday requirenent at a reasonable
price or our not being able to conpete in the world market
with our exported-goods. This will discourage and hanper
our foreign trade and eventual ly affect the Union revenue.
It is to avoid that calamity that article 286(1) (b) was
i ntroduced in the Constitution

Article 286 (1) (b) has tobe construed in the light of its
af oresai d constitutional purpose and against its commrercia

background. Inport and export trade is principally carried
on by big nercantile houses. They purchase goods locally
either against orders secured fromoverseas buyers or in
anticipation of such orders and send the goods out of India
by land or sea to be delivered eventually to the overseas
buyers. They purchase goods in foreign countries against
orders secured from|local Indianbuyers who may be whol esal e
or retail dealers or in anticipation of such orders and
bring them into India by land or sea to be delivered to
their constituents. In sone cases the nanufacturers or
producers in India may thensel ves export their goods ' direct
to overseas buyers and the retail dealers or even actua

consumers in India may occasionally inmport goods direct from
overseas sellers. Export and inport transactions of this
clause are, however, conparatively speaking, smaller in
volunme than the great bulk of foreign trade put through by
the big export and inport houses. The constitutiona

purpose is to foster this foreign trade and to preserve the
Uni on revenue. For achieving that purpose, the Constitution
has by clause (1) (b) of article 286 inposed a ban on - the
State Legislatures preventing themfrominpinging upon the
Union field of foreign trade and inmposing tax on -sales or
purchases mmde in the course of inport or export under the
gui se or pretence of making | aws
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with respect to taxes on sale or purchase of - goods under
entry 54 in the State List.

The question arises: what is the scope of the ban thus

imposed on the States ? The answer will depend- on the
nmeani ng that may be ascribed to the phrase "in the course
of" occurring in clause (1) (b). It should be noted that

the sanme phrase is also used in clause (2) of that article.
In The State of Travancore-Cochin v. The Bonbay Conpany
Ltd. (1), this court has held that " \Watever el se may or nay
not fall within article 286(1)(b) sales and purchases which
thensel ves occasion the exports or inmports of the goods, as
the case may be, out of or into the territory of India cone
within the exenption........ In other words, this court has
held that sales or purchases which thensel ves occasion the
i mports or exports are sales or purchases which take place "
in the course of" inport or export. This was sufficient to
di spose of that case and it was not then necessary to decide
what else might fall within that phrase. This court is now
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cal l ed upon to decide that point.

Article 286(1)(b) exempts fromtaxation by a State law al
sal es or purchases which take place "in the course of the
import of the goods into or the export of the goods out of
the territory of India." The word "course" conveys to ny
mnd the idea of a gradual and continuous flow, an advance,
a journey, a passage or progress fromone place to another
Etynmologically it nmeans and inplies notion, a forward

novenent . The phrase Il in the course of " clearly has
reference to a period of tine during which the novenent is
in progress. Therefore’ the words "in the course of the

i mport of the goods into and the export of the goods out of
the territory of India" obviously cover the period of tine
during which the goods are on their inport or export
j our ney. This view, which has been said to be founded on
nmechani cal test, is accepted by the Advocate-CGeneral of the
appel l ant State and, indeed, by all Advocates-Ceneral other
than-those of Uttar Pradesh and Mysore. The Advocat es-
General of the two l'ast mentioned States seek to limt the
(1) [1952]S.C. R 1112.
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exenption only to such sales or purchases as thenselves
occasion the export or inport. That narrow view, however,
fails to take note of the etymnol ogical neaning of the word
"course" and the/very large number of sales or purchases
that take place while the goods are on the high seas by the
endorsenent and/or delivery against paynent from hand to
-hand of the relative shipping docunents covering goods
worth crores of rupees. |In the case of exports from India,
such sales or purchases in India will not be many for the
shi pping docunents will ordinarily be sent to the foreign
country and the sales or purchases, if any, during transit,
by delivery of the shipping docunents will take place there.
In sone cases, however, where the goods are shipped to the
exporter himself or his agent w thout any previous sale,
such sale by delivery of shipping docunents may take place
in India. But take the case of an Indian inporter who
pl aces an order or indent with an overseas nmerchant for the
supply of a large quantity of goods.  The goods are shipped
and the shipping docunments are sent by -air pail and
presented to the Indian inporter by the overseas nerchant
through his bank. The Indian inporter receives the shipping
docunents agai nst paynment. The goods are, however, on the
hi gh seas on their inport journey and it will take sone tine
before the steamer will arrive. The market-nmay fluctuate in
the meantime. |Is the inporter to wait patiently w th fol ded
hands trusting to luck that the market may be.in his favour
when the goods actually arrive? 1Is he not to be allowed to
nmake a gain in case thereis arise inthe narket rate or
cut his loss if there is a dowward tendency in the narket
price ? 1s he to keep his noney | ocked up all this- tine ?
The exigencies of foreign trade require that he nust be
permtted to sell the goods by delivering the shipping
docunents and realise his noney and to again invest it in

fresh inports. This is how foreign trade is done. It is
stated in Halsbury's Law of England (Hail sham Edn.), Vol.
29, p. 210:

" 280. The comrercial reason for the evolution of the

"c.i.f.’” contract lies in the length of the time taken
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in the carriage of goods by sea. It is to the advantage of
neither seller nor buyer that the goods, the subject natter
of the contract should remain en dehors commerce while they
are in course of shipnent. It is to the seller’s interest
to receive the money equivalent to the goods as soon as
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possible after the date of the contract of sale, and unti
he has received actual paynent of the price he normally
desires to be able, if he wishes, to obtain credit upon the
security of the transaction. The buyer, on the other hand,
normally desires to be able to deal with the goods, for
resale or finance, as soon as possible. To neet these
busi ness necessities on the part of both buyer and seller
the 'c.i.f.’” contract was evol ved."
Such sal es or purchases, by delivery of shipping docunents
whil e the goods are on the high seas on their inport journey
were and are well recogni sed species of transactions done
every day on a large scale in big comercial towns like
Bonbay and Calcutta and are indeed the necessary and
concomtant incidents of foreign trade. To hold that these
sales or purchases do not take place "in the course of"
i mport or export but are to be regarded as purely ordinary
l ocal or home transactions distinct fromforeign trade, is
to ignore the realities of ‘the situation. Such a
construction wll permt the inposition of tax by a State
over and —above the custons duty or export duty levied by
Par | i ament. Such doubl e taxation on the sane |ot of goods
will increase the price of the goods and, in the case of
export, may prevent the exporters from conpeting in the
worl d market and, in the case of inport, will put a greater
burden on the consuners. This will eventually hanmper and
prejudicially affect our foreign trade and will bring about
precisely that calanmty which it s the intention and
purpose of our Constitution to prevent. It i's, therefore,
clear, to nmy mnd, that the ban inposed by article 286(1)(b)
protects all sales or purchases of goods that take place
during the period the goods are on the high -seas. Thi s
construction appears to ne to be inperative not only
etynol ogically but also comercially and constitutionally.
Indeed, this viewis inplicit in our judgnents in the case
of The State O
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Travancore- Cochin v. The Bonbay Conpany Ltd. (1) referred to
above, in which we said at page 1120: -
"W are not nmuch inpressed with the contention that no sale
or purchase can be said to take place in the course of’
export or import wunless the property in the goods .is
transferred to the buyer during the actual nmovenents, as for
instance where the shipping docunents are endorsed and
delivered within the State by the seller to a | ocal agent of
the foreign buyer after the goods have been actually shipped
or where such docunments are cleared on paynent” or an
acceptance by the Indian buyer before the arrival of the
goods wthin the State. This view which |ays undue stress
on the etynpblogy of the word "course’ and fornmulates a
nechani cal test for the application of clause (b) places, in
our opinion, too narrow a construction upon that clause in
so far as it seeks to linit its operation only to sales and
purchases effected during the transit of the goods, and
would, if accepted, rob the exenmption of nmuch of -its
usef ul ness. "
The question immediately arises as to how the period of tine
covering the "course" of inport or export is to be neasured.
When does it begin and when does it end? The |earned
Advocat e- General of Travancore Cochin contends-and in this
he is supported by all the Advocates-CGeneral other than
those of Utar Pradesh and Msore-that this period is
confined within two termnii, nanely, when the journey of
the goods begins and when it ends. They nmaintain that the
process of inport or export ordinarily begins and ends at
water’s edge, although the period of journey of the goods
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from the port to the place of the inporter or his
representative in case of inport or to the port from the
place of the exporter or his representative in case of
export rmay be added to the period of the actual voyage on
the high seas. This contention cannot be accepted in view
of our decision in the case of The State of TravancoreCochin
v. The Bonmbay Co. Ltd.(1l) referred to above. According to
that decision the phrase "in the course of " is not Ilimted
within these two terminii, i.e., fromthe point of tinme the
goods are handed over to the carrier

(1) [1952] S.C R 1112,
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upto the tine they are delivered by the carrier. By
adopting the principle of integrated activities we have
i ncluded the agreenent for sale to, or purchase from the
foreign merchant as taking place within the period connoted
by that phrase. The agreement for sale or purchase, which
occasions the —export or inport as the case my be, 1is
obviously, in point of tinme, anterior to the actual and
physi cal ‘handi ng over of the goods to the carrier for taking
the goods out of the country or for bringing theminto the
country as the case may be, but, neverthel ess, such a sale
or purchase has been held to have taken place "in the course
of " export or inport and-as such exenpt fromtaxation by the
St at es. The questionis how far backward we can trace the
conmmencenent of the “course" of export and how far forward
we can fix the term pation of the "course" of inport.

In my judgnment ‘the purchase nade by the  exporter to
i npl enent  his agreenent for sale with the foreign buyer is
to be regarded as having taken place "in the course of"
export. | take this view, not because | read the words "in
the course of" as synonynous with the words "for the purpose
of " but because | regard the purchase by the exporter as an
activity so closely integrated with the act of export as to
constitute a part of the —export process itself and,
therefore, as having taken place ™ in the course of the
export. The | earned Attorney-General accepts this /position
but the Advocates-Ceneral of ‘the States demnur. They
maintain that in this view of the natter one cannot stop at
the last purchase by the exporter but has to include the
purchase by the person who sells to the exporter and al
previous sales or purchases until one reaches the producer
I find no substance or cogency in this Iine of reasoning.
In the |ast purchase by the exporter we have at |east one
party who is directly concerned with or interested in the

actual export. The exporter is the connecting |link, the
commercial vinculum as it were,. between the |ast purchase
and the export. But in the earlier sales ‘or purchases

neither the sellers nor the purchasers are  personally
concerned with or interested in the actua
97

export of the goods at all. Therefore the earlier sales or
purchases may be too renpte and may not be regarded as
integral parts of the process of export in the sane sense as
the |last purchase by the exporter can be so regarded. The
line of demarcation is easily perceptible.

Let ne explain my nmeaning step by step. As | have already
stated, in some cases the exporters receive orders from the

forei gn buyers and then export the goods. It has been held
by us that these orders thensel ves occasion the export and,
therefore, they take place " in the course of " export. But

these orders can occasion the export only if the exporters
have the goods to export. The exporters are not necessarily
the producers or manufacturers and in great many cases they
have to procure the goods to inplenment the foreign orders.
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The overseas orders in such cases imediately necessitate
the purchase of the goods and eventually occasion the
export. The three activities are so intinmately and closely
connected, |ike cause and effect, with the actual export
that they may well be regarded as integral parts of the
process of export itself. As according to our previous
decision the contract for sale with the foreign buyer starts
the export stream and occasi ons the export, the purchases by
the exporter to inplement such contract necessarily take
pl ace, chronol ogi cally speaking, after the export stream has
started and, therefore, nust be an activity undertaken in
the course of the export. Logically there can be no getting
away fromthis conclusion. Therefore, these purchases to
i mpl enent the sal e which occasions the export nust be imrune
from sal es tax

I's there any conpel ling reason to confine this inmmnity to
sal es or purchasesto inplenent-a foreign order or sale ? It
cannot - be overlooked that in a great majority of cases the
export | nerchants, who, as | have said, are not, generally
speaki ng,  the actual producers or nanufacturers of goods,
start purchasing goods in advance, after taking into account
the estimated quantity of the year’'s total production, the
prevailing local prices, the |likely demand from foreign
countries

13
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and the prices ruling or likely torule in the foreign
mar ket s. Such anticipatory purchases form by far the

| argest part of the activities of the export merchants and
are regarded by businessnmen as necessary incidents of the
export trade. 1Is there-any logical reason why purchases by
the exporters in anticipation of future foreign orders
should not also be taken as starting the " course " of the
flowing stream of the export trade ? The goods, it is true,
are stored in godowns for —a while awai ti ng act ua
exportation but that is like a streamfalling into a |ake
and getting out by an outlet at the other end so that the
undercurrent of the flow, even if inperceptible on the
surface, is neverthel ess continuous.  One cannot overl ook or
i gnore these well known prelimnary but essential activities
of the export nerchants which necessarily precede and |ead
up to and, indeed, occasion or eventually make possible the
ultimate physical novenent of the goods. To hold that these
purchases are independent |ocal purchases totally distinct
fromthe export trade will be to unduly narrow down the wide
meani ng of the flexible phrase in the course of".
I  find support for the views | have expressed above by the
recent decision of the H gh Court of Australiain The Queen
v. WIlkinson: Ex parte Brazell, Garlick and Coy (1) to which
reference may now be nade. Section 11(3) of a New /South
Wal es statute called the Marketing of Primary Products Act,
1927- 1940, provides, inter alia., that every producer who,
except in the course of trade or comerce between the
States, sells or disposes of or delivers any comodity, —in
respect of which a Board has been appointed, to persons
ot her than the Board, and every person other than the Board
who, except as aforesaid, buys, accepts or receives any such
comodity from a producer shall be guilty of an offence.
Brazeil, a producer of potatoes in New South Wiles at
Dorrigo in New South Wles agreed to sell 48 bags of
pot atoes of Garlick Coy & Co., who were buying agents for J.
E. Long & Co., general produce nerchants, whose head office
was at Jennings on the New South Wil es side of
(1) (1952) 85 C. L.R 467.
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the border of that State and Queensl and and who carried on
busi ness of purchasing and selling potatoes in both States.
It was a termof the sale that the potatoes should be
delivered fromBrazell’s lorry on trucks at Dorrigo in New
South Wales. The potatoes were |oaded at Dorrigo railway
station into a truck and consigned by Garlick Coy & Co. to
J. E Long & Co. at Wallangarra on the Queensland side of
the border adjoining Jennings. The potatoes arrived at
Wal | angarra and were sold by J. E. Long & Co. to a purchaser
in Queensl and. Brazell was charged with the offence of
di sposing of and Garlick and Coy, the two partners of
Garlick Coy & Co. were charged with the offence of receiving
the potatoes in contravention of section 11(3) of the Act.
The question was whether the sale by Brazell to Garlick Coy
& Co. in New South Wal'es was in the course of trade and
comerce between the States. It was found that it was no
part of the contract of sale between Brazell and Garlick Coy
& Co. that the potatoes would go to any ascertai ned buyer in
New Sout h 'Wal es or .in any other State other than Garlick Coy
& Co. who were, as Brazell believed, acting as agents for J.
E. Long & Co., that Brazell was only concerned with the sale
of his potatoes and that when he received his noney he had
no further interest  in the potatoes, that there was no
evidence that at the tinme Garlick Coy & Co. received the
potatoes from Brazell there was any contract in existence
for sale of themto any person in Queensland or any other
State or that J. E. Long & Co. had any definite orders for
the supply of themto any ascertained inter-State buyers or
that the potatoes purchased by Garlick Coy & Co. were to
fill any such orders. There was no binding agreenent
between Brazell and Garlick Coy & Co. or J. E. Long & Co.
that the potatoes would be sold to buyers in Queensland, The
Magi strate answered the question in the negative and

convicted Brazell, Garlick and Coy, who thereupon noved for
a wit of prohibition to restrain the informants and the
Magi strate from further proceeding on those convictions. 1In

a joint judgnent Dixon, MTiernman, Fullager and Kitto, JJ.
said :-
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“I'n our opinion on the foregoing facts the disposal and the
receiving made the subject of the informations were in the
course of trade and comerce between the States, within the
neaning of the exception in section 11(3). Under the
agreement for the sale and purchase of the potatoes the
agents buying were required to consign the potatoes to a
railway station in Queensland, and they did so consign them
For the purpose of the exception the delivery of the
potatoes fromthe lorry into the railway truck can bear only
the aspect of an essential and integral, even if initial,
step in the transportation of the potatoes to Queensland."
In a separate but concurring judgnment Wllians J. said :-

“ It was submitted to the Magistrate that the transaction
nmust be | ooked at as a whole and not split up into separate
contracts of sale and purchase. The Magistrate rejected
this submssion. In doing so he fell into error. He should
have regarded the transaction as a whole. On this basis the
facts proved that the acts done by the appellants were done
in the course of trade and commrerce between the States.”
After stating the facts shortly Webb J. said: -

"The potatoes went to Queensland and were sold by the
principal in that State. It may be that there was no
binding stipulation that the potatoes would be sold in
another State, and that they could have been resold in New
Sout h WAl es wi thout breach of agreenent. But a |legal nexus
with inter-State trade, by a contract with the grower, is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 31 of 40

not required to secure the imunity given by section 92.
Reference was nade in this case to the wearlier case of
Clenents and WMarshall Pty Ltd. v. -Field Peas Marketing
Board (1) where there were two sets of contracts, the first
bei ng contracts of sale by the producers to the dealers and
the second contracts of resale by the dealers to buyers in
ot her States. After pointing out that it was only the
second set of contracts which in thenselves were inter-State
transactions Dixon J. said at page 429:
(1) (21947) 76 C L.R 401,
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"W shoul d consi der the conmercial significance of
transactions and whether they forman integral part of a
continuous flow or course of trade, which, apart from the
theoretical |egal possibilities, nust comercially involve
transfer fromone State to-another."
The reasoni ngs adopted by the learned Judges in the above
cases apply with full force not only to clause (2) but also
to clause (1)(b) of article 286 and we should construe the
words "in the course of" in the sane way as it has been done
in the <case of Queen v. WIlkinson(l). So construed, the
purchases made by the exporter even without any previous

order for export form"an essential and integral, even if
initial, step" in the exportation of the goods. They form
"an i ntegral part ~of a continuous flow whi ch is
commercially involved in the export process. No "lega

nexus" between these purchases and the actual physica

export is required to secure immunity from State taxation

In nmy judgment the last purchases by the exporters--whether
in fulfilment of foreign orders already secured or in
anticipation of future orders-nust, in a commercial sense,
be "in the course of " the export. The only way to give
busi ness efficacy to article 286 (1)(b) is to construe it in
this conmmrercial sense. Tax such purchases and you tax the
export itself and by that process eventually cripple our
export trade and bring about an- adverse trade  bal ance
against us in the long run. It rmust always be borne in mnd
that with our exports we pay for our inports.

The same considerations apply to the first sale by the

i mporters of the inported goods. | leave out of
consi deration the conmparatively few cases of retail dealers
thensel ves inmporting goods direct from overseas sellers  and
the still fewer cases of actual consunmers inporting goods
for their own consunption. In by far the largest mjority

of cases it is the inmport nerchants who bring goods into the
country from abroad. Their business is to bring in the
goods and thereby augment the general mass of goods in the
country. In sone cases the inporters secure  orders _from
| ocal dealers and pursuant to such orders the inporters
i mport the goods

(1) (1952) 85 C.L.R 467.
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fromforeign lands. In npst cases, however, the inmporters,
inintelligent anticipation of |ocal demands for such goods,
place orders or indents with foreign sellers who, pursuant
to such orders, send out the goods. Each of these orders or
indents placed with the foreign sellers by the intending
i mporters occasions the inport and these purchases by the
inmporters are certainly "in the course of" inport of the
goods into India within the neaning of our previ ous
deci sion, and as such exenmpt fromsales tax. W have also
seen that the sale or purchase of goods during the period
they are on the high seas is also "in the course of" inport
and as such inmmune fromtaxation by State |aw. The question
then arises as to where the course of inport ends. Does it
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end at the water’'s edge ? If the sale by the inporters while
the goods are on the high seas be ,,in the course of" inport

and not liable to sales tax, there can be no logical reason
why the first sale by the inporters to dealers should not

al so be exempted. |If such sale is to be regarded as purely
a local sale and as such liable to taxation by the States,
then, in effect, the tax will be a burden on the inport

itself. The inporters have to pay the custons duty inposed
by Parlianent and if again the States inpose additiona
taxes on the sane goods such multiple taxation wll raise
the price of the goods to the detriment of the actua
consumers and will eventually have an adverse effect on our
import trade which it is the purpose of the Constitution to
prevent. After all the business of the inporters who bring
the goods into our country is only to nmake the goods
available to the internal trade, for they are not usually

retail dealers who sell to the consuners direct. That
business is conpleted only by the first sale by the
inmporters’ to the dealers, wholesale or retail. It is only

after that first sale of the goods by the inporters to the
deal ers that the goods becone parts of the general nmass of
property in the State concerned and thereafter subject to
the taxing power of that State. The first sale by the
inmporters to dealers, therefore, appears to ne to be so
inextricably wound /'up with the inport itself that it may be
commercially regarded as the culmnation of the inport
activities and,
103

therefore, the end of the course of inport. I arrive at
this conclusion not by applying the American doctrine of
unopened ori gi nal package, which has now been abandoned even
by the Suprene Court of Anerica and  has recently been
rejected by us in the Prohibition Case(l) but " on a
construction of the phrase "in the course of"’ in the  Iight
of its etymology, the purpose of the Constitution and
agai nst the background of the known notions and practices of
busi nessnen engaged in foreignitrade. , |If, however, a
particular inporter hinself happens to be a retail ‘deal er of
the goods and sells the goods to the actual consuners-and
such cases are conparatively fewthen such retail sales nay,
like local retail sales of siml|ar goods, be liable to sales
tax by the State. Wether an inporter is or is not a retai
dealer is a question of fact which is capable of proof and,
therefore, need not be regarded as creating any insuperable
difficulty in the matter of the assessnent of the sales tax.
For reasons stated above, | find no difficulty in- holding
t hat just like the last purchases by the exporters
thenselves for the purpose of sending the goods out of the
country the first sales by the inmporters to dealers of goods
brought by them into the country also cone wthin the

sonewhat elastic expression " in the course of " export or
i mport. As stated above, it is possible to draw the line
there.

Reference is nmade to Cive M Schmitthoff’s Export Trade
(2nd Edition, page 3) where the learned | ecturer says:-
"When a nerchant shipper in the United Kingdom buys, for the
purpose of export, goods froma manufacturer in the sane
country the contract of sale is a honme transaction, but when
he resells these goods to a buyer abroad that contract of
sale has to be classified as an export transaction.”

The argunent formulated on this authority is that this
passage clearly establishes that the |last purchase by the
exporters and the first sales by the inporters are hone
transactions and cannot be classified as export or inport
transactions at all, This distinction between
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(1) [1951] S.C R 682,
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a home transaction and an export transaction nmade by the
| earned lecturer for the purposes of his book takes us
nowher e. Nor do the American decisions which distinguish
between intra-State trade and inter-State trade throw any
light on the problemof construction of article 286 (1)(b)
which is couched in |language quite different fromthat used

in the American Constitution. |In Anerica the question is
clear cut, nanely, is it an inter-State transaction or an
intra-State transaction. Qur problem on the other hand, is

to find out whether a given sale or purchase has taken pl ace
"in the course of" inport or export. Sinply to say that the
particular sale or purchase is a hone transaction does not
solve our problem for tosay sois not to say that it
cannot have taken place "in the course of" inport or export.
I ndeed, article 286 (1)(b) postulates a home transaction

that is, a transaction which takes place within the State
and then places it beyond the taxing power of that State on

the ground that the transaction, has taken place "in the
course of " inmport or export. If the transaction is not a
hone transaction, i.e., if it takes place outside the State,
clause (1) (b) need not be invoked at all, for then clause
(1)(a) wll prevent that State from taxing that outside
transaction. It is only when a particular transactionis a
hone transaction in the sense that it take,,; place wthin

the State that the further question arises, nanely, whether
that hone transaction has taken place "in the course of"
i mport or export within the nmeani ng of clause (1)(b). The
circunstance that a sale or purchase is a honme transaction
does not, therefore, conclude the matter and we have yet to
solve that further question by the proper construction of
clause (1)(b) according to its natural nmeaning and in the
I'ight of the Constitutional purpose  and against t he
conmer ci al back-ground as explained above.

A second argunment founded on that passage is that if those
honme transactions are renoved fromthe sphere of State

taxation then the States will be deprived of one of the
principal and fruitful sources of revenue and the econony of
the States will be crippled and may
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even collapse. It is pointed out that there is no provision

in clause (1)(b), such as there is in clause (2),  under
which Parlianent may |ift the ban and, therefore, to place
these home transactions beyond the taxing power of the
States will irretrievably deprive themof a very large part
of revenue which they have been realising fromthese sales
or purchases made by the big inporters or exporters many of
whom are foreigners. There is no reason, it is urged, why
they should not be nmade to pay sales tax |ike ~ordinary
sellers or buyers in the States. As already stated, the
i mposition of double taxation may eventual |y hanper our own
foreign trade. The object of our Constitution, apparent
fromthe distribution of |egislative powers and from article
286, is to place our inter-State trade and our foreign trade
beyond the taxi ng power of the State. 1In the case of inter-
State trade power is expressly given to Parlianent by clause
(2) of that article to lift the ban but in the case of
foreign trade no such power is given to Parlianent by that
article to relax or lift the ban inposed by clause (1) (b)

on the legislative power of the State Legislatures. It s
for Parlianent alone to nake laws with respect to foreign
trade. If the inport or export of particular conmodities is

not beneficial to our country then Parlianment, which is in a
much better position than this court to know and judge of
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such matters, will, | amsure, nmake |aws restricting or even
prohibiting such inports or exports. |If our inports or

exports rmay bear the additional burden of taxation wthout
any detrinment to the consumers and our foreign trade and

wi thout any risk to the Union revenue, Parlianent, | have no
doubt again, will increase the custonms or export duty and
augnent the revenue of the Union. If on its correct

interpretation clause (1)(b) of article 286 causes loss to
the States’ revenue by depriving them of the taxes on such
sal es or purchases then such loss will clearly and solely be
attributable to the intention of the Constitution as

expressed in that clause. |If that clause results in any
danger to the econony of the States, | have no manner of
doubt that Parlianment

14
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W1l make good the loss to the States on the reconmendation
of the Finance Conmi ssion under sone appropriate article out
of articles 268 to 281 grouped under the heading "
Di stribution of Revenues between the Union and the States
in the wvery chapter in which occurs article 286 which is

engaging our attention. In any event, the court nust
construe the Constitution as it finds it and if the
construction of t he pl ain | anguage | eads to any
i nconvenience to the States it will be for authority other
than this court to rectify and renove the sane.

It is said that it will be very difficult for the Sales Tax

Oficer to ascertain how nuch of the goods purchased by the
exporters had actually been exported or how nuch of the
goods i mport ed by the inporters had actual ly been
distributed anpbngst the dealers as opposed to act ua
CONsSuners. It is pointed out that ordinarily sales tax is
| evied on sales and the sellers are pernitted to pass on the
tax to the purchasers at the time of such sales. How, it is
asked, is the seller to know whether his purchaser will
actually honour his representationthat he wants the goods
for the purpose of export? |If the seller has no confidence

in the integrity of his purchaser he will not sell’ to him
wi thout sales tax. The purchaser who is really exporter
will not then perhaps buy fromsuch a seller-or if “in the

case of urgency he buys on payment of the sales tax may
claimthe refund, if there be any provision-in that behalf,

on proof that he actually exported the goods. It is said
that exporters mmy change their mnds and sell the goods
locally after obtaining the exenption or the inporters nay
sell the goods themselves in retail to the consunmers after

having got the exenption. There is no substance in this
line of theoretical reasoning, for these are matters capable
of being proved. |If the exporters or their sellers cannot
prove to the satisfaction of the officer that the exporters
purchased so nmuch goods for export and did actual Iy export
the same or the inporters or their purchasers cannot | prove
that the inmporters inported so much goods and distributed so
much anmpongst the dealers as
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opposed to actual consuners, they will not get the' benefit
of the exenption and that is all. |If the Sales Tax O ficer

finds no difficulty in ascertaining whether the goods are
delivered in a State only for the purpose of consunption
within that State or whether they were delivered for the
purpose of resale out of that State so as to ascertain the
applicability of the Explanation to clause (1) (a), why
cannot the sane officer find out what goods were purchased
by the exporters for the purpose of export or what part of
the inported goods were sold by the inporters to the dealers
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? If the Income-tax O ficer can without difficulty ascertain
the incone, profits and gains of a business and work out the
provisions of, section 10 of the Indian Inconme-tax Act and
al so can ascertain under section 42 of that Act the incone
deemed to accrue or arise within the taxable territory,
there cannot be any insuperable difficulty in the way of the
Sales Tax O ficer determning the turnover of a particular
deal er and working out the exenptions he is entitled to
under article 286(1) (b). In any case the assuned
difficulty of the Sales Tax O ficer cannot alter or affect
the correct construction of the constitutional provisions in
guesti on.

To summarise : The State Legislatures, under entry 54 of the
State List, have power to nmake laws with respect to tax on

the sale or purchase of goods. On this general power
article 286 places four restrictions, nanely, that no | aw of
a State shall inpose or authorise the inposition of tax on

the sale or purchase of goods when such sale or purchase
takes 'place (1) outside the State, (2) in the course of
i mport or _export, (3) in the course of inter-State trade and
conmerce —~and (4) in respect of essential commpdities. The
Expl anation to clause (1) (a) only explains what is an
outside sale or purchase, for by saying that a particular
sale or purchase ‘is to be deened to take place in a
particular State it only indicates that it is to be deened
to take place outside all other States so as to attract the
ban of clause (1) (a) and thereby take away the taxi ng power
of those other States with respect to such sale or purchase

The Expl anati on does not operate-as an
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exception or a proviso but only explains sub-clause (a).
The, fiction created by the Explanation is ~only for the
purposes of sub-clause (a), so that sales or purchases of
the kind which fall within the Explanation get the | benefit
of the ban inposed by sub-clause (a). Therefore, the
pur pose of the Explanation read with sub-clause (a) is only
to take away the power of taxation of those States in
relation to those sales or purchases which are to be deened
to be outside sales or purchases. |ts purpose is not and,
i ndeed, it does not purport, to confer any taxing power on
any State, and it cannot be resorted to for ~any such
extraneous or collateral purpose. It does not convert an
inter-State sale or purchase into an intra-State sale for
any purpose other than the limted purpose of sub-clause
(a). If a sale or purchase takes place outside a State,
either under the general law or by virtue of  the fiction
created by the Explanation, then that State cannot, under
clause (1) (a), tax such sale or purchase. Ifla sale or
purchase takes place wthin a State, either  under/ the
general |law or by reason of the Explanation, then, if such a
sale or purchase takes place " in the course of inter-
State trade and commerce, no State, not even the State where
the sale or purchase takes place as aforesaid can tax it by
reason of clause (2), unless and until Parlianent by |aw
provides otherwise. A sale or purchase "in the course of"
import or export wthin the neaning of <clause (1) (b)
includes (i) a sale or purchase which itself occasions the
i mport or export as already held by this court, (ii) a sale
or purchase which takes place while the goods are on the
hi gh seas on their inport or export journey and (iii) the .-
| ast purchase by the exporter with a viewto export and the
first sale by the inporter to a dealer after the arrival of
the inported goods. If a sale or purchase takes place
within a State, either under the general |aw or by reason of
the Explanation, then, if it takes place in the course of
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i mport or export as explained above, no State, not even the
State within which such sale or purchase takes place can tax
it by reason of clause (1) (b). This, in short, is the true
nmeaning and inport of article 286 as | read and understand
it,
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I have already stated, however, that the majority decision
of this court in C. A No. 204 of 1952 [The State of Bonbay
v. The United Motors (India) Ltd.(1)] has taken a different
view of the neaning of clause (1) (a), the Explanation and

clause (2) of article 286. |In disposing of the present
appeals, in so far as such disposal depends on those
provisions, | am bound to follow the mgjority decision

rather than nmy own view of them

Bearing in mind the principles laid down by this court in
The State of Travancore- Cochin v. The Bonbay Conpany
Ltd.(2) and in C. A No. 204 of 1952 [The State of Bomnbay v.
The United Mdtors (India) Ltd. and others (1)] and those
expl ai ned ‘above, | now proceed to consider the rival «clainms
on their respective nerits. There is really no substantia

controversy as to the nature of the business carried on by
the respondents. All of themare exporters of cashew nut
kernels on a fairly big scale. They procure raw cashew nuts
from three sources, nanely, (i) fromwthin the State of
Travancore- Cochin, / (ii) from neighbouring States and (iii)
from Africa. Then they put the raw cashewnuts through a
certain process and obtain oil and edi ble kernels. These
edi bl e kernel s they export to foreign countries. It wll be
recalled that the Travancore Sal es Tax Act inmposes taxes
only on the purchase of "cashew and its kernels" but not on
the sale thereof. The respondents claim exenmption from
sales tax for the period between the 26th January, 1950,

when the Constitution cane into force and the 29th My,

1950, which is the close of the assessment year. |n support
of their claimfor exenption they rely oil article 286 of
the Constitution. It is necessary, therefore, to take each

of the three categories of purchases and see if they or any
part of themcome within any of the exenptions provided by
that article.

As regards | ocal purchases of raw cashewnuts there is no
controversy that those purchases take place within the State
and are, therefore, not entitled to the protection of
article 286 (1) (a). These purchases do not take place " in
the course of " inter-State trade or

(1) [1953] S.C.R 1069.

(2) [1952] s.C.R 1112.
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commerce and, therefore, are not within clause (2) of _that
article. The only question is whether these |ocal purchases
can be said to take place " in the course of export within
the neaning of article 286 (1) (b). There is no- dispute
that the respondents do not sell the raw cashew nuts or any
portion of it within or without the State of Travancore.
They do not sell the edible kernels, which they obtain.as a
result of the manufacturing process or any part of them
wi thi n Travancore-Cochin or any other State in India except
what have been described as factory rejections of negligible
quantity which are not fit for export. Al edible kernels
are exported to foreign countries. Therefore, the res-
pondents claim that all their purchases, whether made
locally or in neighbouring States or fromabroad, are, " in
the course of " export within the neaning of clause (1) (b)
in the sense expl ai ned above. The appellant State, however,
maintains that comercially " the goods " exported are
entirely different from" the goods " purchased by reason of
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the process of manufacture they are put through and are,
therefore, not entitled to the benefit of the ban inposed by
clause (1) (b).

The Hi gh Court has, on remand, enquired into the process of
manuf acture through which the raw cashewnuts are passed

before the edible kernels are obtained. The H gh Court, in
its judgnment on remand, goes mnutely into the different
processes of baking or roasting, shelling, pr essi ng,

pealing, and so forth. Although nost of the process is done
by hand, part of it is also done mechanically by druns. O

is extracted out of the outer shells as a result of
roasti ng. After roasting the outer shells are broken and
the nuts are obtained. The poison is elimnated by pealing
off the inner skin. By this process of nanufacture the
respondents really consunme the raw cashew and produce new

conmodi ti es. The resultant. products, oil and edi bl e
kernels, are well recognised cormmercial comodities. They
are separate articles of conmerce quite distinct from the
raw cashewnuts. Indeed, it is significant that the
respondents- place orders for "cashewnuts " but orders are
pl aced
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with themfor " cashew nut kernels ". In the circumnstances,
" the goods " exported are not the same as the goods
pur chased. The goods purchased locally are not exported.

What are exported are new commoditi es brought into being as
a result of manufacture. There is atransformation of the

goods. The raw cashews are consuned by the respondents in
the sense that a jute’ mll consunmes raw jute, or a textile
mll consumes cotton and yarn. ~The raw cashews not being

actual ly exported the purchase of raw cashews cannot be said
to have been nmade " in the course of export so as. to be
entitled to immunity under clause (1) (b).

As regards the purchases of raw cashewnuts from the
nei ghbouring States, the position, as found by the High
Court on remand, is that the bul k- of such purchases were
nmade by the respondents or their agents fromsellers in the
nei ghbouri ng States and the 'goods so purchased wer e
delivered by the sellers to the respondents or their ‘agents
in the States where the purchases took place. ~The _contract
of purchase was fully inplenmented when as a direct result of
the purchase delivery was given outside Travancore. The
respondents or their agents thereafter brought, the -goods,
which by then had becone their own goods, into Travancore,
by rail or otherwise. The delivery of the goods under the
contract for purchase having already taken place  outside
Travancore, the subsequent despatch of those goods to
Travancore cannot possibly be said to have been delivery
within that State as a direct result of the purchase wthin
the neaning of the Explanation. I ndeed, the | ear ned
Advocat e- General of Travancore-Cochin concedes “that as
purchases of this type did not fall within the Explanation
they must be regarded as having taken place out si de
Travancor eCochin and rmust, accordingly, be exenpt fromtaxa-
tion by Travancore-Cochin under article 286 (1) (a). If it
could be shown that although such sales or purchases took
place entirely in those other States yet they were nmade
bet ween two parties residing or carrying on business in two
States and for the purpose of consunption or of sale in the
purchasers’ State then these sales or purchases m ght have
been said to have
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been made "in the course of inter-State trade and conmerce
and as such exenpt fromtaxation by both the States wunder
article 286 (2). The transactions of sale or purchase wth
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whi ch we are concerned having taken place within the period
covered by the President’s order nmade under the proviso to
that clause, no protection under clause (2) can be clained
for these transactions. Further, if the cashew nuts
purchased in neighbouring States were for the purpose of
exporting them out of the territories of India and were
actually so exported, then these purchases would be " in the
course of " export and as such exenpt fromtax under article
286 (1) (b). As a matter of fact, however, the cashew nuts
purchased in the neighbouring States were not actually
exported but were put through a process of manufacture and
the goods that were exported were not the sanme as those that
were purchased as expl ai ned above and, therefore, clause (1)
(b) gives no protection to these purchases. On the facts of
these cases, these purchases, however, took place outside
Travancore-Cochin and as such are, therefore, imune from
taxation by Travancore-Cochin only under clause (1) (a)
which Jis not affected by the President’s order made under
the proviso to clause (2).

The | ear ned Advocat e- Gener al -of Travancore-Cochin says that
there is another type of purchase from nei ghbouring States
where the seller in the neighbouring State directly delivers
the goods wunder the contract for sale or purchase to the

respondent s in Travancore. Lear ned ' counsel for the
respondents nmintains that there is actually no case of
purchase of this type. It is not necessary at this stage to

go into this controversy, for, the matter having been fully
argued, it is just as well to lay down the correct principle
applicable to such purchases, if any. |If there is no such
purchase where the seller from the neighbouring State
delivers the goods as a direct result of such purchase to
the respondents in Travancore, no question wll arise.
Assuming that there are cases of such purchases, then it is
clear that the first condition of the Explanation is
satisfied, nanmely, the goods are delivered within the State
as a direct result of such purchase.” The next question is
113

--was such delivery for the purpose of consunption in the
State ? The raw cashewnuts, after they reach t he
respondents, are put through a process and new articles of

conmerce, namely, cashewnut o0il and edible -cashew nut
kernels, are obtained. It follows, therefore, that the raw
cashewnut is consuned by the respondents in the sense I
have nentioned. Consequently, such purchases wll fall
squarely wthin the Explanation and will be deened to take
place in Travancore so that under clause (1)(a) t he
nei ghbouring States will not be entitled to inpose any tax
on these sales or purchases. According to nmy view, and on
the reasonings adopted in the Australian case, t hese
purchases are "in the course of" inter-State trade and as
such will be protected by clause (2) but according to the
majority view in the Bonbay appeal, which nmust prevail, such
purchases w |l becone, as a result of the Explanation, an

intra-State purchase in Travancore and consequently out - of
the protection of <clause (2) and liable to taxation by
Travancore | aw. Even if according to ny view these
purchases fall within clause (2) they will nevertheless be
liable to be taxed under the Travancore Act, in spite of
that clause, by virtue of the order made by the President in
exercise of the powers conferred on himby the proviso to

that clause. These purchases will not get any protection
under clause (1) (b) because the goods purchased were not
the goods that were exported. These purchases, if any,
will, therefore, be liable to be taxed under the Travancore

Act .
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The third source fromwhich the respondents purchase raw
cashewnuts is Africa. The respondents place orders for the
purchase of raw cashewnuts with conmm ssion agents in Bonbay
and the Bonbay agents pass on the orders to the African
sellers or their agents in Bonbay. The African sellers
theft send the goods by steamer and send the bills of
lading, 1invoice etc. to their bank in Bonbay. The bank
presents the docunments to the Bonbay agents of t he
respondents and the Bonbay agents pay the price

15
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and take delivery of the shipping docunents in Bonbay. The
Bonbay agents then prepare their own invoice showing the
amounts paid by themon account of the respondents and their
own conmission and send their invoice together wth the
shi ppi ng docunments to their Travancore bank. The Travancore
bank presents all these docunents to the respondents who pay
the Bonbay agents’ invoice anbunt and take delivery of the
shi pping ‘'docunents. All these generally happen while the
goods are on the high seas.. On arrival of the goods at
Travancore port, the respondents.  clear the goods on
presenting the bill of lading etc. This is the main type of
purchase of African raw cashew nuts. The appellant State
concedes that these are not liable to tax. In the first
pl ace the purchases were outside the State and, therefore,
clause (1)(a) applies. In the next place ‘these purchases
took place | 'in the course of " inport and as such are
exenpt fromtaxation under article 286(1)(b),  because (i)
they thenselves occasioned theinport as already held by
this court and (ii) the propertyin the goods passed and the
purchases took place when the goods were on the high seas.
These purchases, however, cannot be said to have taken pl ace
"in the course of" export, for reasons already explained.
There is another type of purchase of African raw @ cashew
nut s. There the African sellers ship raw cashew nuts on
their own initiative or at the instance of their Bonbay
agents and while the goods are on the high seas, they are
sol d by endorsenent and delivery of the bills of |ading etc.
at Bonbay to the Bonbay agents of the respondents and then
the sane procedure is followed as in the first case. Her e
the purchase by the respondents did not occasion the inport,
but, nevertheless, the sale or purchase was outside the
State and further the goods being on the high seas at the
time when the property passed such sale or purchase nust  be
regarded as having taken place "in the course of" inmport of
the goods according to the nmechanical test explained above.
The | earned Advocate-Ceneral of the appellant State does not
di spute that such purchases are also to go free from sales
t ax,
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The next type of purchase of African raw cashewnuts is as
follows: The different respondents place separate orders
with the sane Bonbay commi ssion agents and the ' Bonbay
conmi ssion agents place one consolidated order for the

entire quantity of the goods with the African sellers. The
African sellers thereupon ship the entire | ot of goods under
one bill of lading and they send the bill of lading and

invoice etc. to their Bonmbay bank and the Bombay bank
presents the same to the Bonbay agents. The Bonmbay agents
pay for the entire |ot of goods and obtain delivery of the
shi pping docunents and then they prepare separate invoices
for each of their constituents, nanely, the respondents,
i ncluding their own comm ssion and split up the consignnent
in the sense that the draw separate delivery orders covering
the respective quantity of goods ordered by each respondent
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and send such invoice and delivery orders to the Travancore
bank, who presents the sane to the respondents who receive
the delivery orders against paynent. The goods are then
cleared on the original bill of lading on arrival of the
steaner at Travancore and thereafter the respondents take
delivery of the goods fromthe warehouse of sellers or the
Bonbay agents against their respective delivery orders. A
purchase of this type cannot properly be said to occasion
the inport of the goods. What really occasions the inport
of the goods is the order placed by the Bonbay agents. The
Bonbay agents not having passed the orders placed by the
respondents separately to the African sellers and the
African sellers not having shipped the respective quantities
of goods under separate bills of |ading none of the orders
can be said to have occasioned the inport, for in such a
case there is no privity between the African sellers and the
i ndi vidual respondents and the inport is referable only to
the order placed by the Bonbay agents which in the eye of
the law /is not the order of any of the respondents but a
consol i dated order placed by the Bonbay agents on their own
responsi bility and account with the object of eventually
di stributing the goods anongst the different respondents in

fulfilment of their respective orders. |In the next place
the delivery of the bill of
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| adi ng covering the entire goods to the Bonbay agents cannot
be said to be a delivery to the respondents of the goods
separately ordered by each of the respondents.  The sale in
such a case takes place in Travancore on the handi ng over of
the delivery orders to the respective respondents and the
delivery of the goods thereunder from the warehouse in
Travancore. These goods, therefore, cannot claim exenption
fromtax under the provisions of article 286 (1) (a) or 286
(1) (b) or 286 (2).

The last type of transaction in African raw cashewnuts is
where the purchase takes place after the cashewnuts arrive
in Travancore port and are thereafter sold and delivered ex-
godown to the respondents. This is clearly a case of intra-
State sale and clauses (1) (a) and (2) of the article can
have no application to it. The respondents - cannot claim
exenption under clause (1)(b) for reasons stated above.

As the respondents do not claimany exenption from taxation
with respect to pre-Constitution purchases, the sane need
not be discussed separately.

For reasons stated above, the decision of-the “H gh Court
must be upheld only to the extent that +the assessnents
shoul d be quashed. The matter must, however, go back to the
Sal es Tax O ficer who nust make a reassessnment in the 1ight
of the principles laid down in the two previous cases
referred to regarding clause (1) (a), the Explanation and
clause (2) and in the light of the principles “discussed
above regarding clause (1)(b).
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