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ACT:

Public Servant-Master and Servant-Master’s right to  suspend
servant pendi ng enquiry-No such right expressly provided in
contract or statutorily-Effect of order of suspension

HEADNOTE:

On May 7, 1964, the respondent-State ordered a departnenta
enquiry against the appellant who was a tenporary public
servant in its service and placed him under -suspension
pending the enquiry. On June 6, 1964 the appellant gave a
notice to the respondent resigning fromservice. On _~August
1, 1964 the appellant was asked to file a reply to the
charges .against him The appellant filed a wit petition
in the Hi gh Court to quash the proceedings on the ground
that, as he was no longer in the respondent’s service, the
respondent could not take any departmental action against
him The petition was di sm ssed.

In appeal to this Court,

HELD : (1) The general principle is that if the naster has a
power to suspend his servant pending an enquiry into his
m sconduct, either in the contract of service or in the
statute or the rules framed thereunder governing the
service, an order of suspension passed by the master has the
ef fect of tenporarily suspending the relationship of naster
and servant with the consequence that the servant is not
bound to render service and the master is not bound to pay
any wages during the period of suspension. Such a power to
suspend the contract of service cannot be inplied and
therefore, if in the absence of such a power in the
contract, statute or rules, an order of suspension is passed
by the master it only forbids the -servant to work wthout
affecting the relationship of master and servant, and the
master will have to pay the servant’s wages. [451 FE
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In the present-case, the Madhya: Pradesh Governnent Servants
(Tenporary and quasi - Per manent Servi ce) Rules, 1960, do not
provide for .suspension during the pendency of an enquiry.
Therefore, the order of suspension could not be considered
as an order suspending the contract -of service. It follows
that when the appellant issued his notice on June 6, 1964,
the contract of service was in force and it was open to him
to put an end to it. [452 @

(2) In his notice, the appellant unequivocally informed the
respondent that he has termnated his service wth the
Respondent. He also intimated that any anounts due from him
to the respondent under the provisos tor. 12(a) may be
deducted from the salary due to himduring the period of
suspensi on. Therefore, the notice was in accordance with
the requirenments of r. 12. It follows that ever since the
respondent received the notice on June 9, 1964 the appel | ant
was not in its service and therefore, it was not open to the
respondent, to take any disciplinary proceedi ngs agai nst him
[454 C]

449

The Managenent of Hotel Inperial, New Delhi and Os. v.
Hotel Workers’ Union, [1960]1 S.C R 476, T. Cajee v. U
Jormani k Siemand Anr., [1961] 1 S.C.R 750, R P. Kapur v.
Union of India, [1964] 5 S.C.R 431 and Balvantray Ratila
Patel v. State of Mharashtra, [1964] 2 S.CR 577
fol | owed.

State of West Bengal v. N pendra Nath - Bagchi,. [1961] 1
S CR 771 and The State of Punjabv. Khem Ram G vi
Appeal No. 1217 of 1966 deci ded on 6-10-1969, expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION Civil Appeal No. 990 of

1967.

Appeal fromthe judgnent. and order dated Novenber 3, 1966
of the Madhya Pradesh Hi gh Court in Msc. Petition/'No. 514
of 1964.

G L. Sanghi, P. N Tiwari, J. B. Dadachanji, O C.,
Mat hur and Ravi nder Narain, for the appellant.

. N Shroff for the respondents.

The Judgnent of the Court was delivered by

Hegde, J. The appellant was a probationary Naib Tehsil dar
He had been appointed tenporarily. Wile he was working  at
Bilaigarh in 1961, the Conmi ssioner of ~Raipur Division
directed an enquiry against himon as many as 13 charges.
By this order dated August 3, 1961, the Comm ssioner placed
hi m under suspension pending enquiry. Sometine |ater, the
State Governnent taking the view that the enquiry ordered by
the Comm ssioner may not be |egal, revoked his orders/ viz.
the order directing a departnental enquiry against the
appel l ant as well as the order placing hi munder suspension
But on the same day, it ordered a departmental enquiry
against him and at the sanetime it placed him under
suspensi on pending that enquiry. |In this connection a show
cause notice was issued to the appellant on August 1, 1964.
But even before that show cause notice was issued, on June
6, 1964, the appellant gave a notice to the Covernnent
termnating his services. After the issue of the afore-
mentioned show cause notice, he noved the H gh Court of
Madhya Pradesh to quash the orders passed by the State
CGovernment on the ground that as he was no nmore in the
service of the Governnent, the Governnent cannot take any
departnental action against him

The State Government resisted that ’application on two
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grounds viz. (1) the order of +the State Gover nirent
suspendi ng the appellant during the pendency of t he
departrmental enquiry anmounted to a suspension of t he
contract of service and hence the appellant could not have
unilaterally terminated his services and (2) the notice
given by him on June 6, 1964 was invalid as it did not
conformto the rules.

450

The High Court accepted the aforesaid contentions of the
State Governnment and dismissed the wit petition. Hence
this appeal by special |eave.

M. Sanghi, |earned Counsel for the appellant pressed for

our acceptance the two contentions advanced on behal f of the
appel l ant before the High Court. He urged that the view
taken by the High Court both as to the effect of the order
of suspensi on made on May 7, 1964 as well as to the validity
of the notice issued by the appellant on June 6, 1964 are
erroneous in law. According to himthe inmpugned order of
suspension nerely forbade the appellant from rendering
service ‘and it ~did not ampunt to a suspension of the
contract —of service. As regards the notice issued by the
appel | ant he urged that it was in accordance with rule 12 of
the Madhya Pradesh Government Servants (Tenporary and Quasi -
Per manent Service) Rules, 1960 (in short 'Rules’).

The parties are agreed that the appellant was a tenporary
public servant at /the relevant tine. H's service was
neither nmade pernanent nor quasi-pernmanent. It is also
-admtted that the conditions of his service are exclusively
governed by the 'Rules’. Therefore to find out the true
effect of the order of suspension made on May 7, 1964, we
must | ook to those 'Rules’.

Three kinds of suspension are known to |aw A public
servant nmay be suspended as a node of punishnment or he may
be suspended during the pendency of an enquiry. against him
i f the order appointing him or statutory provi si ons
governing his service provide for such suspensions. Lastly
he may nerely be forbidden from discharging his duties
during the pendency of an enquiry against him which act 1is
al so call ed suspension. The right to suspend as -a nmeasure
of punishnment as well as the right to suspend the contract
of service during the pendency of an enquiry are both
regul ated by the contract of enploynent or the provisions
regul ating the conditions of service. But the |ast category
of suspension refer-,red to earlier is the right  of the
master to forbid his servant from doing the work which he
had to do under the terns of the contract of service or the
provi sions governing his conditions of service, at the same
time keeping in force the master’s obligations under. the
con-tract. In other words the naster may ask his servant
to refrain fromrendering his service but he nust ~fulfil
his part of the contract.

The I egal position as regards a naster’s right to place his
servants under suspension is now well settled by the
decisions of this Court. In The Managenent of Hote
I mperial, New Del hi and ors. v. Hotel Workers’ Union(1l), the
guestion whether a naster could suspend his servant during
t he pendency of an enquiry cane

(1) [1960] 1 S.C R 476.

451

up for consideration by this Court. Therein this Court
observed that it was well settled that under the ordinary
law of nmaster and servant the power to suspend the servant
wi thout pay could not be inplied as a termin an ordinary
contract of service between the nmaster and the servant but
must arise either froman express term in the contract
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itself or a statutory provision governing such contract. It
was further observed therein that ordinarily in the absence
of such a power either in express terns in the contract or
under the rules franed under sone statute would nmean that
the master would have no power to suspend -a workman and
even if he does so in the sense that he forbids the enpl oyee
to work he will have to pay the wages during the so called
period of suspension. Were, however, there is power, to
suspend either in the contract of enployment or in the
statute or the rules framed thereunder, the suspension has
the effect of tenporarily suspending the relationship of
master and the servant with the consequence that the servant
is not bound to render service and the naster is not bound
to pay.
The sane view was reiterated by this Court in T. Cajee v. U
Jormanik Siemand anr.(1). The rule laid dowmn in the above
deci sions was followed by this Court in R P. Kapur v. Union
of India(2). The law on the  subject was exhaustively
revi ewed in Bal vantray Ratilal Patel V. State of
Mahar ashtra(-). Therein the legal position was stated thus
The general-principle is that an enpl oyer can suspend an
enpl oyee of his pending an enquiry into his msconduct and
the only question that can arise in such a suspension wll
relate to the paynment of his wages during the period of such
suspensi on. It is now well settled that the power to sus-
pend, in the sense of a right to forbid a enployee to work,
is not an inplied termin an ordinary contract between
master and servant, and that such a power can only be the
creature either of a statute governing the contract, or of
an express term in._ the contract itself.: O dinarily,
therefore, the absence of such a power either as an express
term in the contract or in the rules  framed under some
statute would nmean that an enpl oyer woul d have no power to
suspend an enployee of his and even if he does so in the
sense that he forbids the enployee to work, he will have to
pay the enployee’ s wages during the period of suspension
Where, however, there is power to suspend either in the
contract of enploynment or in the statute or the rules franmed
thereunder, the order of suspension has the  effect of
temporarily suspending the relationship of master and
servant with the consequence that the servant is not bound

to render service and the master is not bound to pay. It is
equally well settled that an order of interim suspension can
be passed

(1) [1961] 1 S.C.R 750.

(2) [1964] 5 S.C R 431

(3) [1968] 2 S.C. R 577.

452

against. the enployee while an enquiry is pending into his
conduct even though there is no such termin the contract of
enpl oyment or in the rules, but in such a case the " enpl oyee
would be entitled to his renuneration for the period of
suspension if there is no statute or rule under which, it
could be withheld. The distinction between suspending the
contract of a service of a servant and suspending him from
performing the duties of his office on the basis that the
contract is subsisting is inmportant. The suspension in the
latter case is always an inplied termin every contract of
servi ce. VWen an enpl oyee is suspended in this sense, it
means that the enployer,nerely issues a direction to him
that he should not do the service required of himduring a
particular period. In other words the enployer is regarded
as issuing an order to the enployee which because the
contract is subsisting, the enpl oyee rmust obey.

In support of the decision of the Hi gh Court, the |[earned
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Counsel for the Respondent relied on the decisions of this
Court in the State of Wst Bengal v. N pendra Nath Bagchi (1)
and The State of Punjab v. Khemi Ram (2) . He did not rely
on the other decisions referred to in the judgnent of the
Hi gh Court. Hence it is ,not necessary to exam ne them

In Bagchi’s case(1l), one of the questions that arose for
deci sion was whether on the strength of rule 75(a) of the
West Bengal Service Rules, an officer nmay be retained in
service even after his superannuation for the purpose of
hol di ng a departmental enquiry against him This Court held
that the rule in question was not designed to be used for
the purpose of retaining a person in service for enquiry
against him but to keep in enploynent persons with a
neritorious record of service who although superannuated can
render sonme nore service and whose retention in service is
consi dered necessary on public grounds. This decision does
not bear on the point under consideration. |In Khem Ranis
case (2) the _inpugned suspension order was nmade on the
strength /'of ~statutory rules governing the conditions of
servi ce. Hence this Court cane to the conclusion that the
order of suspension in that case anpunted to suspending the
contract of service.

In the present case, the 'Rules’ do not provide for
suspensi on during the pendency of an enquiry. Therefore the
i mpugned order of suspension cannot be. considered as an
order suspending the contract of service. From that
conclusion it follows that when the appellant issued the
notice termnating his services on June 6, 1964, the
contract of service was in force and it was open to him to
put

(1)[1961] 1 SSCR 771

(2) Civil Appeal No. 1217/66 decided on 6.10.1969.
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an end to the sane. For the reasons nentioned above, we
hold that the H gh Court erred'in opining that the true
effect of the order suspension nade by the State Governnent
on May 7, 1964 was to suspend the contract of service.

This takes us to the legality of the notice served by the
appel l ant on June 6, 1964. That notice was evidently issued
under rule 12 of the 'Rules’. That rule reads

"12. (a) Subject to any provision contained in the order of
appoi ntnent or in any agreenent between the Governnent  and
the tenporary Governnent servant, the service of a tenporary
Covernment servant who is not in quasi-pernmanent service
shall be liable to termination at ,any tinme by notice in
witing given either by the GCovernment 'servant to the
appointing authority or by the appointing authority to the
Gover nment servant

Provided that the services of any such Governnent servant
nmay be terminated forthwith by paynment to him of° a sum
equi valent to the amount of his pay plug allowance,, for the
period of the notice; or as the case may be, for the period
by which such notice falls short of one nmonth or any ' agreed
| onger period

Provided further that the paynent of allowances shall - be
subject to the conditions under which such allowances are
admi ssi bl e.

(b) The period of such notice shall be one nmonth unless
ot herwi se agreed between the Governnent and the Governnent
servant."

There is hardly any room for dispute that the notice contem
plated by the main cl. (a) of rule 12 can be given either by
the Governnent or its tenmporary servant. The rule in
guestion specifically says so. It is not necessary for us
in the present case to decide whether the two provisos to
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that rule or cl. (b) thereof apply to a notice given by a
government servant. The appellant has assuned that those
provisions also apply to a notice given under that rule. W
shall for the purpose of this case proceed on the basis of
t hat assunpti on and see whether the appel | ant has
satisfied the notice given by the appellant on that part of
the rul e al so.

The material portion June 6, 1964 reads thus

"Wher eas the undersigned holds no charge this day and is not
on duty and intends to bring the termnation of his
enpl oyment with the Government of MP. forthwith on receipt
of this witing and

L7Sup A (NP)/70-4
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Whereas as required by the service rules the undersigned do
hereby forfeit and relinquish his claimfor one nonth's pay
or allowance whicheveris necessary. Now therefore this
notice is hereby served as required under the rules on
recei pt whereof the relationship of enployer and enployee
now existing between the Governnent of Madhya Pradesh and
the wunder-signed shall cease to exist and consequently al
rights duties. and obligations arising fromand under the
af oresai d rel ati onship shall hereafter absolutely cease."
This notice was received by the Governnent on June 9, 1964.
In that notice, the appellant has unequivocally informed the
Governnment that he has termnated his  services wth the
Gover nment . This part of the notice —satisfies t he
requirenments of the main part of rule 12(a). In that very
noti ce he has also intimted that any anpunt payable by him
to the government under the provisos to rule 12(a) nmay be
forfeited fromthe anbunts due to himfromthe governnent.
It may be noted that considerable amount nust have been due
to him towards his salary during the period of hi s
suspensi on. By his notice he intimated to the governnent
that the anmounts due fromhimto the governnent wunder the
provisos to rule 12(a) nmay be deducted fromthat amount. W
fail to see howthis notice is not in accordance wth the
requirenments of rule 12. In our opinion the H gh Court was
wong in holding that the notice in question didmnot ‘conply
with the requirenents of the said rule:

No other ground was urged on behalf of the respondent _in
support of the order of the Hi gh Court.

Fromthe above findings, it follows that ever since June 9,
1964, the appellant was not in the service of t he
Covernment. Therefore it was not open to the governnent to
take any disciplinary proceedi ngs agai nst him Hence the
i mpugned orders are liable to be quashed. W accordingly
allow this appeal and quash those orders. No order as to
costs.

Y. P. Appeal all owed.
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