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ACT:
| ndustrial Dispute-Bonus-Full Bench Fornula--Rechaibilita-
tion -Reserves used as working capital-Mde of Proof.
HEADNOTE:

In ascertaining the surplus available for the paynent of
bonus according to the Full Bench fornula the [I'ndustria
Court allowed the statutory depreciation but did not give
any credit for the rehabilitation amunt claimed. The
I ndustri al Court estimaited the anount required for
rehabilitation at Rs. 60 |akhs; out of this amount it
deducted Rs. 51 |lakhs representing the reserves and the
bal ance of Rs. 9 |akhs spread over a period O 15 years gave
the figure of Rs. 60,000 as the anpunt that should be set
apart for the year in question for rehabilitation. Thi s
amount being less than the statutory depreciation the
Industrial Court held that the appellant was not entitled to
any deduction on account of rehabilitation as a  prior
char ge. The appellant contended that the bal ance-sheet
di scl osed that the entire reserves had been used as- working
capital and consequently the said reserves should 'not be
excluded fromthe amount cl aimed towards rehabilitation.
Held, that the appellant had failed to prove that the
reserves had in fact been used as working capital and  as
such the anmount was rightly deducted by the Industrial Court
fromthe amount fixed for rehabilitation

The Associ ated Cenent Conpanies Ltd. v. Its Worknen. [1959]
S.CR 925, referred to.

In view of the inmportance of the itemof rehabilitation in
the calculation of the available surplus it was necessary
for tribunals to weigh with great care the evidence of both
parties to ascertain every sub-itemthat went into or was
subtracted from the itemof rehabilitation. If parties
agreed, agreed figures could be accepted. |If they agreed to
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a decision on affidavits, that course could be adopted. But
in the absence of agreenment the procedure prescribed by O.
XIX, Code of Civil Procedure had to be followed. The
accounts, the balance-sheet and profit and |oss accounts
were prepared by the nmanagenent and the | abour -had no hand
init. Wen so much depended on this itemit was necessary
that the Industrial Court insisted upon a clear proof of the
item of rehabilitation and also gave a real and adequate
opportunity to |abour to canvass the correctness of the
particul ars furnished by the enpl oyers.

I ndian Hume Pi pe Conpany, Ltd. v. Their Worknmen. [1960] 2
S .CR 32, Tata Ol MIIls Conpany Ltd. v. Its Wrkmen [1960]
1 SCR 1. and Anil Starch Products Ltd. v. Ahnmedabad
Chemical Workers’ Union. CA No. 684 O 1957 (not
reported), referred to,

842

JUDGVENT:

CI'VIL APPELATE JURI.SDI CTI'ON: Civil Appeal No.257 of 1958.
Appeal by special |leave fromthe Award dated August
1957, of the Industrial Court, Bonbay, in Reference (1 C No.

197 of 1956.

C. K Daphtary Solicitor - CGeneral of India.S. N Andley,

B. Dadachanji jand Ranmeshwar Nath,for ‘the appellant.
B. P. Maheshwari, for the respondent.

l. N. Shroff, for Interveners Nos. 1 and 2.

The Intervener No. 3 did not appear.

1960 January 22, The Judgnment of the Court was delivered by
SUBBA RAO J.-This appeal raises the question as to
extent the reserves can be deducted fromthe anobunt required
for rehabilitation of plant and machinery and also as to the
manner by which the deductible reserves can be ' ascertai ned.
It woul d be enough if we narrated only the facts relevant to
the question raised. The appellant, Khandesh Spi nning
Weaving MIlls Conpany Limted, is a textile mlIl and
factory is situate at Jalgaon. The respondent, Rashtriya

G rni Kangar Sangh, represents the enployees of
appel | ant - Conpany. The respondent —on behalf of

enpl oyees issued a notice to the appellant under s. 42(2) of
the Bonbay Industrial Relations Act, 1946, denandi ng paynent
of reasonabl e bonus for the period from January 1, 1955

-Decenber 31, 1955. Negotiations in this regard

failed, the respondent nade a reference to the Industria
Court under s. 73A of the said Act for arbitration of

di spute arising out of the said notice.

The arbitrator, i.e. the Industrial Court, follow ng
"Fall Bench Fornula", ascertained the surplus to be Rs. 2.20

| akhs after deducting the prior charges from the

profits of the Conpany, but it did not give any credit
t he rehabilitation amount apart from the statutory
depreciation. The Industrial Court disallowed this itemfor
the follow ng reasons: It estimated the anmount required
rehabilitation at Rs. 60 |akhs; out of this —anmount
deducted Rs. 51 |akhs representing tile reserves and
bal ance of Rs. 9 |akhs spread over a period of 15 years gave

t he
843
figure of Rs. 60,000 as the anobunt that should be set

for the year in question for rehabilitation. As
statutory depreciation was Rs. 83,639, it cane to
conclusion that the Conmpany would not be entitled to

allocation as a prior charge for rehabilitation

excluding the said itemof rehabilitation, it The fixed
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surplus in a sumof Rs. 2.20 |lakbs and awarded to the
enpl oyees four nonths’ basic wages as bonus.

The |l earned Solicitor General contended that the Industria

Court accepted the position that the reserves were used as
working capital, but deducted the said amunt from the
anmount required for rehabilitation on a wong and
unjustified assunmption that, as the anpbunts so required
woul d be spent for rehabilitation over a course of 15 years
by instalnents, the tenmporary user of the said reserves
woul d not affect the question as they would be released in
part or in whole in future years. He argued that this
assunption was contrary to the view expressed in decided
cases and al so the principle governing the ascertai nment of
the anmount for rehabilitation purposes.

On the contrary the |earned counsel for the respondent
argued that the JIndustrial Court only assuned that the
reserves had been utilised as working capital, as in the
view taken by it did not in the |east matter whether the
reserves were so utilised or not and that, even if that view
was wrong, the appellant could not succeed, unless it proved
by relevant and acceptabl e evidence that the reserves were
so utilised and that it did not place before the Industria

Court any such-evidence to prove that fact. The first ques-
tion, therefore, i's, what is the scope of the finding of the
Industrial /Court in this regard ? The Industrial Court in
dealing with the contentions of the parties before it
observed as foll ows:

"It is true that until some anpunt is required to be spent
for rehabilitation, replacenment or nodernization, reserves
must be wused as working capital, ~but Shri Vimadalal’s
argunent overl ooks that the anpunt required to be spent for
rehabilitati on over a course of 15 years is not required to

be
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spent all at once, but by installnents over a |long period."
These observations did not record any finding that the
reserves were used as working capital. It was only an
assunption nade by the I ndustri al Court, as,

the view taken by it, it was immaterial whether the reserves
were used as working capital or not. W do not think that
the aforesaid opinion expressed by the Industrial Court ‘is

sound. In ascertaining the surplus for the purpose of
fixing the bonus for a particular year, the state of affairs
in that year is the guiding factor. |If in a subsequent year
any part of the reserves used as working capital -is
rel eased, that anount will have to be taken into account in
ascertaining the surplus for that year and so on for
subsequent years: otherwise it will lead to the anomaly of

the reserves being excluded fromthe amount required for
rehabilitation, though as a natter of fact/ the entire
reserves were utilised as working capital, and though in
future years they were expected to be released but in fact
not so released. This would lead to a result  ‘inconsi'stent
with the decisions on the subject which have clearly laid
down that the reserves which have been used as working
capital shall not be deducted fromthe anmount fixed for
rehabilitation.

This result does not advance the case of the appellant
unless it is able to prove by adm ssible evidence that it
has wused the reserves as working capital during the bonus
year in question. The principles governing the "reserves"
in this context are well settled. This Court in The
Associated Cement Companies Ltd. v. 1t,3 Wrknen (1)
restated the principle thus at p. 970:

"Before actually awarding an appropriate anpunt in respect
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of rehabilitation for the bonus year certain . deductions
have to be made. The first deduction is made on account of
the breakdown value of the plant and nachinery which is
usually calculated at the rate of 50/ of the cost price of
the block in question. Then the depreciation and genera
liquid reserves available to the enpl oyer are deducted. The
reserves whi ch have al ready

(1) [1959] S.C.R 925.
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been reasonably earmarked for specific purposes of the
industry are, however, not taken into account in this
connection. Last of all the rehabilitation amount which may
have been allowed to the enployer in previous years would
al so have to be deducted if it appears that the amount was
avail able at the tinme when it was awarded in the past and
that it bad not been used for rehabilitation purposes in the
meanwhi |l e. ~These are the broad features of the steps which
have to be taken in deciding the enployer’s claim for
rehabi litation under the working of the formula."

Thi s~ decision, therefore, ‘lays down, so far as it is
relevantt to the present purpose, that two itens shall be
deducted from the rehabilitation anpbunt ascertained by
adopting the "Full~ :Bench .Formuula" nanel y, (i) genera

reserves avai'lable to the enployer and (ii) reserves which
have not already been reasonably earnmarked for specific
purposes of the industry. The question is whether the nere
availability of reserves or- the sinple earmarking for
specific purposes would be sufficient to claim the said
amounts as deductions. W do not think that by wusing the
said words this Court -nmeant to depart  from the well-
recogni zed principle that if the general reserves have not
been wused as working capital, they cannot be deducted from
the rehabilitation anount. The reserves may be of two
Ki nds. Moneys nmay be set apart by a conpany to neet future
payments which the conpany is wunder a contractual or
statutory obligation to neet, such as gratuity etc. These
ambunts are set apart and tied down for a specific purpose
and, therefore, they are not available to the enployer for
rehabilitati on purposes. But the sane thing cannot be  said
of the general reserves: they would be available to the
enpl oyer unless he his used themas Wrking capital. The
use of the words "reasonably earmarked" is also  deliberate
and significant. The nmere nom nal allocation for binding
pur poses, such as gratuity etc., in the conpany’ s books is
Dot enough. It must be ascertained by the Industrial Court
on the material placed before it whether the said anbunt is
far in excess of the requirenments of the particular purpose
for which
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it is so earmarked and whether it is only a device to reduce
the claimof the labour for bonus. W do not suggest that
it is the duty of the Industrial Court to ‘ascertain the
correct or exact figure required for a particular purpose;
but it is certainly its duty to is cover whether the so-
called earmarking for a particular purpose is a device to
circunvent the fornmula. |If it is satisfied that there is
such a device, it shall deduct that figure in calculating
the rehabilitation anbunt and if possible arrive at a rea
figure for that purpose. So too, in the case of genera
reserves when an enployer clainms that a specific anpunt
reserved has been used as working capital, it is the duty of
the Industrial Court to arrive at a finding whether the said
reserves, or any part of them have been used as working
capital and, if so, to what extent during the bonus year
Shortly stated before a particular reserve can be deducted
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from the rehabilitation amount it nust be established that
it has been reasonably earnmarked for a binding purpose or
the whole or a part of it has been used as working capita
and that only such part of the reserves comi ng under either
of the two heads can be deducted fromthe said anount. To
illustrate, take a particular bonus year, say 1955. To
start wth, fromthe gross profits of that year only itens
specifically declared by this Court in The Associ ated Cenent
Conpanies Ltd. v. Its Wrknen to have a prior charge over

the bonus shall be deducted to arrive at the surplus. No
guestion of deducting any other anobunt reserved in regard to
the profits of that year arises. But the conpany has

specifically earmarked certain anmounts for specific binding
purposes in 1954 or earlier to neet future binding obliga-

tions, such as gratuity etc. ; or has reserved ambunts for
general purposes but. . not to neet any contractual or
statutory obligations and has not utilised the sane as
wor ki ng capital. In the former case the anbunt nust be

deened to have been utilised and, therefore, it cannot be
deducted fromthe rehabilitation anpbunt; but in the latter
case, as the said amounts were not utilised by the enployer
as working capital, they shall be deducted from the
rehabilitati onanmount.

(1) [1959] S.C. R 925
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What taken is the procedure to be followed for ascertaining
the said facts ? The burden is obviously on the enpl oyer who
cl ai s t he excl usi on of t he reserves fromthe
rehabilitation . amount on-the ground that they are used as
working capital - or reasonably earmarked. for a specific
purpose to establish the said facts and to prove the sanme by
rel evant and acceptable evidence. The inportance of this
guestion in the context of fixing the amount ' required for
rehabilitation cannot be -over-estimated. The item of
rehabilitation is generally a nmajor itemthat 'enters into
the cal culations for the purpose of ascertaining the surplus
and, therefore, the ambunt of bonus. So, there would be a
tendency on the part of the enployer to inflate this ~figure
and the enployees to deflate it. The accounts 'of a conpany
are prepared by the managenent. The bal ance-sheet and the
profit and | oss account are also prepared by the _company’s
of ficers. The | abour have no concernin it. When so much
depends on this item the principles of equity and justice
denmand that an Industrial Court should insist upon a clear
proof of the sane and also give a real —and adequate
opportunity to the |l abour to canvass the correctness of / the
particul ars furnished by the enpl oyer.
Cases coming before us disclose that the Industrial Courts
and Labour Tribunals are not bestow ng so nmuch attention on
this aspect of the case as they should. Sone of the
tribunals act oil affidavits and sonetimes even on bal ance-
sheets and extracts of accounts without their being proved
in accordance with | aw
For the purpose of holding an enquiry or a proceeding  under
the Bonbay Industrial Relations Act, 1946, s. 118 of -the
said Act confers on the Industrial Court the same powers as
are vested in Courts in respect of-(a) proof of facts by
affidavits; (b) sunmoning and enforcing the attendance of
any person and exam ning himon oath; (c) conpelling the
producti on of docunents; and (d) issuing comm ssions for the
exam nati ons of witnesses. In Courts facts have to be
established either by oral evidence or by docunentary
evi dence proved in the
108
848
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manner prescribed by law. But Order XTX of the Code of
Cvil Procedure enpowers the Court, to have particular facts
proved by affidavits. Under rule ‘thereof "any Court may at
any tinme for sufficient reason order that any particular
fact or facts may be proved by affidavit, or that the
affidavit of any witness may be read at the hearing, on such
conditions as the Court thinks reasonable". But it is
subject to the proviso that where it appears to the Court
that either part% bonafide desires the production of a
wi tness for (cross-exam nation, and that such w tness can be

produced, an order shall not be made authorizing the
evidence of’ such witness to be given by affidavit. Under
rule 2, "upon any application evidence may be given by

affidavit, but the Court may, at the instance of either
party, order the attendance for cross-examnation of the
deponent ". A conbined effect of the relevant provisions is
that ordinarily fact has to be proved by oral evidence,, but
the Courts, subject to the conditions laid dowmm in Oder
XIX, may ask a particular fact or facts to proved by
affidavits. I ndustrial Courts may conveniently follow the
procedure. In view of  the inportance of the item of
rehabilitation inthe matter of arriving at the surplus for
fixing the bonus principles of equity and justice demand
that tribunals should weigh with great care the evidence
adduced by  the managenent as well as by the labour to
ascertain every sub-itemthat goes into or is subtracted
fromthe rehabilation.If the parties agree,agrred figure can
be accepted.  |If they agree to the decision of affidavits
that course may be followed. in the absence of an agreenent,
the procedure prescribed in Order- XIX of the Code of G vi
Procedure mamy wusefully be followed by the tribunals so
tlitt, both the parties may ~have full  opportunity to
(Establish their respective cases.

Recent decisions of this Court enphasize this aspect of the
matter. In I ndian Hume Pi pe Company Ltd v. Their worknen
(1), the bal ance-sheet was upon for proving that the amounts
were avail able for use as working capital and that the

(1) [1959] SSC R 92,5
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bal ance- sheet showed that they were in fact so  used.
Bhagwati, J., who delivered the judgnent  of the Court,

presumably to neet the contention that the bal ance-sheet had
not been proved, observed at p. 362 thus :

" Moreover, no objection was urged in this behal f, nor was
any finding to the contrary recorded by the tribunal."

In that case it was conceded that the reserves were in /fact
used as working capital. It is suggestedthat the |earned
Judge solely relied upon the relevant itens in the balance-
sheet in support of his conclusion and that the said
observation was only an additional ground given by him but
we are inclined to think that the Court “would not @ have
accepted the items in the bal ance-sheet as proof of user if
it was not satisfied that no objection was taken in that
behalf. In Tata Gl MIIs Company Ltd. v. Its Workmen (1),
a simlar question was raised. It was contended by the
| abour in that case that the depreciation reserve was Dot
used as working capital and therefore no return should be
allowed on the said reserve. The Chief Accountant of the
Conpany made an affidavit on behalf of the Conpany that the
sai d depreciation reserve, along with others, had been used
as working capital. This Court accepted the affidavit for
the vyear in question, but nade the followi ng observations
for future guidance

"It will, however, be open to the workmen in future to show
by proper cross-exam nation of the company’s w tnesses or by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 8

proper evidence that the anobunt shown as the depreciation
reserve was not available in whole or in part to be used as
wor ki ng capital and that whatever may be avail abl e was, not
in fact so wused in the sense explained above. In the
present appeal, however,we nust accept the affidavit of the
chi ef accountant.”

These observations al so recogni zed the necessity to give an
opportunity to the workmen to cross-examne the wtnesses
put forward by the managenent to prove the user of any
particular reserve as working capital. This Court once
again dealt with the sane

(1) [1959] S.C. R 924.
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subject in Anil Starch Products Ltd. v. Ahnedabad Chem ca
Workers Union (1). That appeal also raised the question
whet her return should be allowed on the depreci ati on

reserve used as working capital. It was contended for the
I'abour in'that case that the depreci ati on reserve was not
used as working capital. Rejecting the said contention

Wanchoo, J., observed:

It-is enough to say in that connection that an affidavit was
filed by the manager of the conpany to the effect that al
its reserves including the depreciation fund had been used
as working capital. The manager appeared as a witness for
the conpany before the Tribunal and swore that the affidavit
nmade by himwas correct. He was cross examined as to the
anmount required for rehabilitation, which was al so given by
him in that affidavit; but no question was put to him to
chal |l enge his statenent that the entire depreciation reserve
had been used as working capital In the circunstances, we
nmust accept the affidavit so far as the present year is
concerned and hold that the working capital was Rs. 34
l acs. "

Notwi t hstanding the said finding, the | earned Judge took
care to reserve the rights of the workmen in future by
maki ng the foll ow ng observati ons:

“"I't will, however, be open/to the worknmen in /future to show
by proper cross-exan nation of the conpany,s w tnesses or by
proper evidence that the amobunt shown as’ ' depreciation
reserve was not available in whole or-in part as explained
above to be used as working capital and that whatever was
avai |l abl e was not in fact so used."”

This judgnent again reinforces the view of this Court that
proper opportunity should be given to the | abour to test the
correctness of the evidence given on affidavit on behalf of
the nmnagenent in regard to the user of the reserves as
wor ki ng capital.

VWat is the position in the present case ? It is not
suggest ed that there is any reserve  which has been
reasonably earnmarked to di scharge a contractual 'or statutory
obligation. W are only concerned with

(1) Civil Appeal No. 684 O 1957 (not reported)
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general reserves. The learned Solicitor GCeneral contends
that the bal ance-sheet discloses that the entire reserves
have been used as working capital and that the respondent
did not canvass this position in the statenent filed by it
before the Industrial Court. W have already pointed out

that the bal ance-sheet, without its being proved by a
person conpetent to do so, cannot prove that any reserves
have been wutilised as working capital. In the witten-

statement filed by the appellant before the Industria
Court, no specific allegation is nade that the reserves were
utilised as working capital, though in its statenent of
calculations the said reserves were not excluded from the
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amount claimed towards rehabilitation. As there is no
specific allegation, the respondent also in its statenent
did not deny the said fact, but in its statement of
calculations it did not deduct the reserves from the
rehabilitati on amount. Therefore, it must be held that the
respondent did not accept the position that the reserve
funds were utilised as working capital. Strong reliance is
pl aced wupon the evidence of the General Superintendent of
the appellant-Conpany, but a perusal of that evidence
di scl oses that the said wtness has not deposed that the
Conpany wused the reserves as working capital; nor does the
said w tness seek to prove either the bal ancesheet or any

extract taken therefrom In the ci rcunst ances, t he
respondent had no opportunity to cross-exanine him in
respect of the alleged user of the reserves. For the

af oresai d reasons, we have no option but to hold that Rs. 51
| akhs representing the reserves were not used as working
capital and, therefore, the said ambunt was rightly deducted
by the Industrial Court fromRs. 60 lakhs fixed by it
towards rehabilitation. As the balance of Rs. 9 |akhs
spread over 15 years cane to only Rs. 60,000 during the
bonus year and as the statutory depreciation was Rs. 83, 639,
t he I ndustri al Court rightly excl uded t he entire
rehabilitati on amount fromits calculations in arriving at
the surpl us.

No other points were raised before us. In the result, the
appeal fails and is dismssed with costs.

Appeal dism ssed
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