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ACT:

Admi ni strative Law Schene franed by of office of
Account ant General , ‘West Bengal by of office order No. TM 96
dated June 8 1966 for pronoting Upper Division Cerks who
had not passed Subordi nate Accounts Service Exam nation-
Whet her violative of Arts. 14 and 16 of the Constitution-
Hel d- No- Schene uphel d.

HEADNOTE:

At one time all holders of supervisory posts in the
office of the Accountant General, Wst Bengal were required
to pass the Subordinate Accounts Service Exani nation before
crossings the age of 45 years. |In 1966, for inproving the
working of the office of the Civil Accountants General, a
schene was franed by an office order No. TM 96 dated June 8,
1966. The schene provided that passing the ~Subordinate
Accounts Service Examination would not be a necessary
qualification for holding supervisory  posts where the work
invol ved was entirely of an accounting-cumadmnistrative
nature and the know edge of rules and accounts of a very
hi gh standard was hot required. To be eligible for
pronmotions the Upper Division Cerks and ~Selection G ade
Clerks should have put in not less than 20 years of service
in the Upper Division Cerical Cadre and should have
exhausted all chances of appearing in the | Subordinate
Accounts Service exam nation or by reason of being over 45
years of age were no longer eligible to appear at the
Subor di nate Accounts Service Exanmination. The appointnents
were tenmporary and the appointees were not eligible for
further pronotion. A nunber of appointnents were nade under
the schene. The appellants challenged the appointnments on
the ground that in confining the zone of eligibility to
Upper Division Clerks who had not passed the Subordinate
Accounts Service Exam nation the schene brought about an
i nvi di ous di scrimnation which was violative of Arts. 14 and
16 of the Constitution. A single Judge of the H gh Court
guashed the schene. An appeal filed by the Conptroller and
Auditor General of India was allowed by a Division Bench of
the H gh Court Hence this appeal by special |eave. G

Di sm ssing the appeal
N

HELD: The schene was intended to provide a separate
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avenue of pronotion for those Upper Division Cerks who had
put in 20 years of service or nore in their cadre and who
had exhausted all their chances of appearing at the
46
Subordi nate Accounts Service Exam nation for promption to
supervi sory posts, or who having crossed the age of 45
years, were no longer eligible to appear at the Exam nation
These indicia distinguished that category of Upper D vision
Clerks from others. If the scheme had been thrown open to
Upper Division Cerks who still enjoyed the possibility of
recruitment to the Subordinate Accounts Service, the intent
underlying the schene  woul d have been defeated. The
appel | ants, although senior in length of service to the
respondents pronoted under the schenme, were still eligible
to appear in the Subordinate Account Service Exam nation
and the opportunity of advancenent in their regular
pronoti onal channel” was~ still- available to them Those
promot ed under the scheme were not entitled to further
pronotion to ~any higher post. The inpugned schene follows a
clearly defined <classification having a reasonable nexus to
the object of the classification. Those who fall outside the
schenme cannot conplain of discrimnation, for intelligible
differential exist between those included within the scheme
and those outside it. The fram ng and inpl enentati on of such
a schemre falls within  the scope of admnistrative policy,
and having regard to the object wunderlying the schene as
well as its careful definition there is- no basis for
conpl aint by the appellants. [48 H, 49 A-F]

State of Jammu and Kashmr v. Triloki Nath Khosa and
ors., [1974]1 S.C.R 771, not relevant.

JUDGVENT:

ClVIL APPELLATE JURUDICTION : GCvil Appeal No. 1033 of
1979.

Appeal by Special leave fromthe Judgnent and order
dated the 6th July, 1978 of the Calcutta H gh Court in
Appeal fromoriginal order No. 497 of 1970.

RK Garg. V. J. Francis and NM Popli for the
Appel | ant .

Harbans Lal, RN Poddar and C V.S Rao for the
Respondent .

The Judgrment of the Court was delivered by

PATHAK, J. This appeal by special Jleave raises an
interesting question respecting the recruitnment of Upper
Division Cerks for appointnment as Accountants inthe office
of the Accountant General, West Bengal

It appears that at one tinme all holders of supervisory
posts in the office of the Accountant General, Wst Benga
were required to pass the Subordinate Accounts- Service
Exam nati on. The exanination consisted of two parts. Every
eligible enployee was entitled to five chances to pass the
Part | exam nation, and having passed that he had to pass
the Part | examnation before he crossed the age of 45
years. |In 1966 the Conptroller and Auditor General of India
47
considered it necessary to take neasures for inproving the
wor Ki ng of the offices of the Cvil Accountants Cenera
because it had been reported by the Directors of I|nspection
that the accounting-cumadmnistrative work was suffering
considerably and the quality of |ocal inspection was poor
It was also felt that sonme accounting-cumadmnistrative
supervi sory posts could be filled by clerks who had not been
able to pass the Subordinate Accounts Service but who had
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| ong years of experience and a good record of service and
possessed sufficient admnnistrative ability. It was expected
that while this nmeasure would afford an avenue of pronotion
to Upper Division Clerks who had no hope of entering the
regul ar channel of pronotion through the Subordinate
Accounts Service exam nation, it woul d rel ease nor e
Subordi nate Accounts Service accountants for inspection work
and other inportant assignments requiring greater technica
know edge and application. Accordingly, a schene was framed
by an office order No. TM 96 dated June 8, 1966 for filling
up some of the posts of a purely accounti ng-cum
adm nistrative nature by Upper Division Cerks (including
Sel ection G ade Clerks). who were not nenbers of the
Subordi nate Accounts Service. They were to be known as
Accountants. This was to be effected without reducing the
total nunber of existing posts for which the Subordinate
Accounts Service men were eligible. The scheme provided that
inview of the acute shortage of Subordinate Accounts
Service personnel for intensive local audit of a large
nunber of _schenes and programmes then in operation the
of fices woul d be recogni zed in such a way that passing the
Subor di nate Accounts Service Exanination would not be a
necessary qualification for holding supervisory posts where
the work involved was entirely of " 'an accounting-cum
adm nistrative nature and the know edge of rules and
accounts of a very  'high standard was not required. It was
stipulated that Upper Division Cerks and -Selection G ade
Clerks who had not 'passed the Subordi nate Accounts Service
Exam nati on should be taken on the basis of their
experience, admnistrative ability and a good record. There
was no reservation of posts for those Cerks.  The schene
only made themeligible for holding those “posts.. To be
eligible the Upper Division Cerks and  Selection G ade
Clerks should have put in not |ess than 20 years of service
in the Upper Division Cerical Cadre and should have
exhausted all chances of appearing in the Subordinate
Accounts Service Exam nation or (by reason of being over 45
years of age were no longer eligible to appear at the
Subor di nate Accounts Service Exanmination. The appointnents
were tenporary and their continuance woul d depend upon the
sati sfactory performance of their duties assessed on the
basis of six nonthly reports. It was made

48

clear that they would not be eligible for pronotion  as
Assi stant Accounts officers. It seens that-a fair nunber of
such appointnments were made with effect fromJune 15, 1966
by the Accountant General, West Bengal by his letter No.
ADWN/ 37 dated June 9 1 966.

The appellants who had originally been appointed as
Upper Division Clerks in the office of the Accountant
General, West Bengal and at the relevant tine were permanent
Selection Gade Cerks on their reversion from tenporary
appoi ntnents as Cerks-in-charge in different sections of
the office of the Accountant Ceneral, Wst Bengal, filed a
wit petition challenging the appointnents under the schene
alleging that they were entitled to be considered for
appoi ntnent to those posts. They contended that in confining
the zone of eligibility to Upper Division clerks who had not
passed the Subordinate Accounts Service Exam nation action
the schene brought about an invidious discrimnation which
was violative of Arts.14 and 16 of the Constitution. D

By his judgment and order dated June 2, 1970 a | earned
Singl e Judge of the Calcutta Hgh Court allowed the wit
petition and guashed the schene. An appeal by the
Conptroller and Auditor General of India was allowed by a
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Di vision Bench of the H gh Court by its judgnent and order
dated July 6, 1978. It set aside the judgnent of the |earned
Si ngl e Judge and dism ssed the wit petition

Before us, |learned counsel for the appellant raises
substantially the same point which was pressed before the
High Court in the wit petition. The principle contention is
that the scheme violates Arts.14 and 16 of the Constitution
because in defining the conditions of eligibility there is
no reasonabl e basis for discrimnating between in those who
can no |onger appear at the Subordinate Accounts Service
Exam nati on and those who can still do so.

It is evident that the scheme was intended to provide a
separ ate avenue of pronotion for those Upper Division Cerks
who had put in 20 years of service or nore in their cadre
and who had exhausted all their chances of appearing at the
Subor di nate Accounts -~ Service Examination for pronotion to
supervi sory posts, ~ or who having crossed the age of 45
years, ~were no | onger eligible to appear at t hat
Exam nati on. These ~indicia distinguished that category of
Upper Division Cerks fromothers. The entire purpose of the
schene was to provide an avenue of pronotion for those Upper
Di vi sion O erks
49
who because they were no longer eligible to appear at the
Subordinate A  Accounts Service Exami nation would be
conpel l ed otherwise to stagnate in their existing cadre. An
i ncentive was thus provided to them There was the hope
that efficiency and industry in their present posts would he
rewarded pronotion 'If the schene had been thrown open to
Upper Division Cerks who still enjoyed the possibility of
recruitment to the Subordinate Accounts Service, the intent
underlying the schene would have been ~defeated. The
appel l ants, although senior in length of ~service to the
respondents pronoted under the scheme, were still eligible
to appear in the Subordinate Accounts Service Exam nation
and the opportunity of advancenent in their  regular
pronoti onal channel was still “available to them It may be
observed that pronoti on under the scheme was purely
temporary and further continuance on the pronotional post
depend upon the satisfactory performance of duties nonitored
every six nonths. They were barred from pronotion _as
Assi stant Accounts officers, and therefore after pronotion
to the supervisory posts of Accountants wunder the ~“schene
they were not entitled to further advancenment or pronotion
to any higher post. On the other hand, the appellants, in
the event of their success at the Subordinate -Accounts

Service Exam nati on, wer e entitled to substantive
appoi nt nent by promotion to supervi sory posts, and
thereafter eligible for further pronotion to still higher

posts. W are satisfied that in providing a separate channe
of pronmotion governed by its own conditions of eligibility
the i npugned schenme follows a clearly defined classification
having a reasonabl e nexus to t he obj ect of t he
classification. Those who fall outside the schenme cannot
conplain of discrimnation, for intelligible differentia
exi st between those included wthin the schene and those
outside it. The framing and inplenmentation such a schene
falls within the scope of adm nistrative policy, and having
regard to the object wunderlying the schene as well as
careful definition we see no basis for conplaint by the
appel | ants.

Qur attention was invited by |earned counsel for the
appel lants to State of Jamu and Kashmir v. Triloki Nath
Khosa and ors.(l) but [|earned counsel has been wunable to
show how that case is relevant on the facts of the instant
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case.

The appeal fails and is dismssed but, in the
circunstances, there is no order as to costs.
H S K Appeal dism ssed.

(1) [1974] 1 S.B.R 771
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