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ACT:

I ndian Penal Code, 1860 (Act 45 of ' 1860), ss. 415,
419- - Cheati ng-Public Service Conmi ssi on, fal se
representations to-1f deception of Governnent.

HEADNOTE:
The appellant applied for a post advertised by the Madras
Public Service Comm ssion, nmaking certain representations in

his application which were found to be  false. He was
convi cted under s. 419 Indi an Penal Code for having ' cheated
the conmi ssion. This conviction was confirmed by the

Sessi ons Judge and the revision was dism ssed by the High
Court.

Hel d: (i) Cheating can be commtted in either of the two
ways described in s. 415 Indian Penal Code. 'Deceiving a
person’ is common in both the ways of cheati ng:

(ii) The appellant’s misrepresentation to the Service Com
m ssion continued and persisted till the final stage of ~the
Government itself was deceived by the m srepresentation made
in the application presented to the Service Comi ssion

The Service Commission is a statutory ~adviser to the
CGovernment in the nmatter of appointment to the ~Service.
Deception of such an adviser is deception of the ~Governmnent
which is expected to pay heed to its advice and. act
accordi ngly.

State of U P. v. Manbodhan Lal Srivastava [1958] S.C R’ 533,
The Crown v. Gunput, 1868 Punj. Rec. Cl. Case No. 6, P
E. Billinghurst v. H P. Blackburn, 27 CWN. 821, | Lega
Renmenbrancer v. Manmat ha Bhusan Chatterjee, & Legal 'Remem
brancer v. Hridoy Narian I.L.R 51 Cal. 250, Enperor  v.
Fazal Din (1906) 4 Cr. L.J. 355, Queen Enpress v. Appasam,
|.L.R Mad. 151. Ashwani Kumar Gupta v. Enpreror. l.L..R
1937 (1) Cal. 71 and In re: Hanpshire Land Conpany, [1896]
(2) Ch. 743. referred to.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 134 of
1962. Appeal by special |eave fromthe judgnent and order

dated July 17, 1962 of the Andhra Pradesh Hi gh Court in
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Crimnal Revision Case No. 298 of 1961
A S. R Chari, G D Cupta, S. Balakrishnan, R K Grg,
S. C. Agarwala, D. P. Singh and M K. Ranmamurthi, for the
appel | ant .
S. G Patwardhan and B. R G K Achar, for the respon-
dent .
March 23, 1964. The Judgnment of the Court was delivered by
J. RAGHUBAR DAYAL, J.-The facts leading to this appeal, by
speci al | eave, are these:
The Madras Public Service Conmission, hereinafter referred
to as the Service Conmm ssion, by its notification published
411
in the Fort St. George Gazette dated August 3, 1948, invited
applications for appointnent of Assistant Surgeons in the
Madras Medical Service (Men's Section), from persons who had
rendered tenporary service as Assistant Surgeons in that
Service at any tinme between Septenmber 3, 1939 and Decenber
31, 1947 and from persons who had rendered War Service and
possessed t he qualifications nmentioned in paragraph 3 of the
notification. Paragraph 3 of the notification, inter alia,
reads:
"Applicants nust satisfy the Comm ssion--
(a) that they are registered practitioners
within the neaning of the WMdras Medica
Regi stration Act, 1914;
(b) that they possess the L.MS. degree or
the MB., B.S., degree of -a University in the
Proviince or an equivalent qualification."
The appellant, who was at thetime serving as a Gvi
Assi stant Surgeon in the Madras Medical Service on a tenpo-
rary basis, applied for the permanent appointnment. to the
posts -notified by the Public Service Comrssion. In this
application 'he nade the followi ng representations, which
have been found ;to be false, by the Courts bel ow
(i) that his name was Kaza Krishnanurt hy;
(ii) that his place of birth was Bezwada, Krishna district;
(iii) that his father was K. R Rao of Bezwada; and
(iv) that he held the degree of MB.B.S., Il Oass, fromthe
Andhra Medi cal Col |l ege, Vizagapatam Andhra University.
On these facts, the appellant was convicted of the of fence
under s. 419 |I.P.C. for having cheated the WMadras Public
Servi ce Comm ssion by personating as Kaza Krishnanmurthy  and
m srepresenting that he had the necessary qualifications for
the post advertised inasmuch as he held the degree  of
MB.B.S., and that this deception of the Service  Conmission
was |likely to have caused damage to its reputation
It may now be nmentioned that the appellant was also tried
for offences under s. 420 and s. 465 |.P.C. in_ connection
with certain acts committed by himin June and Cctober
1944. The trial Court acquitted himof the offence under s.
465, but convicted himof the other offence. He was,
however, acquitted on appeal, by the Sessions Judge, of the
of fence under s. 420 |.P.C
The appel l ant’ s conviction under s. 419 |.P.C. was confirmed
by the Sessions Judge and the revision against that
412
order was dismissed by the High Court. it is against this
order of the High Court that the appellant has preferred
this appeal after obtaining special |eave.
It has been contended for the appellant that on the facts,
established in the case, no offence under s. 419 I.P.C. is
nade out against him as the appellant’s efficiency as a
surgeon is not in dispute, he having secured good reports
from his superiors during the period of his service and as
therefore there could be no question of the Service
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Conmi ssion suffering danage in its reputation
On the contrary, it is urged for the State that the offence
of cheating is nade out agai nst the appellant as he deceived
the Service Comm ssion and that such deception was likely to
damage its reputation as he deceived the Service Comm ssion
and obtained fromit ’'property’ viz., the admssion card
entitling himto sit at the Conpetitive Exami nation for the
appoi ntnent of candidates for these posts, and as the
appel l ant al so deceived the Governnent of the State by his
fal se representations, and dishonestly induced it to appoint
him in service and pay himsalary during the period of his
servi ce.
Section 415 |.P.C., defines ’'cheating” and
reads:
"Whoever, by decei vi ng any per son
fraudulently ordi shonestly induces the person
so deceived to deliver any property to any
person, ~ or to consent that any person shal
retain any property, or intentionally induces
the person so deceived to do or omt to do
anything which he would not do or onit if he
were not ~so deceived, and which act or
omi ssion causes or is likely to cause danmage
or harm to that person in body, m nd
reputation or property, is said to 'cheat’.
Expl anati on-A di shonest conceal nrent of facts
is a deception withinthe meaning of this
section".
Cheating can be conmitted in either of the two ways des-
cribed ins. 415 1.P.C. 'Deceiving a person” is .common in
both, the ways of cheating.” A person deceived nmay be
fraudul ently or dishonestly induced to deliver any  property
or to consent to the retention of —~any -property . by any
per son. The person deceived nay also be intentionally
induced to do or to omit to do anything which he would not
have done if not deceived and whi ch-act of his caused or was
likely to cause danage or harmin body, mnd, reputation or
property.
The Courts below, as already stated, found that the ‘appel-
ant cheated the Service Commi ssion by deceiving that he
held the degree of MB.B.S. and by intentionally inducing
t he:
413
Conmi ssion to recomrend his appointnent to the post of Cvi
Assistant Surgeon, 11 dass, and that this act of the
Service Comm ssion was likely to danage its reputation as
the appellant did not really possess the degree of MB.,B.S.
Assuming, w thout deciding, that such a deception of the
Servi ce Comm ssion and its reconmendation could, in certain
circunst ances, cause danmge to its reputation, we are of
opinion that in the circunstances of this case there was no
i kelihood of the causing of such danage to its reputation
There is nothing on the record to show that the Service
Conmi ssion could have ordinarily detected the deception  or
that the appointnent of the applicant to the post in the
Medi cal Service was the appointnment of a person who proved
to be inefficient. On the contrary, the evidence on the
record shows that for about 10 years between his appoi nt ment
and the institution of this case, he served efficiently and
obt ai ned good reports fromthe Departnental Superiors. Hi s
i ncompet ency for the post was due to his having not obtained
the mninmum acadenmic qualifications prescribed for the
candi dates for these posts. W are therefore of opinion
that the appellant has not conmmitted the offence of
"cheating’” as defined in the latter part of s. 415 1|.P.C
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even though he had deceived the Service Conm ssion by re-
presenting hinself to be a duly qualified candidate, and
thus induced it to select himfor the post.
It was argued for the State that the Public Service
Conmi ssion held a conpetitive examnation and must have
therefore issued an admission card to the appel | ant
entitling him to sit at that conpetitive examination and
that therefore the appellant having i nduced by deception the
Service Conmission to deliver to him the adnmission card
which is '"property’, committed the of fence of 'cheating’ as
defined in the first part of s. 415 1. P.C. There is no force
in this contention for the sinple reason that there is
nothing on the record to indicate that an adm ssion card was
issued entitling the appellant to sit at the conpetitive
exam nati on. In fact, no exam nation as such took place,
and the contention for the respondent appears to have been
made under a misapprehension arising out of the letter of
the Secretary of the Service Comm ssion to the Surgeon-
General with the Government of Madras stating that he was
encl osi ng the list containing the nanes and ot her
particulars of 45 candi dates who were successful at the
conpetitive examnation held by the Conmission for the
direct recruitnent of Cvil Assistant Surgeons, dass |
(Men) in the Madras Medical Service. 1t is however clear
fromthe record that the candidates were sinply interviewed
by the Conmi ssion. /There is nothing on the record to show
that any witten exanination to which adm ssion was by
adnmi ssion cards, took place. The judgnent of the Magistrate
st at es:
414

"The accused was interviewed by the Service

Comm ssion as seen from Exhi bit P-70, " extract

of Service Conmi ssion particul ars".
The same statenment is made in the judgnment of the Sessions
Judge who sai d:

"The accused sent an application Ex. P-72.....

showi ng that he (passed MB.,B.S. degree

exam nati on, and on receiving it and
i nterview ng hi m t he Publ i c Servi ce
Commi ssion selected himas Gvil Assistant
Surgeon, Cass 1".

The High Court states the same in its judgrment. It said:

"I'n 1948 he sent an application to the ~Madras
public Service Conmi ssion for selection as

class 11 Civil Assistant Surgeon and was
sel ected as such follow ng an interview by the
sai d body".

In these circunstances, we cannot hold nerely on the basis
of suggestions, that any conpetitive witten exam nation was
hel d and that any admi ssion card was issued to the appellant
entitling himto sit at the exam nation and, consequently,
cannot hold that the offence of cheating by dishonestly
i nduci ng the Service Conmission to deliver himproperty was
committed by the appell ant.

The only other question to determine now is whether the
appel | ant decei ved the Governnent of Madras and dishonestly
i nduced it to deliver sonmething in the formof salary to the
appellant. It is urged that the appointnment to the post |ay
with the Government and not with the Service Conmm ssion and
that ’'the Governnment would not have appointed him to the
post in the Medical Service if it had not believed that the
appel | ant possessed the necessary qualifications which, in
his case, would be a degree of MB., B.S., and that such a
belief was entertained by the Government on account of the
deception practised by the appellant in nmisrepresenting in
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his application that he held such a degree. On the other
hand, it is contended for the appellant that the delivery of
"property’ is to be by the person deceived, in view of the
| anguage of s. 415 |.P.C., and that the person deceived, if
any, was the Service Conmi ssion and not the Government, the
application containing the msrepresentation having been
made to the Service Commission and not to the Governnent.

We accept the contention for the respondent. The ap-
poi ntments to the Medical Services are nade by Governnent.
The Service Comm ssion sinply selected the candidates and

recomends their names to Government for appointnent. Thi s
is clear fromletter Exhibit P. 47 fromthe Secretary to the
Service Conmi ssi on to  the Surgeon-General with the

CGovernment of Madras. The letter refers to the enclosing
415

of a list containing the nanes and other particulars of the
candi dates who were successful at the exanmination, their

nanes being arranged in order of nerit. It refers to the
relaxing 'of ~a certain rule.in view of the paucity of
candi dates —and states that they nmay be appointed, if

necessary, pending recei pt of the certificate of physica
fitness and a further communication fromthe commi ssion
This is also clear fromthe provisions of the Government of
India Act, 1935. Section 241 provided that appointnments in
connection wth the affairs of a Province will be nmde by
the CGovernor of the Province. Sub-s. (1) of s. 266 makes it
a duty of the Provincial Public Service  Commission to
conduct exam nations for appointnents to the Services of a
Provi nce. Clause (a) of sub-s. (3) provides that the
Provincial Public Service Comm ssion shall be consulted on
all matters relating to nmethods of recruitment. to civi
services and for civil posts and cl. (b) provides that it
shall be <consulted on the principles to be followed in
maki ng appointnments to civil services and posts and on the
suitability of candi dates for such appoi ntnents. The Public
Service Commission is constituted in pursuance of the
provisions of s. 264. It isthus a statutory body and
i ndependent of the Governnent. - This aspect of ‘a Public
Service Commission was enphasizedin State of U'P. .
Manbodhan Lal Srivastava(l) when consi deri ng t he
corresponding provisions of art. 320 of the Constitution.
This Court said:
"Once, relevant regul ati ons have been  nade,
they are neant to be followed in letter and in
spirit and it goes wthout saying t hat
consul tation with the Conmission on al
di sci plinary matters affecting a public
servant has been specifically provided for in
order, first, to give an assurance to the
Services that a wholly independent body, not
directly concerned with the making of orders
adversely affecting public servants, has
considered the action proposed to be ‘taken
against a particular public servant, with _an
open mnd; and, secondly, to afford t he
CGovernment unbi assed advice and opinion on
matters vitally affecting the norale of public
services".
It is in view of these provisions that the Public Service
Conmission invites applications for appointment to the
various posts under the Governnent and subsequently nakes a
sel ection out of the candidates for appointnent to those
posts. The selection my be after holding a witten
exam nation Dr after interview ng candidates or after doing
bot h. Nanes oil the candi dates selected are arranged in
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order of nerit and forwarded to the Governnent. The
Covernment is expected, as a rule
(1) [1958] S.C.R 533.. 543.

116
to make appointnents to the posts fromout of the list, in
the sane order. It has, however, discretion not to appoint

any part of the persons so selected and securing a place in
the order of nmerit which would have ordinarily led to his
appoi nt nent .
Any representation nmade in an application for appointnents
is really a representation made to the Government, the
appointing authority, and not only to the Public Service
Conmission to which the application is presented and which
has to deal with that application in the first instance. up
to the stage ,of selection. The object of the applicant was
to secure an appointment and not nmerely to deceive the
Public Service Conm ssion and sit at the examination or to
appear ~at the interview. The deception was practised for
that purpose and therefore there seens to be no good reason
for holding that the deception came to an end once the
Servi ce Conmission was deceived and had taken action on it
as a result of the deception. ~ A false representation in an
application to the Service Conmm ssion continues and persists
to be sotill the application is considered by the fina
authority responsible for making the appointments and nust
therefore be deened to be nade to that final authority as
wel | . In the instant case, when the recomrendation of the
Servi ce Commi ssion' was sent to the Gover nnent , t he
qual i fications of the recommended candi dates, including the
fact that the appellant had passed the MB.,B.S. exam nation
were nentioned. The Governnent therefore believed that the
appel | ant possessed the degree of MB.,B.S., that —as the
Servi ce Conmi ssion had scrutinized the application.in that
regard and had satisfied itself that the appellant possessed
that degree. The consequence of that is that the Governnent
were led to believe that fact, which thus became a false
representation.
W are therefore of opinion that the appellant’s msre-
presentation to the Service Comm ssion continued and
persisted till the final stage of the Governnent passing an
order of appointnment and that therefore the ~CGovernment
itself was deceived by the m srepresentation he had nade in
his application presented to the Service Comi ssion
The fact that the Service Commssion is an independent
statutory authority has no relevant bearing on this
guestion. It is a statutory body as it is constituted under
he provisions O -a statutes. It is independent of the
CGovernment in the sense that in its selection of candidates
or in its tendering advice to the Governnent it does not
take any hint or instructions or due from the GCovernnent.
It brings to bear its own independent nmind to judge the
conparative nmerits of the candidates and their suitability
to the posts they apply for. Its function is to advise the
CGovernment on the suitability of the candidates. It is
therefore a statutory adviser to Governnent in the matter of
appointnent to the Services. Deception of such an adviser
is

417
deception of the Governnent which is expected to pay heed to
its advice and act accordingly.
There have been cases in which servants or agents of an
authority have been deceived while the loss has been
suffered by the authority concerned. In such cases, the
person deceiving the servants or agents has been held to
have deceived the authority concerned, though no direct
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guestion was raised about the deception being made not to
the authority but to is servant. The principle of the
cases, to our mind, fully applies to the case of candidates
decei vi ng the Public Service Conmission and t her eby
deceiving the Government in believing that they satisfied
the wvarious conditions prescribed for candi dates for those
appoi ntnents. W may refer to sone such cases.

In the Crown v. Qunput(1l) the accused who had produced a
railway pass with an altered nunber before the ticket
collector when traveling by a train, was held to have
thereby dishonestly induced the railway conpany to do or
omt to do what they otherwi se would not have done or
omtted by the production of the altered pass. The
deception of the ticket collector was considered to be
deception of the railway conpany.

In P. E. Billinghurst v. H P. Blackburn(2) certain bills
were presented by a company for-paynent. They were checked
by Governnent officials who were deceived by certain repre-
sentations made by subordinate officials through whom the
bills had passed, and consequently paynents were nade in
sati sfaction —of the demands under the bills. The persons
concerned in causing the deception were convicted of
cheating the CGovernnent.

In Legal Renenbrancer v. Manmat ha Bhusan Chatterjee and
Legal Renenbrancer v. Hridoy Narain(3) it was held that if
the evidence showed that responsible officers of the East
I ndi an Rai |l way Conpany and its Asansol O fice were deceived
and induced either to allot wagons to a certain colliery
whi ch woul d not otherw se have been allotted or to make out
wagon chalans for the colliery which would  not  otherw se
have been nade, it was sufficient to support the allegations
in the charges that the railway conpany was, by reason of
decei pt, induced to act in a certain way. ~The deception of
the responsible officers was thus taken to be the deception
of the railway conmpany, the possible damage to whose
reputati on was renote.

In Enperor v. Fazal Din(4) it was held that the deception
practised was likely to cause damage or harmto the person
on

(1) 1868 Punj. Rec. Col. Case No. 6. (2) 27 CCWN. 821
(3)I.L.R 51 Cal. 250 (4)1906 4 Crl. L.J. 355.

L/P(D)I SCl - 14

418

whom it was practised or to the railway authorities whose
agent he was in the matter of appointnents.

In Queen-Enpress v. Appasaim (1) the act of the accused in
obt ai ni ng, by personation, a hall ticket from the
Superintendent at a University Exam nation and (in signing
the nanme of another person on the exam nation papers was
held to indicate an intention on his part to lead the
University authorities to believe that the exam nation
papers were answered by the other person. This againis on
the principle that the deception of the Superintendent who
was working for the University was a deception of the
University itself.

Simlarly, in Ashwi ni Kunmar Gupta V. Enper or ( 2)
the accused personated another person at a University
exam nation cheating the Registrar. It was held that this

not only damaged the reputation of the Registrar, but also
that of the University. Reference may al so be made to the
case reported as In re: Hanpshire Land Conpany(3) in which a
Society had | ent nobney to a conpany on the borrowi ng of the
directors of that conpany who were not conpetent to borrow,
the resolution conferring on themthe power of borrow ng
being invalid for certain reasons. It was held that the
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Society had a right to assune, in a case like that, that al
the essentials of internal managenent had been carried out
by the borrowi ng conpany. On the sanme principle it can be
said that the Government of the State had a right to assune
that the Service Conmi ssion had verified that the candi dates
selected by it for appointnent by the CGovernment possessed
the necessary qualifications and in that viewthe scrutiny
by the Service Commi ssion can be said to be on behal f of the
Gover nrent .

The CGovernnent appointed the appellant to a post in its
Medi cal Service on being induced by deception that he was

fully qualified for the appointment. |In consequence of the
appoi ntnent, Governnent had to pay him the salaries which
fell due. It is clear therefore that the appellant, by

decei ving the Governnent, dishonestly induced it to deliver
property to himand thus comritted the of fence of cheating
under s. 415 |.P.C- as he pretended to be Kaza Krishnanurthy
which he was not. The offence really commtted by him was
"cheating’” by personation, punishable under s. 419 |[|.P.C
The conviction of the appellant  for this offence is
therefore correct. W accordingly disniss his appeal and
order that he will surrender to his bail and serve out the
sent ence.

Appeal dism ssed.

(1) I.L.R 12 Mad.  151. (2) I.L.R 1937 (1) Cal. 71

(3) 1896 (2) Ch. 743.

419




