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BENCH
K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
PATTANAI K, J .

Leave granted.

The short question that arises in this appeal is
whet her the Tribunal to was justified in~ directing the
appellant to fix up the pay of respondents inthe cadre of
Head Clerk by notionally holding that they are also eligible
to receive the special pay of Rs. 35/- ~pre nonth . in the
| ower post even though factually the respondents were not
getting the said special pay.

The short facts |eading to the filing of the
application before the Tribunal by the respondents are that
they were working they were pronoted to the post of Head
Clerks. Under the orders of the conmpetent authority 10% of
the posts of Senior Clerks were identified to be the posts
i nvol vi ng arduous nature of work and those of the-incunbents
who were being posted to those identified posts were getting
special pay of Rs. 35/- pre nonth. This was the state of
affairs prior to 1.1.1986. Usually on the basis of seniority
amongst the Senior Cerks, postings were being nade to the
identified posts carrying a special pay of Rs. 35/- per
nmonth. On account of restructuring of the cadre a |arge
nunber of vacancies occurred in the category of Head d erk
The respondents who were not working against the identified
posts of Senior Clerks were pronpoted as Head Clerks w.e.f.
1.1.1984 the date from which there had been upgradation to
the posts of Head C erks and necessarily while fixing of the
pay the category of Head Cerks, the pay which they were
drawi ng as Senior Clerks was taken into account. While the
respondents were thus pronoted to the post of Head Cderk
their juniors who were posted against the identified posts
of Senior Cerks used to get Rs. 35/- as special pay unti
they were pronmpted as Head Cerks. So far as those persons
are concerned on being promted as Head C erks, the specia
pay which they are drawing in the category of Senior Cerks
was they into account in fixing their pay in the pronoted
category of Head Clerks. Consequentially even though the
respondents were pronoted to the post of Head derks
earlier, they were found to be getting less pay their
juniors who were pronoted as Head Cerks |later and who had
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been posed against the indentified posts of Senior derks
prior to their pronotion. Some of these persons sinmilarly
situated as the respondents who were pronoted as Head C erks
bef ore, have not been posted agai nst any identified post of
Senior Clerk and therefore were not getting the special pay
of Rs. 35/- per nonth, approached the Tribunal by filing QA
No. 162 of 1990 claimng that their pay should be refixed in
the cadre of Head Cerks on the notional basis that they
were drawing Rs. 35/- per nonth as special pay in the cadre
of Senior Cderk. The Tribunal, however, did not grant the
relief as claimed but taking into account the fact that when
persons junior to the applicants in the category of Senior
Clerks on being pronoted were getting a higher salary than
those who had been pronoted earlier, on equi t abl e
consi deration the salary of the earlier pronoted Head C erks
shoul d be stepped up  so that they would not get |ess than
what their juniors are getting. This judgnent of the
Tribunal in QA No. 192/90 has becone final as the specia

| eave petition against the sane stood disnm ssed. Wen the
respondentsin the present -appeal mnmade a sinmlar claim
before the Tribunal, the ~Tribunal following its earlier
decision dated 4.3.1993 in QA No. 192/90 directed that the
salary of the respondents should be stepped up, so that,

they would not get less than their juniors in the category
of Senior Cerks are getting on being pronpted to the cadre
of Head Cderk Challenging the aforesaid direction of the
Tri bunal the present appeal has been preferred.

The | earned counsel for the appellant contends that the
special pay of Rs.  35/- per nonth being attached to the
specified post in the cadre of = Senior derk only those of
the Senior Oerks would get the same who were posted agai nst
those specified posts. That being the position and the
respondents having not been posted on thous posts question
of Rs. 35/- per nonth on account of the fact that they had
been not posted against the _identified posts of Senior
Clerks carrying Rs. 35/- as special pay wuld not be
entitled to get there pay fixed in the cadre of Head d erks
by following the principle of stepping up when their juniors
who had been getting the special pay of Rs. 35/- per nonth
as Senior Clerks on being posted against the identified
posts on pronotion gets a higher anbunt as Head O erks and
the principle of stepping up will not be —applicable of
stepping up will not be applicable. According to the learned
counsel the Tribunal commtted serious error in-directing
the stepping up of the salary of the respondents in the pay
scal e neant Head Cerks solely on the ground their juninors
are getting a higher salary.

The question for consideration, therefore, would be:
(1) whether the respondents who had not been posted agai nst
the identified posts carrying a special pay of Rs. 35/- per
nonth can even claimfixation of their pay with Rs. -35/- per
nmonth in the cadre of Senior Cerks even on notional basis.
(2) Whether the respondents can claim for stepping. up of
their pay in the promted cadre of Head C erks when their
juniors who were later pronoted were fixed up at a higher
slab in the cadre of Head Cerks taking into account the
special pay which they are drawing in the | ower category of
Seni or C erks.

So far as the first question is concerned, it is to be
seen that a special pay of Rs. 35/- per nonth is attached to
certain identified posts in the category of Senior Cerks
and, therefore, only those who woul d be posted agai nst those
identified posts can claim the said special pay. The
respondents who had already been promoted to the higher
category of Head Clerks cannot claimthat special pay even
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on notional basis nmerely because their juniors in the cadre
of Senior Clerks were given that special pay. It 1is an
additional pay attached to the post and any incunbent who
occupi es the post can only claimthe same. The claimof the
respondents on this score, therefore, is not sustainable in
aw and the Tribunal has rightly rejected the said claim of
the respondents.

So far as the second question is concerned, it depends
upon the applicability of the principle of stepping up
Admittedly, the respondents had been pronoted earlier
juniors who were continuing as Senior Cerks against the
identified posts carrying special pay of Rs. 35/- per nonth
on being pronpted to the post of Head Clerks later than the
respondents got their pay fixed at a higher |level than the
respondents. Under the provisions of Fundanental Rules to
renove the ananoly of a ~CGovernnent servant pronoted or
appointed to a higher post earlier drawing a | ower rate of
pay in that post then another Government servant junior to
him in the | owner grade and pronoted or appoi nt ed
subsequently to the higher post, the principle of steeping
up of the pay is applied. In such  cases the pay of the
senior officer in the higher post is required to be stepped
up to a figure equal to the pay as fixed the junior officer
in that higher post. The stepping up is required to be done
with effect fromthe date of pronotion or appointnent of the
junior officer. On refixation of the pay of the senior
officer would be drawn on conpletion of  the requisite
qual i fying service with effect from the date of the
refixation of pay. This principle becomes applicble when the
junior officer and the senior officer belong to the same
category and the post from which they have been pronoted and
the pronoted cadre the junior officer  on being pronoted
later than the senior officer gets a higher pay. This being
the principle of stepping up contained  in the Fundarental
Rules and adnittedly the respondents being seniors to
several other Senior Cerks and the respondents having been
pronoted earlier than many of ( their juniors who were
pronoted later to the post of Head O erks, the principle of
stepping up should be nade applicable to the respondents
with effect fromthe data their juniors in-the erstwhile
cadre of Senior Clerks get promoted to the cadre of Head
Clerks and their pay was fixed at a higher slab that of the
respondent. The stepping up should be done in such a way
that the ananoly of juniors getting higher salary thenthe
seniors in the pronoted category of Head Cerk would be
renoved and the pay of the seniors like the respondents
woul d be stepped up to a figure equal to the pay as fixed
for their junior officer in the higher post of Head Cerk
In fact the Tribunal by the inpugned order has directed to
apply to apply the principle of stepping up and we see no
infirmty with the same direction subject to the aforesaid
clarifications. This principle of stepping up which we have
uphel d would prevent violation of equal pay for equal work
but grant of consequential benefit of the difference of
salary would not be correct for the reason that the
respondents had not worked in the post to which 35% specia
pay was attached in the lower <cader. But by reason of
promoti on the pronotee-juniors who worked on the said posts,
in fact, performed the hard duties and earned special pay.
Directions to pay arrears world be del et eri ous to
inculcation of efficiency in service. Al persons who were
i ndol ent to share higher responsibilities in | ower posts, on
promotion would get accelerated arrears that would be
del eterious to efficiency of service. Therefore, though
direction to step up the pay on notional basis is consistent
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with Article 39(d) of the Constitution, it would be
applicable only perspectively fromthe data of the pronotion
and the fixation of the scale stepping up of scale of pay
woul d be perspective to calculate future increnments on the
scale of pay in pronotional post only perspectively. The
appeal is dismssed but in the circunstances there would not
no order as to costs.




