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ACT:

I ndian | ndependence Act (10 & 11 Geo Vic. 30), 18(3) and
I ncome Tax Act (11 of 1922), s. 18A(1)-Advance tax-Adjusted
by Paki stan Governnment-1f could al so be adjusted by Indian
Gover nent .

HEADNOTE:

Bet ween June 1946 and March 1947 the assessee-conpany, which
then had its head office at Lahore, paid advance tax to the
I ncome-tax O ficer, Lahore, under s. 18-A of the Indian
I ncome-tax Act, 1922. For the assessnent year 1947-48, the
assessment was conpl eted by the Pakistan Inconme-tax O ficer
on 28th January 1948 after adjusting the advance incone-tax
pai d. The I ncome-tax O ficer, New Del hi, assessed the tax
for the same year 1947-48 in 1952.  The assessee contended
that credit should be given to himof the advance tax paid
by him in Lahore wunder s. 18-A(11). The claim was
di sal l owed by the Appellate Assistant Conm ssioner but the
Appel l ate Tribunal and the High Court on a reference,held in
favour of the assessee.

In appeal to this Court,

HELD : The effect of s. 18(3) of the Indian Independence Act
was to change the incidents of the advance tax paid.
Previously it was to be adjusted towards a single regular
assessment to be nmade by British India. After the
| ndependence Act, the advance tax was |liable to be -adjusted
against two regular assessnents, one by India and one by
Paki st an. In Pakistan, wunder s. 18A(11), the Pakistan
CGovernment was entitled to adjust the advance tax paid by
the assessee against its demand. Simlary, the Governnent
of India was entitled to adjust the anbunt against its
demand. It,follows that if the assessee had been given
credit for’' the advance tax, by the Pakistan Governnent, he
cannot claim that credit should be given to him by the
Indian income-tax authorities. [174 B-D| Dwarka Das V.
I ncome-tax O ficer, Kanpur, 29 I.T.R 60 referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 106 of 1965.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

Appeal by special |eave fromthe judgnent and order, dated
Novermber 13, 1962 of the Punjab High Court (Circuit Bench)
at Delhi in Inconme-tax Reference Case No. 3 of 1959.

A V. Viswanat ha Sastri, Gopal Singh and R N Sacht hey,
for the appel | ant .

B. L. Khanna and K. K. fain, for the respondent.
The Judgrment of the Court was delivered by
Sikri, J. This appeal by special |leave is directed against

the judgnent of the Hi gh Court of Punjab at Chandigarh in a

reference mamde to it under s. 66(1) of the Income Tax Act,

1922,

171

hereinafter referred to as the Act. The questions which

were referred were :
(1) Whether the assesses was entitled to
have an adjustnment of the advance tax paid by
it under Section 18-A of the Indian Income-tax
Act in Lahore for the assessment year 1947-48
against the demand of tax raised by the
I ncome-tax O ficer 3rd Additional Business
Crcle, New Delhi for the assessnent year
1947-48 ?
(2) Wet her the order of the Tri buna
directing a refund to the assessee out of the
advance tax paid by himin Lahore is |egal and
valid ?
As the High Court rightly observed, the answer
to the second question-depends on the answer
to the first question, and it is the first
guestion al one which requires consideration
The rel evant facts are stated in paras 2 and 3
of the Statement of the Case, as follows :
"2. The statenent of case relates to the
assessment year 1947-48, the accounting period
bei ng the cal endar year endi ng 31st Decenber,

1946.
3. The assessee i's a public Iimted caonpany
deal i ng in the manufacture and ‘sale of

stationery goods. Before the partition of the
Country the conpany’s registered office as
well as the head office was at Lahore. The
assessnment for the year 1947-48 was conpleted
by the Pakistan Incone-tax O ficer on the 28th
January, 1948 conpl etely i ghoring t he
agreenment of the Avoi dance of Double Taxation
of I ncone between the Pakistan and the |Indian
CGover nment s. The assessnent for - the year
1947-48 was also made by the I ncome-t ax
Oficer 3rd Additional Business Grcle,  New
Del hi on a figure of Rs. 38,916. It i's common
ground that the assessee had pai d advance tax
under Section 18-A of the Indian |Incone Tax
Act to the tune of Rs. 36,783/6/- between
June. 1946 and March, 1947. This tax was paid
under the Indian Income-tax Act to the Incone-
tax Officer, Lahore."

The Income-tax O ficer 111, Additional Business Circle, New

Del hi, by his order, dated March. 1952, determined the tota

income of the respondent, Ms. Bharat Carbon & Ribon

Manuf ac-

172

turing Co., hereinafter to as the assessee at Rs. 38,916

and directed that denmand notice and chalan be issued.

Before the Appellate Assistant Conmi ssioner one of the

points taken up by the assessee was that credit should be
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given to himof the-advance tax paid by himin Lahore, under
s. 18A(11) which reads as foll ows
"Any sum other than a penalty or interest paid
by or recovered froman assessee in pursuance
of the provisions of this section shall be
treated as a paynent of tax in respect of the
income of the period which would be the
previous year for an assessnent for t he
financial year next following the year in
which it was payable, and credit therefore
shall be given to the assessee in the regular
assessnent . "
The Appel'l ate Assi st ant Conmi ssi oner
di sal l owed the claim He observed
“I',  however, find that the anount under
Section 18-A was paid by the assessee to
I ncome-tax O ficer, Lahore. The same I|ncome-
tax O ficer made an assessnent for this very
year ~on 28th January, 1948 on a total incone
of Rs. 1,22,014 for Income tax and Rs. 52,780
for capital gains. He worked out the tota
tax payable by the assessee at Rs. 76,472/6.
As a result of this assessment, even after
setting off the tax paid under Section 18-A of
Rs. /47,513 an anount of Rs. 20,000 was stil
due from this assessee. The anount under
Section 18-A has, therefore, been adjusted by
the Paki stan authorities towards the. paynent
of tax and the assessee cannot take credit for
this amount again. ~ Under these circunstances,
it nust be held that there was no bal ance of
tax paid wunder Section 18-A left to be
adjusted by the Inconme-tax Oficer for the
I ndi an assessnent. "
The assessee filed an appeal before t he
Appel l ate Tribunal. The Tribunal allowed the
claim on the ground that the | anguage of s.
18A (11) was nandatory, and it was the duty of
the I ncone. tax authorities to give credit for
the anmpbunt paid by the assesses as advance tax
in the regular assessment made -under the
I ndi an I ncone Tax Act. It observed
"What the Incone tax authorities woulddo or
may have done to the advance tax paid to the
| ncome-t ax Oficer, Lahore, i s entirely
i material."
173
At the instance of the Conm ssioner of Income Tax a refer-
ence was made to the High Court. The Hi gh Court held  that
if the direction contained in s. 18A(11) had to be  obeyed,
credit had necessarily to be given to the assessee  at the
time of regular assessnment. In reply to the argunment of the
| earned counsel for the Conmm ssioner of Income Tax that no
adj ust ment was possi bl e because the Paki stan authorities had
al ready rai sed a demand agai nst the assessee on January 28,
1948, and in part satisfaction of that denmand wi ped out the
amount standing to the credit of the assessee, the High
Court observed
"It is, however, obvious that what may have
been done by the Pakistan authorities in
January, 1948, cannot be called a proceeding
under the Indian I ncome Tax Act and the fact
that the noney paid by the assessee under the
I ndi an | ncone Tax Act may have been seized by
the Pakistan authorities or disposed of in
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sonme other manner, can in no way affect the

right of the assessee under the |ndian |Incomne-

tax Act."
In the result, the H gh Court answered both the questions in
the affirmative.
M. A V. Viswanatha Sastri, the |earned counsel for the
appel | ant, contends before us that by virtue of s. 18(3) of
the Indian Independence Act, the Incone Tax Act as it
exi st ed before the comng into force of the I ndi an
| ndependence Act, applied both to the Domi nion of Pakistan
and the Dominion of 1India, and the result of this
si mul t aneous application to both the Dom nions was that the
advance tax paid by the assessee was |iable to be adjusted
agai nst the assessnments made both in Pakistan and in India,
and Paki stan having nade the adjustnent, there was no noney
left to be adjusted agai nst the assessnent in India.
The Ilearned counsel for the respondent relies on the
reasoning of the Hi gh Court and on Dwarka Dass v. |ncone-tax
Oficer, /Kanpur(1l) and says that it was the obligation of
t he Government ~of India under s. 9 of t he I ndi an
| ndependence (Rights, Property and Liabilities) Oder, 1947,
either to refund the nobney paid as advance tax or to give
credit in the assessnent in|India.
Section 18(3) of the I'ndian |Independence Act reads as
foll ows :

"Save ‘as otherwi se expressly provided in this

Act, the law of British India and of the

several parts thereof

(1) 29 1. T.R 60.

174
exi sting imrediately before the appointed day
shall, so far as applicable and with the

necessary adaptations, continue as the |aw of
each of the new Dominions and the | severa
parts thereof until other provision is nade by
laws of the Legislature of the Domnion in
qguestion or by any other Legislature or other
aut hority having power in that behal f."
in our opinion the effect of s. 18 (3) of the /Indian
| ndependence Act was to change the incidents of the advance
tax paid. Previously the advance tax was to be adjusted
towards a single regular assessment to be made by British
I ndi a. After the Indian | ndependence Act the advance tax
was |iable to be adjusted against two regular assessnents,
one by India and one by Pakistan. |In Pakistan,” under s.
18A(11), the Pakistan CGovernnent was entitled to adjust the
advance tax paid by the assessee against its demand.
Simlarly, the Governnent of India was entitled to adjust
the anmpbunt against its demand. It follows that if  the
assessee has been given credit for the advance tax by the
Paki stan CGovernnent, he cannot claimthat credit should be
given to himby the Indian Income Tax authorities. The
ef fect of the Indian | ndependence Act was not to double the
advance nmoney the assessee had paid. The ampbunt of npney he
paid as advance tax renmained the sane. Having been given
credit by the Pakistan Governnent he could not claim that
there was any amount left on which s. 18 (A)11 could
oper at e. Dwarka Dass’s case(l) relied on by the |Iearned
counsel for the assessee is distinguishable because that
case proceeded on the assunption that no regul ar assessments
had been nade in Pakistan for the relevant years and only
sonme assessnent proceedi ngs were pending. It was also
conmon ground that excess paynents had been nade by the
petitioner in that case under s. 18A of the Indian Incone
Tax Act in Lahore in respect of the years 1946-47 and 1947-
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48, and it was only these excess paynents that the All ahabad
H gh Court had directed should be set off against the
assessnments of the subsequent years. But the facts in the
present case are different. Here the Pakistan authorities
had nade a regul ar assessnent and had adjusted the advance
tax paid by the assessee.

In this view it 1is not necessary to consi der the
interpretation of s. 9 of the Indian |Independence (R ghts,
Property and Liabilities) Order, 1947. By virtue of the
si mul taneous application of the Indian Income Tax Act in
both the Dom ni ons, there was

(1) 29 1.T.R 60.

175

a statutory nodification of the incidents of the advance tax
pai d by the assessee.

In the result we hold that the answer to the questions
should be in the negative and against the assessee. The
judgrment of the Hi gh Court is accordingly set aside and the
appeal '‘accepted with costs here and in the H gh Court.

Appeal al'l owed.
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