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New | ndi a Assurance Conpany Ltd. \ 005\ 005Appel | ant
Ver sus
KLM Engi neering Co. Pvt. Ltd. and others \ 005\ 005Respondent s

S.B. SINHA, J.

1. Leave granted.

I nt roducti on
2. VWho shoul d begin to | ead evidence in a proceeding under the
Public Prem ses (EV|ct|on of Unaut hori sed Cbcupants) Act, 1971 (in
short \021the Act\022) is the question involved in'these appeals.

Background Facts

3. Appel l ant is a conpany incorporated under the Conpani es Act,
1950. It is a State within the neaning of Article 12 of the
Constitution of India. It owns a building in the town of Minba

conmonly known as Mayfair Gardens. Respondents herein are the
tenants occupying two apartnments in the said building. W would
notice the fact of each matter in brief separately.

Facts in appeal \026 Nusli Neville Wadia and Anr.

4. In this appeal a notice terminating the tenancy of first
respondent was i ssued on 9th February, 2001. However, on the

prem se that no ground of eviction had been nentioned therein

anot her notice was issued on 18th February, 2002 enunerating the
grounds of eviction. Replies were given thereto by the respondent.
Appel lant filed an application before the Estate O ficer praying for
eviction of the respondent and for damages for unauthorized
occupation of the prem ses with effect from 1st April, 2002 @

Rs. 4,91, 700/ - per nonth with interest @9 % per annum t her eupon

5. The Estate Oficer purported to be satisfied that the occupation
of the first respondent is unauthorized and that an order of eviction
may have been passed against it issued a show cause notice to

respondent No.1 on 28th July, 2003 under Section 4 of the Act. The
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grounds for first respondent\022s <eviction as set out in the application
were ;-

\0231. The New India Assurance Co. Ltd. needs and
requires the premses for its own use and
occupation for accomvpdating its own senior
executives ;

2. The New I ndia Assurance Co. Ltd. is being evicted
fromtenanted preni ses and being called upon to
pay exhorbitant rents for tenanted prem ses ;

3. I ncrease in business, globalization of econony and
i beralization of policies have necessitated the New

I ndi a Assurance Co. Ltd. to use and occupy the

New | ndi a Assurance Co. Ltd.\022s own properties ;

4. The tenancy of Respondent. No. 1 has been duly
term nated by the New India Assurance Co. Ltd.\022s
noti ce dated 18.02.2002;

5. Respondent No.1-is a rich and weal thy industriali st
who has several flats for his residence.\024
6. Notice was al so issued on the sane date i.e. 28th July, 2003

under the provisions of Section 7(3) of the Act calling upon the
tenant - respondent to show cause why he should not be required to pay
danages. Reply to the formal show cause notices were filed by the
first respondent on 23rd February, 2004. A detailed witten statement
was filed by himon 3rd Septenber, 2004.

7. Upon an application filed by the appellant, the Estate O ficer

by an order dated 26th August, 2005 directed the first respondent to

| ead evi dence wherein his advocate was directed to file an affidavit of

evi dence. The matter was adjourned for cross-exani nation of the first
respondent\ 022s wi t nesses by the appellant\022s advocate. First Respondent,
however, filed an application before the Estate O ficer praying inter

alia that he should vary his order dated 26th August, 2005 and direct

the appellant to lead its evidence first and offer its wi tnesses for cross-
exam nation by the first respondent whereafter he woul'd file his

affidavit of evidence. The said application was rejected by the Estate

O ficer by an order dated 12th January, 2006. Aggrieved by and
dissatisfied therewith the first respondent filed a wit petition before
the Bonbay High Court which, by reason of the inpugned judgment,

has been al | owed.

Facts in appeal - KLM Engi neering Co. Pvt. Ltd. and Os.

8. Respondent No.1 was inducted as a |icensee in-a furnished flat
in an apartnment in the said building. The period of |ease was for 5
years beginning from 1st Cctober, 1994. Allegedly on the prem se that
the respondent No.1 did not renew the \021licence\ 022 by giving two
nmont hs\ 022 prior notice as required, a notice to quit and handover
possessi on was i ssued on 13th Decenber, 1999. |In response to the
sai d notice the respondents contended that they had exercised their
option to renew the licence vide their letter dated 9th Decenber, 1999.
Thereafter by a notice dated 9th February, 2001 the tenancy of
respondent No.1 was term nated by the appellant. As the said notice
did not contain any ground for term nation of tenancy, another notice
was i ssued on 18th February, 2002. Comnposite application was filed
by the appellant under Sections 4 and 7 of the Act before the Estate
Oficer on 16th January, 2003 whereupon two show cause notices

were issued by the Estate Oficer to the first respondents in terns of
Section 4 and 7(3) of the Act on 21st February, 2003.
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9. Before the Estate Oficer, the appellant filed its affidavits of
evidence. Dates after dates were fixed for cross-exam nation of the

wi t nesses of the appellant. Appellant had been taking adjournnents
inthe mtter. On 22nd August, 2005 the first respondent noved an
application for direction before the Estate Oficer. On or about 20th
Sept enmber, 2005 the appellant had filed an application inter alia
stating that as it had already placed all the evidence on record, it was
for the first respondent to file its evidence and produce w tnesses first
for cross-exam nation by it and prayed inter alia for the follow ng
relief :-

\ 023t he Opposite Party be directed to show cause to

the Statutory Notice issued by the erstwhile

Learned Estate O ficer under sections 4 and 7 of

the PP Act and the case submitted by the

Appl i cants.\ 024

By order dated 30th January, 2006 the Estate Oficer directed
the first respondent to | ead evidence by the follow ng order :-

\ 023Bot h ‘appl i cati ons di sposed of. Application dated
22nd August, 2005 of the Opposite Party is not

al l owed. As regards application dated 20th

Sept ember 2005 taken out by the Applicants,

direct the Opposite Party to file their docunents

and witness affidavitsin lieu of evidence .in chief
on or before 21.02.2006 conpl ete inspection of
docunents, if any, by 28.02.2006 and adjourn-the
matter to 03.03.2006 at 3.30 p.m for further
directions.\024

10. Aggri eved by and di ssatisfied therewith, the Respondent Nos.
1 and 2 filed a wit petition before the H-gh Court being WP. No. 557
of 2006 whi ch has been all owed by reason of the inpugned order

Cont enti ons
11. M. P.N . Lekhi, learned senior counsel appearing on behalf of
the appellant inter alia subnmitted:

i) Having regard to the scheme of the 1971 Act and the Rules
franed thereunder the respondent-tenant shoul d have been

directed to | ead evidence.

i) The Estate Oficer having satisfied itself that the respondent-
tenant was in unauthorized occupation of the public

prem ses, it was for the tenant to establish that his

occupation is authorized.

iii) The prem ses in question being a public prenises the

Noti cee does not enjoy any protection as envi saged under

the provisions of the Maharashtra Rent Control Act, 1999

and in that view of the matter termi nation of tenancy itself is
sufficient for directing eviction of the tenant and-thus, the

onus woul d lie upon the respondent to show that it is not in

unaut hori zed occupati on.

iv) The procedure prescribed under the Act for eviction of the
unaut hori zed occupants bei ng governed by the provisions of

the Act and the Rul es thereunder, the provisions of the Code

of Civil Procedure or the Evidence Act would not be

attracted

V) The High Court conmitted a serious error in passing the

i mpugned judgnent relying on or on the basis of the

gui del ines issued by the Central Governnment which have no
statutory force; being advisory in character, and as such the
same coul d not have been relied upon ignoring the statutory

enact nent .

Vi) The Division Bench of the High Court acted illegally in so
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far as it failed to take into consideration several binding
precedents operating in the field.

12. M. F.S. Narinman, |earned senior counsel, appearing on behal f
of the first respondent in Civil Appeal arising out of SLP (C) No.8232
of 2006 would submit that:

(a) Section 4 of the Act deals with two types of cases; first \026
those who are in unauthorised occupation in the sense of

being in occupation without any authority therefor which

is governed by the first part of Section 4 of the Act; and

second, those who have continued in occupation of

public prem ses as Rent Control Acts permtted themto

continue to occupy but in respect whereof the tenancy

has been term nated \023for any reason whatsoever\024 as

envi saged in Section 2(g) of the Act.

(b) VWhereas in the first group of cases the onus of proof

woul d be on the tenant to establish that no order of

evi ction shoul d be passed, however, in the second group

of cases it would be for the landlord to establish their

bona fide need, although the provisions of the Code of

Cvil Procedure and the Evidence Act stricto sensu are

not applicable, having regardto the statutory schene as

al so the principles of natural justice which are required to

be conplied wth.

(c) As the Act 'andthe Rules envisage a |lis between the

parties and the decision of the Estate Oficer is an

appeal abl e one, not only evidence is required to be

recorded , an opportunity to cross-exam ne the w tnesses

must al so to be given.

(d) A party to the lLis cannot ordinarily be directed to prove a
negative and in that view of the matter, it would be for

the insurance conpany to | ead evidence at the first

i nstance.

13. M. Anil B. Diwan, |earned senior counsel appearing on behal f
of respondent Nos. 1 and 2 in GCvil Appeal arising out of SLP (C) No.
10348 of 2006 submitted that:

(1) As a composite application for eviction as al so 'the

danages has been filed and a conposite notice having

been i ssued, the onus of proof |ay upon the appellant.

(2) Appellant having filed an affidavit of its w tnesses

accepted that it was for it to | ead evidence and havi ng

taken a | arge nunber of adjournments on the dates fixed

for cross-exam nation of the said witnesses, could not

have gone back thereupon and contended that it was for

the respondents to | ead evi dence.

(3) As the principle of natural justice contenpl ate cross-

exam nati on of the w tnesses as al so i nspection of

docunents, the High Court cannot be said to have

conmitted an error in passing the inmpugned judgnent.

THE ACT
14. I ndi sputably the respondents herein are not protected tenants
under the provisions of the Maharashtra Rent Control Act, 1999.

15. Section 15 of the Act bars the jurisdiction of a civil court or any
other court to entertain any proceedings in respect of eviction of any
person who is in unauthorized occupation of any public premni ses.

Public prem ses has been defined in Section 2(e) to nean any

prem ses belonging to, or taken on | ease by any corporation

establ i shed by or under a Central Act and owned or controlled by the
Central CGovernnment. It is not in dispute that the prem se in question

is a public prem se.

16. Section 3 of the Act provides for appointnent of an Estate
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Oficers. Sections 4 provides for issuance of a show cause notice in
the following terns : -

\ 023Section 4 - Issue of notice to show cause agai nst order
of eviction - (1) If the estate officer is of the opinion that
any persons are in unauthorised occupation of any public
prem ses and that they should be evicted, the estate

of ficer shall issue in the manner hereinafter provided a
notice in witing calling upon all persons concerned to
show cause why an order of eviction should not be nade.

(2) The notice shall--

(a) specify the grounds on which the order of eviction

is proposed to be nade; and

(b) require all persons concerned, that is to say, al
persons who are, or may be, in occupation of, or claim
interest in, the public prenises,--

(i) to show cause, if any, against the proposed

order on or before such date as i's specified in the
notice, being a date not earlier than seven days

fromthe date of -issue thereof, and

(ii) to appear before the estate officer on the date
specified in the notice along with the evidence

whi ch they intend to produce in support of the

cause shown, and al so for personal hearing, if such
hearing is desired.

(3) The estate officer shall cause the notice to be served
by having it affixed on the outer door or sone other

conspi cuous part of the public premises, and in such

ot her manner as may be prescri bed whereupon the notice
shal | be deenmed to have been duly given to all persons
concer ned. \ 024

17. Section 5 deals with the procedure for eviction of unauthorized
occupants. It reads :-

\023Section 5 - Eviction of unauthorised occupants.- (1) If,
after considering the cause, if any, shown by any person

i n pursuance of a notice under section 4 and any evidence
produced by himin support of the sane and after

personal hearing, if any, given under clause (b) of sub-
section (2) of section 4], the estate officer is satisfied that
the public premi ses are in unauthorised occupation, the
estate officer may make an order of eviction, for reasons
to be recorded therein, directing that the public prem ses
shal | be vacated, on such date as may be specified in the
order, by all persons who may be in occupation thereof or
any part thereof, and cause a copy of the order to be
af fi xed on the outer door or sone other conspicuous part

of the public prem ses.

(2) If any person refused or fails to conply with the order
of eviction on or before, the date specified in the said
order or within fifteen days of its publication under sub-
section (1) whichever is later, the estate officer or any

ot her officer duly authorized by the estate officer inthis
behal f may evict that person from and take possession

of, the public prem ses and may, for that purpose, use

such force as nmay be necessary.\024

18. Section 7 enpowers the Estate Officer to require paynent of
rent or danages in respect of public prem ses by the person who is in
unaut hori zed occupati on thereof.

19. Section 9 provides for appeal froman order of the Estate
Oficer.

THE RULES;
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20. Rul es have been framed by the Central Governnent in exercise
of its powers under Section 18 of the Act known as the Public

Prem ses (Eviction of Unauthorised Occupants) Rules, 1971. Rule 5,
which is material for these appeals reads as under :-

\0235. Holding of inquiries. \026 (1) Were any person on
whom a notice or order under this Act has been served
desires to be heard through his representative he should
aut hori ze such representative in witing

(2) The estate officer shall record the sunmary of such
evi dence and any rel evant docunents filed before him
shall formpart of the records of the proceedi ngs. \023

GUI DELI NES

21. A 'tenant of “a public prem se although ordinarily does not get
any protection fromeviction fromthe tenanted preni ses under the
provi si ons _of the Maharashtra Rent Control Act, 1999, it is accepted
that the action of the part of the landlord, which is a State within the
meani ng of Article 12-of the Constitution of India rmust in this behalf
be fair and reasonable. In other words the action of the State in terns
of the provisions of the Act should not be arbitrary, unreasonable or
nmala fide. Wth that end in view only, ‘and for determ ning the | ega
effect arriving thereunder, the Central Governnent had, fromtine to
time, issued several 'guidelines. The guidelines so issued are dated
14t h January, 1992 ; 5th August, 1992 ; 7th July, 1993 ; 14th July, 1993
23rd July, 1993; 9th June, 1998, 2nd Septenber, 2002 and 23rd July,
2003. In terns of the said guidelines, however, a distinction is sought
to be made between a tenant who is rich-or industrialist etc. vis-a-vis a
person who i s poor and uses the tenanted prem ses only for his

resi dence as woul d appear fromthe guidelines dated 23rd July, 2003,

the rel evant portion whereof reads as under :-

\0233. The CGovernment Resol uti on dated
30. 05. 2002 enbodi es t he gui delines dated

14.01. 1992 for observance by the Public Sector
Undert aki ngs. However, clarification was issued
vide OM No. 21011/790 Pol.1 IV.H 11 dated
07.07.1993 that the guidelines are neant for
genui ne non affluent tenants and t hese are not
applicable to the | arge busi ness houses and
conmer ci al entrepreneurs.\024

22. | ssuance of such guidelines, however, is not being controlled by
statutory provisions. The effect thereof is advisory in character and
thereby no legal right is conferred upon the tenant. (See 1990 (Supp)

SCC 440 at 508 : Narendra Kumar Maheshwari vs. Uni on of India

and others ; (1981) 1 SCC 166 at 232 : Maharao Sahib Shir Bhim

Singhji vs. Union of India and others ; (1988) 4 SCC 464 (paragraph
31) : J.R Raghupathy and others vs. State of A P. and others ; (2002)
100 DLT 487 : Uttam Parkash Bansal and others vs. L.1.C-  of 1ndia

and 1992 (2) CLR 457 : Punjab National Bank vs. Ms. The Lord

Kri shna Paper |ndustries and ot hers.

23. We may, however, hasten to add that having regard to the fact
that the appellants thenselves referred to guidelines issued by the
Central CGovernment fromtime to time, its ultimate effect on the

application need not be finally determ ned by us.
APPLI CATI ON OF THE ACT AND THE RULES

24. VWere an application is filed for eviction of an unauthorized
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occupant it obligates the Estate Oficer to apply his mnd so as to
enable himto forman opinion that the respondent is a person who has
been in unauthorized occupation of the public prem ses and that he
shoul d be evicted. Wen a notice is issued in terns of Section 4 of
the Act, the noticee may show cause. Section 5 of the Act postul ates
that an order of eviction nust be passed only upon consideration of
the show cause and any evi dence produced by himin support of its
case al so upon giving hima personal hearing, if any, as provided
under clause (ii) of sub-section 2 of Section 4 of the Act.

25. Al t hough Section 5 ex-facie does not nmake any classification in
regard to the two cl asses of tenancies but the sane is evident fromthe
deci sions rendered by thi's Court as also by the different Hi gh Courts.

26. The occupants of public prem ses may be trespassers, or might
have breached the conditions of tenancy, or have been occupying the
prem ses as a condition of service, but were continuing to occupy the
prem ses despite cessation of contract of service.

27. However, there may be anot her class of tenants who are
required to be evicted not-on any of ‘the grounds nentioned

herei nbefore but inter alia on the ground, which requires proof of the
fai rness and reasonableness on the part of the |andl ord which may

i ncl ude requirenent for its own use and occupation

28. Furthernore a proceedi ng may be initiated under Section 4
sinmplicitor. A conposite proceedings nay also be initiated both
under Sections 4 and 7 of the Act. ~In the latter category of cases the

| andl ord woul d be required to establish not only the bona fide need on
its part but also quantum of danages to which it may hold to be
entitled to, in the event that an order is passed . in favour of the

est abl i shment .

29. Admittedly in these cases two notices for eviction were issued.
If the contention of M. Lekhi is correct, the first notice was not
required to be withdrawn and the second notice was not required to

be issued, specifying the grounds on which the eviction of the
respondents were sought for.

30. When an application for eviction is based on such grounds,

whi ch require production of positive evidence on part of the |andl ord,

in our opinion, it would be for it to adduce evidence first; nmore so in a
conposite application where the evidence is also required to be |ed on
the quantum of dammges to be determ ned by the Estate O ficer.

31. There may be a case where the tenant may take a defence which
di scl oses no prima facie case in which event the Estate O ficer may
ask himto | ead evidence. But there nmay be cases where the ground of
eviction, having regard to the defence taken by the occupants, may be
required to be gone into.

32. Appel  ant\ 022s stand in this case is clear and unambi guous. It
intends to evict the respondents on the grounds specified in the notices
i ssued by the Estate officer

33. The Estate Oficer with a viewto determne the lis between the
parties must record sumary of the evidence. Sumary of the

evi dence and the docunments shall also formpart of the record of the

pr oceedi ngs.

34. Procedure | aid down for recording evidence is stated in the
Rul es. The Estate O ficer being a creature of the statute nmust conply
the same. Wen a notice is issued, the occupant of the public

prem ses would not only be entitled to show cause but would al so be
entitled to produce evidence in support of the cause shown.
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CONCEPT OF FAI RNESS

35. The procedural aspect as to who should | ead evidence first, thus
may have to be determ ned on the basis of the issues arising in the
matter. Wen we say so, we do not nean that the procedure invol ved
bei ng a sunmary one, the issues are required to be specifically framed
but that which is the principal issue(s) between the parties nust be
known to the Estate officer

36. Thus under the Public Premises (Eviction of Unauthorized
Qccupants) Act, 1971 the occasion would arise for multi-Ieve

inquiry: Primary inquiry will be to arrive at a concl usion on

\ 023unaut hori zed occupant\024; and internediate inquiry would be as to the
evi ction of \023unaut hori zed occupant\ 024.

37. The question has been succinctly dealt with by a Division

Bench of the Bonbay Hi gh Court in: Mnoo Franroze Bal sara vs.

Uni on of India and others (1992 Bom 375) wherein Bharucha, J. (as

the | earned Chief Justice then was) opined: \023the Gover nnent

conpany or corporation nust so act not only when term nating the

aut hority of an occupant of public prem ses of its ownership to occupy
the same but al so when, thereafter, it seeks his eviction therefrom 024.

38. The statute, although, does not require a lengthy hearing or a
| engt hy cross-exam nation but the noticee should be given an
opportunity to file an effective show cause.. An effective show cause
can be filed when eviction is sought for a specified ground and the
occupants must know the particulars'in relation thereto.

39. For the said purpose, Sections 4 and 5 of the Act nust be read
together. Even the Rules which are validly franmed nust be read
alongwith the statutory provisions. Odinarily although a tenant
occupying the property belonging to a governnent nay be somewhat

in a worse position than a tenant havi ng protection under the Rent
Control Act as has been held by a Full Bench of the Calcutta High

Court in AIR 1968 Calcutta 1 : Standard Literature Co. Private Ltd

and Ors. vs. Union of India, but with a viewto interpret the

provi sions of the Act, we nust take into consideration the decisions of
this Court laying down the concept of \02lbona fide act\022 and the \021fair
action\ 022 on the part of the owner as laid down in (1989) 3 'SCC 293
Dwar kadas Marfatia and Sons vs. Board of Trustees of the Port of
Bonbay and (1990) 4 SCC 406 : Ashoka Marketing Ltd vs. ~ Punjab
Nat i onal Bank.

40. In Dwar kadas Marfatia (supra) this Court clearly held that \023the
public authorities which enjoy this benefit wthout being hi debound
by the requirements of the Rent Act nust act for public benefit.
Hence, to that extent, that is |liable to be gone into and can be the
subj ect matter of adjudication\024. Dwarkadas Marfatia was applied in
Ashoka Marketing (supra) stating :-

\02369. It has been urged by the | earned counsel for

the petitioners that nmany of the corporations

referred to in Section 2( e )(2)( ii ) of the Public

Prem ses Act, like the nationalised banks and the

Life I nsurance Corporation, are trading

corporations and under the provisions of the

enact ments whereby they are constituted these

corporations are required to carry on their business

with a viewto earn profit, and that there is nothing

to preclude these corporations to buy property in

possession of tenants at a | ow price and after

buyi ng such property evict the tenants after

term nating the tenancy and thereafter sell the said

property at a much hi gher val ue because the val ue

of property in possession of tenants is nmuch | ess as
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conpared to vacant property. W are unable to cut
down the scope of the provisions of the Public

Prem ses Act on the basis of such an apprehension
because as pointed out by this Court in Dwarkadas
Marfatia and Sons v. Board of Trustees of the Port
of Bombay (SCC p. 306, para 27)

\023...every activity of a public authority especially in
t he background of the assunption on which such
authority enjoys immunity fromthe rigours of the
Rent Act, nust be inforned by reason and gui ded

by the public interest. Al exercise of discretion or
power by public authorities as the respondent, in
respect of dealing with tenants in respect of which
they have been treated separately and distinctly
fromother |andlords on'the assunption that they
woul d not act as private |landlords, nmust be judged
by that standard.\024

These observations were made in the context of the
provi sions of the Bonbay Rents, Hotel and

Lodgi ng Houses Rates (Control) Act, 1947

wher eby exenption fromthe provisions of the Act
has been granted to prem ses belonging to the
Bonbay Port Trust. The consequence of giving
overriding effect to the provisions of the Public
Prem ses Act is that prem ses belonging to
conpani es and statutory bodies referred to in
clauses (2) and (3) of Section 2( e ) of the Public
Prem ses Act woul d be exenpted fromthe

provi sions of the Rent Control Act. The actions of
the conpani es and statutory bodies mentioned in
clauses (2) and (3) of Section 2( e ) of the Public
Prem ses Act while dealing with their properties
under the Public Premi ses Act will, therefore, have
to be judged by the sanme standard.\024

Constitutional Backdrop

41. Constitutional validity of the Act as also its predecessors\022 Act
bei ng Public Prem ses (Eviction of Unauthorised Cccupants) Act,

1958 and the Governnent Public Premises Eviction-Act, 1950 was
chal |l enged in several proceedings. The Public Premises Act, 1950

was struck down in AIR 1956 All. 507 (DB) Brigadier Commandant,

Meerut vs. Gangaprasad ; 58 CWN 1056 : Jaggu Singh vs.~ Shakuat

Ali and 1957 (59) PLR 621 : Satish Chander vs. Delhi Inprovenent
Trust. 1950 Act was repealed by the Public Prem ses (Eviction of

Unaut hori sed Cccupants) Act, 1958 wherein, however the

jurisdiction of the civil court was not barred. A Constitution Bench of
this Court in 1967 (3) SCC 399 : Northern India Caterers Pvt. Ltd, vs.
State of Punjab held Section 5 thereof to be void as an additiona
renmedy over and above the usual renedy by way of a suit was

conferred thereby providing for two alternative renedies or leaving it
to the unguided discretion of the Statutory Authorities to resort to one
or the other procedure. Northern India Caterers Pvt. Ltd. (supra),
however, was overrul ed by a Bench of 7 Judges of this Court in

(1974) 2 SCC 402 : Maganl al Chaganlal vs. Municipal Corporation

We nust al so notice that 1958 Act was struck down by Del hi High

Court in P.L. Mehra vs. D.R Khanna (Gvil Wit No. 431 of 197).

42. On the aforenentioned prem ses the 1971 Act was enacted after
renoving the vice which led to it having been declared as void with
effect from 16th Septenber, 1958. It suffered another challenge in
(1972) 2 SCC 259 : Hari Singh vs. Mlitary Estate O ficer

However, the challenge to its validity was negatived hol ding that the
1971 Act did not provide for two procedures but only one procedure.

Yet again in (1988) 4 SCC 324 : Accountant and Secretarial Services

vs. Union of India challenge to the validity of the Act on the prem se
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that one of the officers of the Statutory Authority may be appointed as
an Estate Oficer and thus violative of Article 14. However, the Court
negatived the chal |l enge and observed:

\02432. Dr Chitale, while initially fornulating his
contentions, outlined an argunent that the

provision in the 1971 Act appointing one of the

of ficers of the respondent Bank as the Estate
Oficer is violative of Article 14. W do not see
any substance in this contention. In the very nature
of things, only an officer or appointee of the
government, statutory authority or corporation can
be thought of for inplenenting the provisions of

the Act. That apart, personal bias cannot
necessarily be attributed to such officer either in
favour of the bank or agai nst any occupant who is
bei ng proceeded agai nst, nerely because he

happens to be such officer. Mreover, as pointed

out earlier, the Act provides for an appeal to an

i ndependent judicial officer against orders passed
by the Estate O ficer. These provisions do not,
therefore, suffer fromany infirmty. In fact, Dr
Chitale did not pursue this objection seriously.\024

43. It was on the aforenentioned prem se that the dicta laid down
in Ashoka Marketing Ltd. (supra) nust be considered wherein this
Court held that the Act overrides Del hi ‘Rent. Control Act, 1958,

al t hough both were Acts of Parlianent.

Nat ural Justice |ssue:

44, If sone facts are to be proved by the landlord, indisputably the
occupant shoul d get an opportunity to cross-exam ne. ' The witness

who intends to prove the said fact has the right to cross-exanm ne the
witness. This may not be provided by under the statute, but it being a
part of the principle of natural justice should be held to be indefeasible
right. [See 1984 (1) SCC 43 : K/L. Tripathi vs. State Bank of India

and others and 2005 (10) 634 : Lakshman Exports Limted

Vs.: Collector of Central Excise]

45. We may al so take note of the fact that this Court in 1972 (1)
SCR 241 : Bareilly Electricity Supply Co. Ltd. vs. The Wrkmen
this Court held as under :-

\ 023The application of the principle of natural justice does

not inmply that what is not evidence can be acted upon

On the other hand what it nmeans is that no naterial can

be relied upon to establish a contested fact which are not

spoken to by persons who are conpetent to speak about

them and are subjected to cross-exam nation by the party

agai nst whom they are sought to be used.\024

46. It is axiomatic that when in support of its case the l'andlord
intends to rely upon a document which is to be taken on record, it
woul d be obligatory on the part of the Estate Oficer to allow

i nspection thereof to the noticee. Denial of such inspection of
documents shall be violative of the principle of natural justice. It
woul d run counter to the doctrine of fairness in the matter of

determ nation of a lis between the parti es.

47. We nay al so notice that in (2007) 1 SCC 174 : Sar bananda
Sonowal (I1) vs. Union of India this Court having regard to the fact
that burden of proof was on the notice held

\ 02356. Status of a person, however, is deternined

according to statute. The Evidence Act of our
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country has nade provisions as regards \023burden of
proof\024. Different statutes also |lay down as to how
and in what nmanner burden is to be discharged.

Even sonme penal statutes contain provisions that
burden of proof shall be on the accused. Only

because burden of proof under certain situations is

pl aced on the accused, the same would not nean

that he is deprived of the procedural safeguard.\024

It was observed
\02360. Having regard to the fact that the Tribunal in
the notice to be sent to the proceedee is required to
set out the mmin grounds; evidently the primary
onus in relation thereto would be on the State.
However, once the Tribunal satisfied itself about
the exi stence of grounds, the burden of proof
woul d be upon the proceedee.\024

Interpretative Approva

48. Section 5 of the Act, on a plain reading, would place the entire
onus upon-a noticee. It, in no-uncertain ternms, states that once a

noti ce under Section 4 is issued by the Estate Oficer on formation of
hi s opinion as envisaged therein it is for the noticee not only to show
cause in respect thereof but al so adduce evi dence and nake ora

subm ssions in support of his case. Literal meaning in a situation of
this nature would lead to a conclusion that the landlord is not required
to adduce any evidence at all nor it is required even to make any ora
submi ssions. Such a'literal construction would |ead to an anonal ous
situation because the |andlord may not be heard at all. It may not

even be permtted to adduce any evidence in rebuttal to the one

adduced by the noticee nor it wuld be permtted to advance any
argunent. |s this contenplated in |aw? The answer mnust be rendered

in the negative. Wen a landlord files an-application, it in a given
situation nust be able to | ead evidence either at the first instance or
after the evidence is led by the noticee to establish its case and/ or in
rebuttal to the evidence |led by the noticee.

49, The literal interpretation of the statute, if resorted to, would al so
lead to the situation that it would not be necessary for the landlords in
any situation to plead in regard to its need for the public premses. It

could just terminate the tenancy w thout specifying any cause for

evi ction.

50. Except in the first category of cases, as has been noticed by us
her ei nbefore, Sections 4 and 5 of the Act, in our opinion, may have to
be construed differently in view of the decisions rendered by this
Court. If the landlord being a State within the nmeaning of Article 12
of the Constitution of India is required to prove fairness and

reasonabl eness on its part in initiating a proceeding, it is for it to show
how its prayer neets the constitutional requirenents of Article 14 of
the Constitution of India. For proper interpretation not only the basic
principles of natural justice have to be borne in mind, but also
principles of constitutionalisminvolved therein. “Wth a viewto read
the provisions of the Act in a proper and effective nmanner, we are of
the opinion that literal interpretation, if given, may give rise to an
anomaly or absurdity which nmust be avoided. So as to enablea

superior court to interpret a statute in a reasonable manner, the court
nmust place itself in the chair of a reasonable |egislator/ author. So
done, the rules of purposive construction have to be resorted to which
woul d require the construction of the Act in such a manner so as to

see that the object of the Act fulfilled; which in turn would | ead the
beneficiary under the statutory schene to fulfill its constitutiona
obligations as held by the court inter alia in Ashoka Marketing Ltd
(supra).

51. Barak in his exhaustive work on \021Purposive Construction\022
expl ai ns various neanings attributed to the term\023purpose\024. It would
be in the fitness of discussion to refer to Purposive Construction in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

13

Bar ak\ 022s wor ds:

\023Hart and Sachs al so appear to treat \023purpose\ 024 as a
subj ective concept. | say \023appear\024 because, although
Hart and Sachs claimthat the interpreter should inmagine

hi nsel f or herself in the |egislator\022s shoes, they introduce
two el ements of objectivity: First, the interpreter should
assune that the legislature is conposed of reasonable

peopl e seeking to achieve reasonable goals in a

reasonabl e manner; and second, the interpreter should

accept the non-rebuttable presunption that nenbers of

the legislative body sought to fulfill their constitutiona
duties in good faith. This fornulation allows the
interpreter to inquire not into the subjective intent of the
aut hor, but rather the intent the author woul d have had,

had he or she acted reasonably.\024

(Aharon Barak, Purposive Interpretation in Law, (2007) at pg. 87)

52. I'n Bharat Petrol eum Corpn. Ltd. v. Maddul a Ratnavalli and
Os., (2007) 6 SCC 81, this Court held:

\ 023The Parlianment noreover is presumed to have enacted a
reasonabl e statute (see Breyer, Stephen (2005): Active

Li berty: Interpreting Qur Denocratic Constitution

Knopf (Chapter on Statutory Interpretation - pg. 99 for
"Reasonabl e Legi sl ator Presunption" ).\024

53. The provisions of the Act andthe Rules in this case, are, thus
required to be construed in the Iight of the action of the State as
envi saged under Article 14 of the Constitution of India. Wth a view
to give effect thereto, the doctrine of purposive construction nay have
to be taken recourse to. [See 2007 (7) Scale 753 : Oriental Insurance
Co. Ltd. wvs. Brij Mhan and others.]

Concl usi on:

54, Al t hough the provisions of the Evidence Act are not applicable,
the underlying principles of Section 101 thereof would apply. " In

Sar kar on Law of Evidence 16th Edition Volune 2 at pg. 1584 it .is
stated as under: -

\023Principle and Scope .- This section is based on the
rule, ie incunbit probation qui dicit, non qui negat
\ 026 the burden of proving a fact rests on the party
who substantially asserts the affirmative of the
i ssue and not upon the party who denies it; for a
negative is usually incapable or proof. \023lt is an
ancient rule founded on consideration of good
sense and shoul d not be departed from wi thout
strong reasons.\ 024 [per LORD MAUGHAM in
Constantine Line vs. | S Corpn. (1941) 2 Al ER
165, 179]. This rule is derived fromthe Ronman
law, and is supportable not only upon the ground
of fairness, but also upon that of the greater
practical difficulty which is involved inproving a
negative than in proving an affirmative [Hals 3rd
Ed Vol 15 para 488].

(Enphasi s suppl i ed)

55. The said principle has been approved by this Court in (1983) 4
SCC 491: Shanbhu Nath Goyal vs. Bank of Baroda and others ;

(1999) 8 SCC 744 :Garden Silk MIIls Ltd. and another vs. Union of

I ndia and others and (2007) 2 SCC 433 (para 18) : J.K Synthetics Ltd.
vs. K P. Agrawal and another
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56. We, however, nust not shut our eyes to the objects for which

the Act was enacted. It provided for a speedy remedy. The Estate
Oficer is expected to arrive at a decision as expeditiously as possible.
The provisions of the Code of Civil Procedure and Evi dence Act

bei ng not applicable, what is necessary to be conplied with is the
principles of natural justice.

57. Even if we assune that in terns of the statutory provisions the
respondents nmust | ead evidence first the same can be waived,

Appel l ant not only had filed affidavits in one of the cases but tine and
agai n sought adjournnents when the deponent of the affidavit was to

be cross-exam ned. Al though the appellant had pl eaded requirenents

of the premi ses on an urgent basis, it kept on taking adjournnents for
nore than 2 years. ~ Wiy the wi tnesses were not produced before the
Estate O ficer for cross-exam nation for such a long time is not

known. . Only after a | ong period, an application was filed asking the
respondents-to show cause. Cause had al ready been shown by the
respondents. They pl eaded that no case has been nade out for their
eviction. We, therefore, fail to understand on what basis the Estate
O ficer passed the order impugned before the Hi gh Court.

58. We, therefore, direct that both the parties nust file their
documents within a week fromtoday and the Estate O ficer nust give
both the parties inspection of the said docunents within a week
thereafter. In the appeal arising out of SLP (C) No. 10348 of 2006 the
appel l ant nmust file the affidavits of its witnesses within two weeks
and thus shall be produced for cross-examnation within one week
thereafter. In appeal arising out of SLP (C) No. 8232 of 2006 the

wi t nesses nmust be produced for cross-exam nation as expeditiously as
possi bl e, but not beyond a period two weeks.

59. The proceedi ngs before the Estate O ficer, being sunmary in
nature, the cases nust go on a day to day basis. The Estate Oficer is
directed to pass a final order, as expeditiously as possible but not
beyond a period of 10 weeks fromthe date of receipt of a copy of this
or der.

60. These appeal s are dismssed with the aforesaid direction with
costs. Counsel fee in each case is assessed at Rs.25,000/- (Rupees
twenty five thousand only).




