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PETI TI ONER
DAVI NDER BATHI A & ORS
Vs.
RESPONDENT:
UNION OF I NDIA & ORS
DATE OF JUDGVENT: 12/ 05/ 1998
BENCH

C.B. PATTANAI K, A . P. M SRA

ACT:
HEADNOTE
JUDGVENT:
W TH
ClVIL APPEAL NO 2734 OF 1991
JUDGMENT
PATTANAI K, J.

Both these appeals are directed against . a comon
judgrment of the Central  Administrative Tribunal, New Del hi
dated 7.12.1990 disposing of the two suits filed before the
sub-Judge, Delhi but stood transferred to the Centra
Admi ni strative Tribunal in accordance with Section 29 of the
Admi ni strative Tribunal Act. The plaintiffs in both these
suits who are the appellants herein have been working as

Commercial dass-111 staff in the Grade of 260 - /430. The
post of Enquiry and Reservation Clerk was in a higher grade
of 330 - 560. The railway admnistration pronoted the

respondents to officiate as Enquiry and Reservation Cerk in
the year 1978, though on ad-hoc basis. The policy of filling
up the post of Reservation Oerk has been changing formtine
totine. Prior to 1978, there was no direct recruitnent to
the post of Enquiry and Reservation Cerk and people from
conmer ci al side used to be posted as Enquiry and Reservation
Clerk on optional basis by obtaining declarations fromthe
enpl oyees that once they would be absorbed as Reservation
Clerk they would not claimto go back to their origina

cadre, nanely, commercial side. On the comercial category
direct recruitnent was made to the post of~ Juni or
Commercial Clerk in the pay scale of Rs. 260 - 430 -and from
that post pronmotion was being nade to the post of Senior
Commercial Clerk in the pay scale of Rs. 330 - 560 from
which cadre a further pronption was available as a  Head
Commercial Cerk in scale of pay of Rs. 425 - 640. On the
reservation side, the Junior Comercial Clerks were being
engrafted by way of pronotion by obtaining their option and
the declaration as already stated, in the post of
Reservation Clerk having the pay scale of Rs. 330 - 560 and
fromthe said post further pronotion was avail able as Head
Reservation Clerk. In accordance wth the Railway Board’'s
Crcular dated 29.2.1964, the post of Enqui ry-cum
Reservation Clerk was a selection post required to be filled
up from anongst the staff who vol unteered for absorption in
the category from Commrercial categories, nanely, Ticket
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Collectors, T.T.Es, Goods, Luggage, Parcel and Booking
Clerks with not |Iess than 3 years’ service and in nmaking the
selection, the railway admnistration was required to take
into consideration the inperative need for having the
Enquiry and Reservation Ofices mnmanned by smart persons of
integrity who can maintain good public relations and whose
record of service is unexceptionable. It was also indicated
that there would not be direct recruitnent to the posts of
Enqui ry-cum Reservation Cerks but once staff from other
conmer ci al categories have offered for selection and have
been drafted as Enquiry-cum Reservation Cerks, they would
seek further promptions in that cadre only. The relevant
portion of the aforesaid circular is extracted herei nbel ow
in extenso :

ii) The posts of  Enquiry-cum Reservation Clerks in
grade Rs. 100-185 (PS)/150-240(AS) wil | be
"Sel ection" posts to be filled fromanongst staff
who volunteer for absorption in the category from
Commer ci al” categories, mnanely, Ticket Collectors,
T.T.Es, Goods, Luggage, Parcels and Booking C erks
with not 1|ess than 3 years service. In naking the
sel ection, the Railway Adm nistrations would, no
doubt, take-into consideration the inperative need
for having the Enquiry and Reservation Ofices
manned by smart persons of lintegrity who can
mai ntai n good public relations and whose record of
service i s unexceptionabl e.

iii) There will be no direct recruitment to the posts
of Enquiry-cum Reservation Cerks in the initia
grade Rs. 100- 185(PS)/ Rs. 150- 240( AS) = but once
staff from —other  Conmmerci al cat egori es have
offered for selection and have been drafted as
Enqui ry-cum Reservation C erks, they would seek
further pronotions in that cadre only. They wll,
however, be eligible for higher grade posts of
commer ci al I nspectors and above in the Comrercia
Departnent al ong with ot her eligible staff.
Sui tabl e adjustnents in the channels of pronptions
nmay be nade as necessary.

iv) For purposes of pronotion, all the Enquiry and
Reservation Ofices on a particular Railway shal
be consi dered as one unit.

2. As the cadre is being re-organised it will be
necessary to give the existing staff, —an option
either to continue in the re-organised cadre as
above or to return to their parent  cadres.
Accordingly, they may be given .an _option to
indicate their choice. This wll not, however,
apply to the direct recruits."”

The aforesaid Circular was revised by another circular
dated 5.8.1976 for revitalizing the cadre of Enquiry-cum
Reservation Clerks and the said circular provided that 25%
of the posts should be filled up by direct recruitnent with
the m ninum educational qualifications for such recruitnent

bei ng graduate. It was also stipulated that the wonen
candi dat es shoul d be favourably considered for absorption in
the cadre. The said Crcular of 1976 is extracted

herei nbel ow in extenso for better appreciation of the point
in issue:

The Board have had under consideration for sone
time past the question of revitalizing the cadre of
Enqui ry-cum Reservation Clerks and its nerger with the
cadre of ot her  Conmer ci al Clerks. After carefu
consi deration of various factors as well as the genera
set up obtaining at the nmore inportant Enquiry &
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Reservation offices on Railways, the Mnistry of

Rai | ways have deci ded as under : -

i) the entire cadre of ECRCs should be Headquarters
controll ed. However, the D.Ss may still continue
to order transfer of staff in the |owest grade
(Rs. 150-240 AS) in the normal course within the
division with intimation to Headquarters.

ii) 25% of the posts in the initial scale Rs. 150-240
(AS) 330-560 (RS) should be filled up by direct
recruitment. The m ni mum educati ona
qualifications for such recruitment should be
gr aduat i on.

iii) Whnen candidates should be favourably considered
for absorption in the cadre of Enquiry-cum
Reservation Cerks  not only on pronmotion from
other categories to the initial grade but also in
the proposed recruitment quota.

In"1978, the railway admnistration took a decision
that the Reservation offices inthe four netropolitan cities
of Bonbay, ~Calcutta, Delhi ~-and Madras should constitute a
seniority unit separate from the rest of the Enquiry and
Reservation cadre of the Railway and these units will have
only wonen enployees-as Reservation Cerks. The existing
guota of 25% by direct recruitnent and 75% by sel ecti on from
eligible staff was held not to apply to these units and al
vacancies in the post of Enquiry-cum Reservation Cerk were
required to be filled wup by the wonen staff available with
the railway and ' then by direct -recruitnment of wonen
candi dates. The relevant part of the GCircular of 1978 is
extracted herei nbel ow.in extenso:

" Sub: Enpl oynent-_of ~wonen as Reservation/Booking

Clerks in the major Booking and Reservation
Ofices in Metropolitan Cities.

Pl ease refer to Board's letter of  even nunber ' dated
28.4.1978 and confidential ‘letter of even nunber dated
29.4.1978. The Mnistry of Railways have since considered
the points raised at the neeting of Chief Comercia
Superi ntendents at Bonbay on 13/14.6.78 and deci ded that you
shoul d inmmedi ately take action as follows to inplenment the
M nister’s directive.

(i) The Reservation offices in the four netropolitan
cities of Bonbay, Calcutta, Delhi and Madras
shoul d constitute a seniority unit separate from
the rest of the Enquiry and Reservation cadre on
the Railway. It should be nmade clear that
Governnent’s intention is to have in this unit
only wonen enpl oyees as Reservation Cerks and in
due course as Supervisors. Mle enployees who
vol unteer to nove out will be gi ven / ful
protection of the pay and grade both substantive
and officiating in a non-fortuitous arrangement.
Subj ect to vacancies being available they @ would
al so be given choice of the place of posting.

(ii) Existing vacancies of Enquiry & Reservation C erks
and those likely to arise in the next one year by
normal wastage or transfer of male volunteers,
shoul d be assessed i mredi ately.

(iii) The existing quota of 25% by direct recruitnent
and 75% by selection fromeligible staff will not
apply to this unit. Al vacancies in the initia
grade of Rs. 330-560 nay be filled by volunteers
fromserving wonen staff of all categories on the
Railway to the extent suitable candidates are
avai | abl e and the bal ance by direct recruitnent of
wonen.
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(iv) Volunteers fromwonen staff in all categories on
your Railway for working as Enquiry & Reservation
Clerks G. 330-560 in the concerned nmetropolitan
city, should be called imrediately (even before
the assessment of vacancies is finished) not |ater
than 7th July, with last date for receipt of
applications as 17th July. A test should be held
by a Conmittee of O ficers which should be over
and the results made available by 31 st July.
I mredi ately thereafter they should be given
training for a nonth (for which arrangenents
shoul d be nade in advance) from 10.8.78 to 9.9.78
after which they should be posted as Enquiry and
Reservation Clerks and be in position by 15th
Sept enber, 1978.

(v) For the balance -of vacancies, direct recruitnent
may be undertaken by the railway adm nistration by
i ssue of advertisenents with the qualifications as
al ready prescribed for direct recruitment of
Enquiry and Reservation Clerks 1i.e., graduates.
Thi s adverti senent need not await the selection
mentioned in (ii) above or assessment of
vacanci es, but should be inmrediately issued by 7th
July with last date for applications as 17th July
and sel ections processed and conpleted by 31 st
July by which tinme the vacancy position will be
known. They should be given-training for 8 weeks
from7th  August to 23rd Septenber and successfu
candi dat es. shoul d be in posi tion in t he
Reservation offices by 25.9.1978.

Rai | ways, who have already got panels fromthe RSC or

are likely to get such panel shortly, should appoint

the women candi dates from those panel before resorting
to direct recruitment. It shoul d, "however, be ensured
that where the RSC sel ection has been a continued one,
the men candidates higher in the nmerit orders are al so
accompdated in other Reservation Ofices /on your

Rai | way.

(vi) At the nonent only the 'Reservation work will be
entrusted to wonen Enquiry and Reservation d erks.
Each Reservation counter would have two staff -
one a wonan in charge of Reservation work and a
Booking Clerk to issue tickets as is the procedure
in the Churchgate Reservation Ofice of the
West ern Rail way. Booking work in those offices nmay
continue as at present.

Note : The target dates laid down in (iv) and (v) above

are outer limts. Any Railway Admnistration which is

able to complete the work earlier, should do so

The General Manager’'s, the CCSs and CPGs should
personally ensure that items (i) to (vi) above are
conpl eted and the Upper and Lower C ass Reservations

Ofices in the metropolitan cities before 1st October

1978.

In view of the aforesaid change of ©policy decision

al wonmen candi dates were appointed either by way of

t recruitnment or by pronotion fromthe existing staff,

per-session the clainms of the appellants herein, who by

dat e have been continuing on ad hoc basis. Subsequently
appel l ants al so went through the process of selection
heir services regularised as Enquiry and Reservation

in the year 1982. But being aggrieved by the
itnment of the wonmen candidates in the year 1978 on
nt of the changed policy decision and as in deciding
inter se seniority in the <cadre of Enquiry-cum
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Reservation Clerk the services rendered by the appellants as
Enqui ry-cum Reservation Clerks on ad hoc basis had not been
taken into account, they filed the two suits in the court of
sub-ordi nate Judge, Del hi which suits were ultinmately
transferred to the Central Administrative Tribunal under
Section 29 of the Administrative Tribunals Act and the
Tri bunal by the inmpugned decision having rejected the claim
of the appellants, the present appeals have been preferred.
The Tribunal has come to a conclusion that the appointnent
of the appellants as Enquiry-cum Reservation Cerks being
purely on ad hoc basis as a stop gap arrangenent and thus
appel l ants not havi ng . been appoi nted as Enquiry-cum
Reservation derks after going through a process of
sel ection, the period they have served on such stop gap
arrangenent cannot be counted for reckoning their seniority
in the cadre of Enquiry-cum Reservati on derk, and
therefore, the railway ~“admnistration rightly calcul ated
their seniority “in the cadre from the date the appellants
were regularised as Enquiry-cumReservation Cerks after
under goi ng the process of selection

The | earned counsel appearing for the appellants, M.
Ani s Suhrawardy in GCivil Appeal No. 2734 of 1991 and M. BB
Sawhney who gave the witten submissions in Cvil Appeal No.
2733 of 1991, chall enged the decision of the Tribunal on the
ground that the appellants no doubt were appointed as
Enqui ry-cum Reservation C erks on ad hoc basis but they have
been duly recruited as Junior Commercial C erks through a
process of selection by the Railway Service Sel ection Board
and they having continued wuninterruptedly in the post of
Enqui ry-cum Reservation C erk,  there is no justification on
the part of the railway admnistration to ignore the period
they have served as Enquiry-cum Reservation C erk on ad hoc
basis prior to their due absorption in 1982 in the cadre of
Enqui ry-cum Reservation Cerk. The |learned counsel also
urged that while appointing them as Enquiry-cum Reservation
Clerks, the railway adm nistration having taken their option
that they will not be permtted to go back to the comercia
side and thereafter having appoi nted as Enquiry-cum
Reservation Clerk. Gross injustice has been neted out by not
counting their services which they have rendered as Enquiry-
cum Reservation Clerk on ad hoc basis, inasnuch as their
counter-parts in the commercial side have got accel erated
pronoti on whereas the appellants are suffering in the
reservation side. M. Mhajan, the |earned senior counse
appeari ng for t he rail way admi ni stration, however,
vehemently contended that the post of Enqui ry-cum
Reservation Clerk being a selection post and the appellants
prior to their selection in 1982 nerely havi ng been pronoted
on ad hoc basis whereas the wonen candi dates were appoi nt ed
by due process of selection in accordance with the changed
circular of the Railway Board of the year 1978, the ad hoc
period of the appellants cannot be taken into account for
reckoning their seniority in the cadre of Enquiry-cum
Reservation Clerk and in that view of the matter there.is no
infirmty wth the inpugned decision of the Centra
Admi ni strative Tribunal

In view of the rival submissions at the Bar, the only
guestion that arises for our consideration is : whether the
ad hoc continuance of the appellants in the cadre of
Enqui ry-cum Reservation C erk can be counted for the purpose
of seniority in the cadre, even though, they were regularly
absorbed by a process of selection only in the year 19827
The answer to this question depends wupon the relevant
provisions of the Rules governing the nmanner of filling up
of the post of Enquiry-cum Reservation O erk. Undisputedly,
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the post of Enquiry-cum Reservation Clerk is a selection
post and therefore the railway admnistration would be
entitled to select conpetent persons to man the cadre. As it
appears, prior to 1978, 25%of the posts were being filled
up by way of direct recruitment but rests of the 75% were
being filled up by giving pronmption to the Junior Conmercia

Clerks those of whom wee exercising their option and al so
were giving a declaration that they would not revert back to
the direct recruitment by wonmen candidates only. The
appel l ants, no doubt, have been brought to the reservation
side prior to 1978 but admittedly there had been no process
of selection in their case and they were posted as Enquiry-
cum Reservation Cerks nerely on ad hoc basis as a stop gap
arrangenent. The post of Enquiry-cum Reservation C erk being
a selection pot, the persons |ike the appellants who were
post ed agai nst those posts w thout going through the process
of selection on ad hoc basis ~do not have a right to be in
the cadre untiland -unless they are duly regul arised after
goi ng through  a process of selection. In the case in hand,

this process of selection was nmade only in the year 1982 and
t he appellants have been ~absorbed in the cadre of Enquiry-
cum Reservation Clerks after being duly selected. In this
view of the matter, ~their continuance on ad hoc basis from
1978 to 1982 cannot' be counted for the purpose of their
seniority in the cadre of Enquiry-cum Reservation Cerk nor
can they be held senior to the wonen  candi dates who were
directly recruited as Enquiry-cum Reservation C erks under
the changed policy by undergoi ng a process of selection. In
the aforesaid premses, we seenoinfirmty with the order
of the Tribunal so as to be - interfered with by this Court.

The appeal s are accordi ngly di sm ssed but in the
circunstances there will no order as to-costs:




