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ACT:
Advocates Act, 1961--Scope of authority of an advocate to
enter into conpromn se on behalf of his client.

HEADNOTE:
The appellant engaged a pleader to fight her case in a
Court. The case was adjourned fromtineto time for the

parties to conpose their differences. Eventually, the Court
recorded a conpronise, signed by the pleader of t he

appel | ant . At the time of signing the conmprom se, though
the appell ant was not present in Court, her litigation agent
was present and was consulted when the order was nmade. The

appellant later filed a suit-for a declaration that the
decree based on a conpromi se entered into by her pleader was
wi t hout authority and was not binding on her. The suit was

di sm ssed. The appeal was dismssed in limne by the High
Court.
On appeal to this Court, it was contended that t he

respondent, being a nere pleader, had no power to conprom se
a suit unless expressly authorised by the party.
Di sm ssing the appeal -

HELD : (a) Lawyers, be they advocates,  vakils or
pl eaders, stand on the sane footing in regard to their power
to act on behalf of their clients. By the Advocates Act,
1961, the Indian Bar came into existence permtting
enrol | ment of various categories of |egal practitioners like
vakils and pleaders. Section 55 of the Act provides that
every pleader, who did not elect to be enrolled as ’'an
advocate tinder that Act, shall continue to enjoy the sane
,is rights respects practice in any Court as be had before
that Act canme into force. [340 H, 341-A]

In the instant case, though the respondent. bad not enrolled
hinself as an advocate, his. rights respects practice, in
any Court are what he had enjoyed under the Bonbay Pl eaders
Act, 1920 notwithstanding its repeal P. by the Advocates
Act. [341-B].

(b) Every legal practitioner is an officer of the Court and
aids in the cause of justice. The responsibility of the
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advocates to their clients and to the Court has to be the
sanme even though sone of themnay be entitled to appear only
in District Courts while others in High Courts. The quality
of power cannot stand differentiation. [341-GH]

(2) If a suitor countermands his pleader’s authority to
enter into a conprom se or w thholds, by express recital in
the vakalat, the power to conpromise the |egal proceeding,
the pleader or the advocate cannot go against such advice
and bind the principal, his client. This is as illegal as
it is unprofessional. [342-FG

Jiwi bai v. Ranjuvar, AR 1947 N4g. 17, approved.

(3) To act for the suitor involves nyriad intricate actions
often so legal that the client may not even understand’ the
i mplication. Representation in Court may be so denmanding
and so transforns forensic obligation that a | awer may have
et hi cal difficulties in- mechanically obeying all t he
directions of his principal. The legal skill that is hired
by the client may, for its very effective exercise, 'need in
area of autonony and qui ckness of decision that to restrict
the agency to -express authorisationis to ask for an

unpr edi ctabl e and endless enuneration of powers. To
circunscribe the power to act is to defeat the purpose of
the engagenment. It is perfectly open to a party, |ike any
337

other principal, to mark out in the vakalat or by particular
i nstructions forbidden areas or expressly wthhold the right
to act in sensitive matters, the choice being his, as the
mast er . The | egal profession is a para-public institution
whi ch deserves the special confidence of and  owes greater
responsibility .to the comunity at |arge than the ordinary
run of agency. [346-D-G H

Sourindra v. Heranba, AR 1923 PC 98, foll owed.

Laxm das Ranchhodrlas v. Savitabai, [1955] 57 BLR 988, S. S.
Wai ker v. L. S. waiker, AIR 1960 Bom 20 and C. S. Nayak- v.
A. N. Menon AIR 1963 Ker. 213 approved.

Rondel v. Mrsley [1969] 1 AL C. 191 referred. to.

(4) The Advocate or pleader has authority to act by way of
conprom sing at case in which he is engaged even without
specific consent fromhis client subject to two over -
riding considerations : (i) He must act in good faith and
for the benefit of his client; otherwise the power fails.
(ii) It is prudent and proper to consult his client and take
his consent if there is tine and opportunity. In any  case,
if there is any instruction to the contrary or withdrawal’
of authority, the inplicit power to conpromse in the
pl eader will fall to the ground.[352-B]

In the present case, the 'pleader had acted substantially
with the know edge of and encouraged by his client. The
several adjournnment taken by the appellant specifically for
settling the suit speak for thenselves. There is no / doubt
that the broad sanction for. the conprom se cane ‘from the
appel lant, that no shady action was in inputable 'to the
respondent and that his conduct had been motivated by the
good of his client. [352-H

[ Counsel should not rush in with a conprom se where due care
will nake themfear to tread, that a junior should rarely
consent on his own when there is a senior in the brief, that
a party may validity inmpunge an act of conpromise by his
pleader if he is available for consultation but is by-
passed. The | awer must be above board, especially if he is
to agree to an adverse verdict.] [353-C D

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 43 of 1968
Appeal by special |eave fromthe judgnent and order dated
the, 11th Decenber, 1967 of the Bonbay Hi gh Court at Bonbay
ill Second Appeal No. 1428 of 1967.
V. M Limyae, V. NN Ganpule,R N Nath and Umla Sirur
for the appel | ant .
Y. S. Chitale and A G Rainaparkhi, for respondents.
The Judgrment of the Court was delivered by
KRISHNA |YER, J. There is nore than neets the eye in the
seemingly sinple legal issue raised in this ejectnment suit,
if we probe the deeper public and professional inplications
of the limtations on a pleader’s inplied power to enter
into a conprom se of a case bona fide can behalf of his
client, bat in his interest, although without his consent.
The facts to use trite phraseology, fall within a narrow
conpass. The landlords., Respondents 1 to 3, brought an
action for eviction of the tenant-appellant (Regular Suit
141 of 1964) ~under the rent control |aw extant in
Mahar asht ra. Litigation is often so harassingly long that
even ", here recovery of possession is sought for imediate
338
bona fide need of the owner, the judicial process takes its
slow notion course that settlenent of the dispute is not
i nfrequently preferred by both sides to protracted
adj udi catory justice. 1n the present case, although parties
had engaged |awers and gone to trial, they took severa
adjournnents fromcourt to conpose their differences, The
| ast such was granted in these terns :
"19-4-65 Parties as before present
"Application by defendant for adj our nnent
granted. Suit is adjourned for hearing to
21-4-65
Sd/- R H Maslekar
Joint Cvil Judge
Juni or Divi'si on.”
Eventual | y, on April 21, 1965 the court recorded a
conprom se, signed by the pleader of the tenant, giving 18
nonths tine to give vacant possession and decreed 'the suit
on the agreed terns. But at heart the tenant harboured the
intent to resist eviction; the inpropriety of breaching she
conprom se was overpowered by the tenpting plea of the
illegality of the decree on consent. So she, started -some
m scel | aneous proceedi ngs which were carried right upto this
Court although disnissed in every court as inconpetent.
Then she inaugurated this, the third chapter of litigation
Regular Civil Suit No. 422 of 1966 for a declaration that
the decree based on a conprom se entered into by her pleader
wi thout authority was not binding on her and consequently
she was not liable to be dispossessed. This |ast spell of
litigation, after the first conpromise in Court, has /taken
long ten years. Socio-legal research nay well prove that
legal justice may soon reach a point of no return if
fundanmental structural reformof the whole forensic process
were not | aunched upon and frivolous litigation screened so
as not to discredit faith in court justice. Anyway, in the
present case, the hierarchy of courts has held against the
appel l ant and she has cone up, by special |eave, conscious
of adverse findings of fact by courts below, to this Court.
The only point urged by Shri Limaye for the appellant is
that Respondent 4 the pleader, Shri Pal shikar, who signed
the razi, bad no authority to do so, especially because the
client’s consent so to do had not been secured and an
advocat e-respondent 5 before us-had also been retained in
the case who had neither signed the docunent not represented
to the Court about the settlement. It is conmon case that
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the tenant was absent in court although her litigation agent
was present (and consented) when the order was nade.

Shri Linmaye has raised the principal plea that Respondent 4
being a mere pleader, had no power to conpromise the suit
unl ess expressly authorised by the party and here adnmittedly
no such express authorisation existed. He seenmed to make a
di stinction between advocate and pl eader although at sone
stages he read this limtation as applicable to advocates
too. A second point faintly raised was prudently abandoned
for the reason that it had not been set up in the pleadings
or urged at earlier stages. Last mnute ingenuity is not
fairplay in court and

339

we cannot and did not pernmt himto argue that the court had
no material in the recitals of the conpronise to make out
the mandatory grounds required under the relevant ’rent

control’ law for acourt-to direct dispossession of a tenant
of a  building. We do not examine the materials of the
contention of -all

Now to the only contention canvassed before us. Al t hough

vintage rulings and relevant books have been cited and
voyages to Anglo-Anmerican | egal systens nade, we have to
decide the issue inthe light of Indian statute-law and
deci si ons agai nst ~ the  backdrop of 1ndian condi tions.
Foreign aid is hel pful ‘but inlaw, as in life, Indian genius
nmust speak. In this perspective, first we have to look tit
the pertinent provisions of the Cvil Procedure Code, the
Advocat es Act and the Bonbay Pl eaders Act.
Even before that we may reproduce the ternms of t he
conprom se which resulted in the decree for eviction in the
prior suit-(Regular Cvil Suit No. 141 of 1964)
"IN THE COURT OF THE C/VIL JUDGE , JUNTOR DIVISION AT
JALGAON
Regul ar Suit No. 141/64
SHANKARLAL GULABCHAND- Pl-ai nti f f
V.

ABDUL KADAR H. WELDER- Def endant

A conpromise has been arrived at nutually between the

plaintiff and the defendant and it is agreed as under  :-The
defendant is to give to the plaintiff actual possession of
the suit properties on or before the date the 30-10-66. I'n

case the defendant fails to deliver actual possession of the
said suit properties according the plaintiff is to take
actual possession of the said properties by filing a
Dar khast. The defendant is liable to pay at the rate of Rs.
55.90 the anount of the loss sustained in the form of
arrears of rent inclusive of the nunicipal tax and education
cess subsequent to the filing of the suit, from the date
1-4-64 until delivery of actual possession of the plaintiff,
and accordingly, the defendant is to pay at the said rate
the damages for the intervening period. In “case the
defendant fails to pay (the sane), the plaintiff is to
recover the amount by filing a Darkhast. The defendant is
to bear his own costs and to pay to the plaintiff the
latter’s costs of this suit. The plaintiff is to take the
amount of refund in respect of the Court fee stanp that may
be paid. It is agreed as above. A decree may therefore be
passed in terns thereof.
Sd/ - Shankarl al Gul abchand.
Sd/- R C. Agarwal .
Reagul ar Suit No. 422/66
Produced on behalf of the plaintiff

on the date 30-1-67

(Signature-illegible)

Advocate for the plaintiff
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(I'n English)

Sd/ - D. B. Choudhari .

Advocate for Plaintiff.

with authority to Conprom se.

Sd/ - B. H. Fal ashi kar

Plaintiff with authority to Conp.

No. 1 and 2 and plaintiff Shankarlal Gul abchand with pl eader
and defendant Abdul kadar with pleader adnmitted before ne

the conpromise. It is verified and adnmitted.
Sd/- R H Masl ekar
C J. 24-4-65"

Al though the Civil Judge nentions in the order t hat
"def endant Abdul Kadar’ with pleader adnitted before himthe
conprom se, it was not the defendant but his agent who was
actually present. That this is an error is conceded by Sr

Chital e appearing for respondents 1 to 3. The trial court as
well as the District Court went into the question whether
the plaintiff-appellant had nmade out that express directions
were given to the pleader Shri Fal shikar (respondent No. 4)
not to conprom se the suit and have cone to the concl usion
that no such positive instruction 'not to conprom se’ was
given by the party. ~This being the concurrent finding of
fact and the Hi gh Court having di sm ssed the Second Appea

inlimne we nay proceed on the footing that Sri Pal shikar

the pleader, had not been affirmatively informed not to
enter into a conpromi se. The second question on which also
both the Courts of fact have negatived the plaintiff-
appellant’s version ‘is that the conprom se was an act of
sharp practice, a fraud played by the pleader on his client
and on the court. W therefore exclude the possibility of
dubi ety and assune bona fides on the part of the pleader

We nmention this to narrow the scope of the controversy which
really turns on the existence or otherwise of the ' inplied
authority of a pleader to conpromse a suit in the interests
and on behalf of his client although w thout act ua

reference to himwhere his vakalat is silent on the point.
There is no statutory provision decisive of this i'ssue and

we have to garner the principles fromvarious factors |ike
the status and significance of the legal —profession in
soci ety, t he wi der powers conferred on | awyers as

di stingui shed fromordi nary agents on account of the triuna
facets of the role of an advocate vis a vis the client, the
court and the public and its traditions and canons of
prof essional ethics and etiquette. Above all, the paranount
consi deration that the Bench and the Bar forma noble and
dynam c partnership geared to the great social goal of
adm nistration of justice puts the | awer appearing in_the
court in a class by hinself and to conpare him wth an
ordinary agent nmay be to lose sight of the |awer as
engi neer of the rule of law in society.

Nati onal integration at the lawer’s level was statutorily
achi eved by the Advocates Act, 1961 whereby the Indian  Bar
with a classless orientation, cane into existence pernmitting

enrol I ment of various categories of |legal practioners like
vakils and pl eaders (see s. 29). It
341

must be noted, however, that Shri Pal shikar has not been
enrolled as an Advocate. On the contrary, the party had
briefed, apart from Shri Pal shikar (just a pleader wth a
sanad under the Bonbay Pl eaders Act, 1920-for short, the
Bonbay Act), an Advocate Shri Khatib, 6th respondent.
Section 55 of the Advocates Act provides that every pleader
who does not elect to be enrolled as an Advocate under that
Act shall continue to enjoy the same rights as respects
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practice in any court as he had before that Act cane, into
force. Thus his rights as respects practice in any court
are what he had enjoyed under t he Bonbay Act ,
notwithstanding its repeal by the Advocates Act. Qur

attention was drawn to ss. 9 and 16 of the Bonbay Act but
neither section helps us nuch in regard to the controversy
bearing on the conpetence of a pleader, to enter into a
conprom se wi thout the consent of the, concerned party.
Even so, s. 9 illumnes the area to sone extent and the
rel evant portion may be extracted
"9. No person shall appear, plead or act for
any party in any civil proceeding in any court
unl ess he i's a pleader as defined in this Act
and is entitled and duly enpowered to appear
pl ead and act for such party in such
proceedi ng; "
Shri  Chitale contends-and this argument has found favour
with the courts belowthat a pleader has power to act for
any party and to settle a dispute involved in a suit 1is

ancillary to or inplied inthis power to act. When he
settles his client’s suit he acts for himas nuch as he does
so when he gives up a point as neritless. W will exam ne

this matter nore in depth a'little later.

There is force in the suggestion that even though a pleader
or’ vakil mght not have chosen to get hinself enrolled , in
their very eligibility to be enrolled as advocates, there is
inmplicit statutory acceptance of the position that all these
categories of |egal practioners have substantially the same
powers vis-a-vis client and court.” The egalitarian ethos
injected by the Advocates Act nakes for parity of powers
between pleaders and advocates to act on behalf of their

client. W think if right toread into the conplex of
provisions bearing on legal practitioners this ‘activist
identity of power to act. After all, every | ega

practitioner |abels apart, is an officer of the court and
aids in the cause of justice.  Logically and sociologically
and, indeed, legally, their responsibility to their clients
and to the Court have to be the sanme even though sone of
themmay be entitled to appear only in District Courts while
others in the Hi gh Courts, and Advocates in any Court in the
whole of the country. The quality of the power-1imtaions
on the courts in which appearance is permissible being
ignored for the tine being cannot stand differentiation
This stand is reinforced by a reference to the Gvi
Procedure Code which regulates the | egal process in _I'ndian
courts. Order I1l, r. 1, reads :
" 1. Any appearance, application or-act in or
to any Court, required or authorised by lawto
be made or done by a party in such Court, may,
except where ot herw se
442
expressly provided by any lawfor the tine
being in force, be made or done by a PartY in
person, or by his recognised agent or by a
pl eader appearing, applying or acting on the
case may be,.on his behalf
W may also read r. 4(1) of the sane order
"(1) No pleader shall act for any person in
any Court, unless he has been appointed for
the purpose by such person by a docunment in
witing signed by such person
Both these provisions clothe the pleader with the power to
act in any court provided he has been enmpowered by a
vakal atnama in this behalf. The Code has defined ' pleader’
in these general terns :
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" Sec. 2(15) ’'Pleader’ nmeans any ' person
entitled to appear and plead for another in
Court, and includes an advocate, a vakil and

attorney of a High Court."
It-is obvious that this definition obliterates any status-
wi se distinction between an advocate and any other |ega
practitioner like a vakill or pleader entitled to appear in
court on behalf of his client. A profession whose founding,
fighting faith is equal justice under the Ilaw does not
practice inequality withinits fold deaf to the nbod nusic
of non-di scrim nation.
The broad conclusion, having due regard to the perspective
"we have set out right at the beginning, is that |awers, be
they Advocates, vakils or pleaders, stand on the sane
footing in regard to their power to act on behalf of their
clients.
The cases cited before us, discerningly understood, confirm
the soundness of this equating principle. As earlier
clarified, the sole issue is the delineation of the scope
and ambit ~of 'action. Does the power to 'act’ cover the
right to settle the suit wthout  getting the client’s
consent, or is it inplied in the engagement ? To clear
possi bl e confusi on we may straightaway state that both sides
agree-and that is  the undoubted lawthat iif a suitor
counternands his /pleader’'s authority 'to enter into a
conprom se or withholds, by express recital in the vakalat,
the power to conpromise the | egal proceeding, the pleader
(or, for that matter, the Advocate, cannot go agai nst such
advice and hind the principal, his client. This is as
illegal as it is unprofessional
Shri Linaye has relied on a few decisions-both of the Privy
Council and of the Indian Hi gh Courts, in his endeavor to
nake out that pleaders cannot conpromise suits ' unless
expressly authorised 'by the vakalatnanma. To substantiate
the contrary position, Shri Chitale has drawn our attention
to other rulings. These citations may he briefly surveyed
and they are : Sourindra v. Heranba(l) ; Sourendra /Nath v.
Tarubal a Dasi (2); Jiwi bai v. Ramuwar (FB) (3); Supaji v.

(1) A1.R 1923 PC 98. (2) A.l.R 1930 PC 158.
(3) A 1.R 1947 Nag. 17.
343

Nagorao(1l); Ramaswam v. Jai Hi nd Tal ki es(2); Govi ndammal v.
Mar hmut hu Mai stry (3); Laxmi das Ranchhoddas v. Savitabai (4);
S. S. walker v. L. S. Walker(5); and C. S. Nayakamv. A N
Menon( 6)
Al t hough, on an anal ysis of these decisions, sonme discordant
notes may be heard, there is substantial harnony of judicia
opinion on the proposition that the different | classes of
| egal practitioners have the sane rights in relation to the
case in which they have been engaged. |Indeed, even if there
be any margi nal doubt, we have to interpret the lawin such
manner as to pronote the integration of the Indian Bar in
tune with the spirit of s. 29 of the Advocates Act ' which
categorically states that subject to the provisions of .« that
Act and any rul es made thereunder, there shall, as from the
appointed day, be only one class of persons entitled to
practice the profession of |aw, nanely, advocates.
Shri Li maye placed great reliance on the Judicia
Conmittee’s statement in Sourindra (supra) where Sir John
Edge observed
"A pleader, who does not hold and has not
filed in the suit before the Court hi s
client’s general power of attorney authorising
hi m generally to conpronise suits on behal f of
his «clients, cannot be recognised by a Court
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as having any authority to conpronise the suit
unless he has filed in the suit his client’s
vakal at nana gi ving himauthority to conpromn se
the suit before the Court."
Superficially wunderstood, this supports the appellant in
wiggling out of the conprom se, because the pleader Shri
Phal si kar had not been given any authority to conpronise the
suit, in the vakal atnama, but we do not think that this is a
disability specially attaching to a pleader as distinguished
from an Advocate. W go further and consider that these
observations have to be construed in the context of the fact
that in the facts of that case sone of the defendants had
not filed vakalatnamas at all and that, wultimately, the
Judicial Committee had uphel d the conpronise after specia
val al at nanmas were filed for the unrepresented parties. The
guestion of the powers of a pleader, as distinguished from
the larger powers of ~an Advocate did not come up for
consi deration in'that appeal and we cannot treat the ruling
as authority for the position taken up by the appellant.
Lord Atki'n, speaking for the Judicial Conmittee in Sourendra
Nat h (supra) al'so had to deal with agreenment to conprom se a
suit and the inplied power of ‘an advocate to settle the suit
on behal f of his
(1) A 1.R 1954 Nag. 250. (2) A I.R 1956 Mad. 586.
(3) AI.R 1959 Mad. 7. (4) [1955] 57 B.L.R 988.
(5) AI.R 1960 Bom /20. (6) A l.R 1968 Ker. 213.
10 SC 75-23
444
client. '.he statenent of the lawis instructive and nay
wel | extracted:
"They are of opinion that M. Sircar, as an
advocate of the Hi gh Court, had, when  briefed
on behal f-of the defendant, in the Cou
rt of the
Subordi nate Judge of Hoogly, the i nmplied
authority of his client to settle the suit.
Their Lordshi ps have al ready said that he nust
be treated as though briefed on the'trial of
the suit. Their Lordships regard the power to
conpromi se a suit as inherent in the position
of an advocate in India. The considerations
which have led to this inplied power being
established in the advocates of Engl and,
Scotland and Ireland apply in equal neasure to
India. It is a power deened to exist because
its existence is necessary to effectuate the
rel ati ons between advocate and client, to make
possi bl e the duties inposed upon the advocate
by his acceptance of the cause of his client.
The advocate is to conduct the cause of his
client to the wutnost of his skill and
under st andi ng. He must in the interests of
his client be in the position, hour by hour
alnbst mnute by mnute, to advance this
argunent, to withdraw that; he nust nmake the
final decision whether evidence is to be given

or not on any question of fact ; skill in
advocacy is | argel y the result of
di scrimnation. These powers in thensel ves
al nrost anount to powers of conpromse ; one

point is given up that another may prevail

But in addition to these duties, there is from
time to time thrown upon the, advocate the
responsi bl e task of deciding whether in the
course of a case he shall accept an offer made
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to him or on his part shall nake an offer on
hi s client’s behalf to receive or pay
sonmething less than the full claimor the ful
possible liability. Oten the decision nust
be made at once. |If further -evidence is
called or the advocate has to address the
Court the occasion for settlement will vanish.
In such circunstances, it the advocate has no
authority wunless he consults his client,
val uabl e opportunities are |ost to t he
client." (enmphasis, ours)
Their Lordships referred to the apparent authority that
counsel has in England to conpronmise in all matters
connected with the action.. The jurisprudential basis as a
branch of the Law of Agency has been thus expressed by Lord
Atkin :
"Two -~ observations nay be added. First, the
i mplied authority of counsel is not an
appendage of office, a dignity added by the
Courts to the status of barrister or advocate
at law. It is inplied in the interests of the
client, to givethe fullest beneficial effect

to his enploynent of the advocate. Secondl vy,
the i mpl i-ed aut hority can al ways be
countermanded by the express directions of the
client. No advocate has actual authority to
settl e a case agai nst the express instructions
of his client. |If he considers such express
i nstructions
345

contrary to the interests of his client, his
renmedy is to return his brief."
The Judicial Comittee equated the Indian Advocate and his
duties to his client in the conduct of the suit as in no
wi se different fromthose of his counter-parts in the United
Ki ngdom :
"There are no local conditions which nmake it
| ess desirable for the client to have the ful
benefi t of an advocate's experience and
j udgrent . "
There is an obscure passage in the judgment which, according
to Shri Limaye supports him: True, the Board has observed
"Where the legal representative in Court of a
client derives his authority froman express
witten authority, such as. a vakal atnang,
different considerations may well arise, and
in such cases their Lordships express no
opinion as to the existence of any inplied
authority of the kind under discussion.”
We are unable to see anything here to contradict the genera
power, actual though inplied, of counsel (be he advocate or
pl eader) to settle the suit of his client as part '‘of his
duty to protect the interests of his client.
W may now nove on to the Indian decisions, none of which
specifically uphold the absence of inplied authority of a
pl eader qua pleadegr to enter into a conprom se binding on
his client.
Perhaps the clearest pronouncenment against the degrading
differentiation of pleaders is that by a Full Bench of the
Nagpur High Court in Jiw bai (supra). After an exhaustive
di scussi on, which we need not repeat, the Court concluded at
p. 26 :
"Qur answer to the second question is that
counsel in I ndi a, whet her Barri sters,
Advocat es, or pleaders, have inherent powers,
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both to conpromise clains, and also to refer
disputes in Court to arbitration, without the
authority or consent of the «client, unless
their powers in this behalf have been
expressly countermanded, and this, whether the
law requires a witten authority to "act’ or
"plead’ or not."
(enphasi s, ours)

The |legal deduction is contained in these
enphatic words :

"Brush wunrealities aside and what do we get
but a contract ? How nuch nore is that the
case in those parts of |India where no
solicitor intervenes and counsel and client
nmeet face to face ? How much nore when there

is an actual instrunent of engagenent or a

power of attorney ? How nuch nore when the | aw
requires witing ?" (p. 24)

346
"The Privy Council tells us that there is
i'nher ent in the position of counsel an

implicit ~authority to do all that is ex-
pedi ent , proper and necessary for the conduct
of the suit and the settlenent of the
di spute.™ (p. 25)
"Turning next to 0.3, R 4, consider again the
case in which a pleaderis appointed sinply to
"act” ‘without any attenpt to set forth the
scope of his acting. (That incidentally is in
substance the power given to the plaintiff’'s
counsel in the case). |s conpronise not an
acting ?" (p. 25)

Qur attention has been drawn to Supaji (supra) which, while

affirming inmplicit authority of an Advocate, doubts the

application of the same principle to pl eader. We
unhesitatingly prefer the Full Bench view (supra).
Alittle reflection will unfold the conpelling necessity of

giving a conprehensive nmeaning to the expression “act’ and
for the inclusion of all categories of legal practitioners
as repositories of this. anple agency, bound yet broadened
by obligatory traditions, professional control and public
confidence in the Bar as a nassive social instrumentality of
denocracy. To act for the suitor involves nyriad intricate
actions often so legal that the <client nay not even
understand the inplication, sonetinmes so sudden that tine
for taking instructions is absent. Representation in court
may be so demandi ng and so transforns forensic ~obligation
that a |l awer may have ethical difficulties in  mechanically
obeying all the directions of his principal. The | ega
skill that is hired by the client my, for its very
effective exercise, need an area of autonony and “—quickness
of decision that to restrict the agency to express
authorisation is to ask for an unpredictable and endless
enuner ati on of powers such as what to ask a w tness and what
not to, what subm ssions to nake and what points to give up
and so on. To circunstances the power to act is to defeat
the purpose of the engagement. Those who know how courts
and counsel function wll need no education on t he
jurisprudence of lawer’s position and powers. O course,
we hasten to enter a caveat. It is perfectly open to a
party, like any other principal, to mark out in the vakal at
or by particular instructions forbidden areas or expressly
withhold the right to act in sensitive matters, the choice
being his, as the master. |If the |awer regards these
fetters as inconsistent with his position, he may refuse or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 17

return the brief. But absent speaking instructions to the
contrary, the power to act takes in its wings the right and
duty to save a client by settling the suit if and only if be
does so bona fide in the interests and for the advantage of
his client. This anmplitude of the power to act springs from
the builtin dynamism challenge and flux of the very
operation of |legal representation as felicitously expressed,
if we may say so with great respect, in the noble words of
Lord Atkin (Sourendra Nath’'s Case (supra). W may suppl enent
the grounds for giving this w der construction by the fact
that the legal profession is a para-public institution which
deserves the special confidence of and owes greater
responsibility to the comunity at large than the ordinary
run of agency.
347
This reasoning has been high lighted by the Kerala Hi gh
Court in its Full Bench decision in Nayakaim (supra).
Mat hew ~J., exam ned the English authorities and applied it
to Indian conditions. The |earned Judge observed
"The construction of a docunent appointing an
agent is different- fromthe construction of a
vakal at appoi nting counsel. In the case of an
agent the docunment woul d be construed strictly
and the agent would have only such powers as
are conferred expressly or by necessary
inmplication. |In the case of counsel the rule
is otherwi se because there we are dealing with
a profession where well-known rules have crys-
tallised through usage. It is on a par with a
trade where the usage, becones an additiona
term of the contract, if not contrary to the
general |aw or excluded by express agreenent."
(p. 215)
More inportantly, Mathew, J. placed accent on the | specia
position of the Bar
"That counsel is not a mere agent  of the
client would be nade clear if we |look at the
nature of his duties and relationship with the
public and the court. Counsel has a
tripartite relationship : one with the public,
another with the court, and the third with his
client. That is a wunique feature. O her
professions or callings may include one or two
of these relationships but no other —~has the
triple duty. Counsel’s duty to the public is
unique in that he has to accept all work from
all clients in courts in which he holds
hi nsel f out as practi ci ng, however
unattractive the case or the client." (p. 216)
The passages quoted fromLord Dearing M R in Ronadel’s
Case (1967 1 Q B. 443) bear repetition when considering the
public justice role of the Bar
"A barrister cannot pick or choose hi s

clients. He is bound to accept a brief for
any man who cones before the courts. No
matter how great a rascal the man nay be. No
matter how given to conpl ai ni ng. No matter
how undeserving or unpopul ar his cause. The

barri ster must defend him to t he end.
Provided only that he is paid a proper fee, or
in the case of a dock brief, a nomnal fee.
He nmust accept the brief, and do all he
honorably can on behalf of his client. | say |
all he honorably can’ because his duty is not
only to his client. Al those who practice at
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A Division
C.J., spoke

the Bar have fromtine to tine been confronted
with cases civil and crimnal which they would
have liked to refuse, but have accepted them
as burdensone duty. This is the service they
do to the public. Counsel has the duty and
right to speak freely and i ndependent |y
wi t hout fear of authority, w thout fear of the
judges and al so without fear of a stab in the
back fromhis own client. To sone extent, he
is a mnister of justice."
348
"It is a mstake to suppose that he is the
nout h- pi ece of his client to say what he wants
or his tool to do what he directs. lie is
none of these things. He owes allegiance to a
hi gher ~cause. It is the cause of truth and
justice. He nmust-not consciously msstate the
facts. He rmust not knowi ngly conceal the
truth. He nust not unjustly nake a: charge of
fraud, that is, wthout evidence to support

it. He nmust produce all t he rel evant
authorities, even those that are against him
He rmust see'that his client discloses, if

ordered, the relevant documents, even those
that ‘are fatal to his case. He nust disregard
the nost specific instructions of his client,
if they conflict with his duty to the court.
The code which requires-a barrister to do al
this is not a code of law. It is a code of
honour . If he breaks it, he is  offending
against the rules of the profession and is
subject to its discipline.™
(p. 216)

Bench of the Bonbay High Court (where Chagla

for the Court) takes a pragmatic view of a

| awyer’s powers to settle as is reflected fromthe head-note
which is sufficient for our purpose (see head-note in
Ranchhoddas (supra);

imtation

"It is inpossible for a nmenber of the Bar to
do justice to his client and to carry on his
pr of essi on accordi ng Lo the hi ghest ~ standards
unless he has the inplied authority to do
everything in the interests of his client:
This authority not only consists in putting
forward such argunents as be  thinks proper

but also to settle the client’s I'itigation if
he feels that a settlement would be in the
interests of his client and it would be
foolish to let the litigation proceed to a
judgment, This inplied authority has al so been
descri bed as an actual authority of counsel or
an advocate. This authority may be limted or

restricted or even taken away. If a

is put upon counsel’s authority, his inplied
or act ual aut hority di sappears or is
destr oyed. In such a case he has only an
ostensi bl e authority as far as the other side
is concerned. Wen the actual authority is
destroyed and nerely the ostensible authority
remai ns, then although the other side did not
know of the limitation put upon the authority
of an advocate, the Court will not enforce the
settl enent when in fact the client had
withdrawmn or limted the authority of his
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advocate. "

The Madras decisions have not been consi stent. In

Ramaswam 's Case (supra) it was observed
"I't has been laid down in Jagpati Mudaliar v.
Ekabara Mudaliar 21 Mad. 274 that it is not
conpetent to a pleader to enter into a
conprom se on behalf of his client without his
express authority to do so. See also Thernal
Ammal v. Sokkarmmal 1918. Mad. 656 and Sarath
Kurmari Dasi v. Anul yadhan 1923 PC 13.

349
As the vakal at did not give counsel authority
to conpromse, Kesrvaranan Chettiar and the
two other directors who sail with him would
not be bound by the conprom se."
(p. 589)

The reference to ’'pleader’~ here is not really in

contradi stinction to ' advocates’. But in CGovi ndanma

(supra) Ramaswanmi, J., after an elaborate exam nation of the

I ndi an and Angl o-Anmeri can cases and books sums up thus :
“An exam nation of ‘these authorities and
extracts from  standard publ i cations on
pr of essional conduct, | eads us to t he
foll ow ng deductions : The decisions appear to
be fairly clear that even in cases where there
is no express authorisation to enter into a
conpr om se, under the -inherent aut hority
inmpliedly given to the Vakil, he has power to
enter into the conpronm se on behalf of his
client. But in the present state of the
clientele world-and the position in which the
Bar now finds itself and in the face of
divided judicial authority and absence of
statutory backing, prudence dictates t hat
unl ess express power is given in the vakal at
itself to enter into conprom se, in accordance
with the general practice obtaining, a specia
vakal at should be filed or the specific
consent of the party to enter into t he

conprom se shoul-d be obt ai ned

endorsenent is made on the plaint etc., it
woul d be better to get the signature or the
thunb inpression of the party affixed thereto,
nmaking it evident that the party is aware of
what is being done by the vakil on his or her
behal f." (p. 1 2)
In the American systemthere is only a single class of
attorney wunlike in Geat Britain, but the inplied power to
conprom se has, not been upheld. Anerican Jurisprudence S.
98 (pp. 318-320) has the following to say :
"The rule is al nbst universal that an attorney
who is clothed with no other authority  than
that arising from his enploynent in  that
capacity has no inplied power by virtue of his
general retainer to conpromi se and settle his
client’s claim or cause of action, United
States v. Beebe (1901) 180 US 343(Zl6), Hol kar
v. Parker (1813) 3 Law Ed. 396 (z17), Colder
v. Bradley (C.CA 4th) 233 F. 721.(zl6),
Anucas, 1917 A 921 (Z19) : In re Sonyder
(1907) 190 N. Y. 66 (Z20), Ward v. Osini 1926
243 N. Y. 123 (Z21), except in situations where
he is confronted with an energency and pronpt
action is necessary to protect the interests
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of the client and there is no opportunity for
consultation with him Generally, unless such
an energency exists, either precedent specia
authority fromthe client or subsequent rati-
350

fication by himis essential in order that a
conprom se or settlenent by an attorney shal
be binding on his client."

(p. 12)
We are inpressed by the el oquent and | unmi nous observations
of Lord Reid, if we may say so with great deference, in

Rondel v. Worsley (1)
"Every counsel has a duty to his client
fearlessly to raise every issue, advance every
argunent, and . ask every question, however
di stasteful, ~which he thinks will help his
client’s case. But, as an officer of the
court, ~concerned in the admnistration of
justice, he has an overriding duty to the
court, to the standards of his profession, and
to the public, which may and often does | ead
to a conflict, with his client’s w shes or
with what his client thinks are his persona
i nterests. Counsel nust  not mslead the
court, be nust not lend hinself to casting
aspersiions on the other party or w tnesses for
which there is no sufficient  basis in the
information in his possession, he nmust not
wi thhold authorities or docunents. which may
tell against his clients but which the law or
the standards of his profession require himto
produce. And by so acting he may well incur

the di spleasure or worse of his client

so that
if the case is lost, his client would or m ght
seek legal redress if that were open to him"
(Cases and Materials on The English Lega
System by GCeoffrey WIson-Sweet & Maxwell -
1973, p. 124)
We may now deal with the properties whichmay bear upon
thebona fides of the lawyer’s conduct if he settles a
suit, wthout <client’s consent, Powers —are one thing,
prudence is another and indeed the latter sonetinmes  bears

upon the forner. Mathew J set the record straight, if we
may say with respect, in Nayakam (supra)
"Although we see no reason to limt or
restrict the inplied authority of counsel to
conprom se an action or confess j udgmnent

unl ess expressly done so by his client, we
think that both in the interest of the client
and the good reputation of counsel;, it is
al ways advisable that he should get specific
instructions before taking such a radica
step.”
(p. 216)
Anot her facet of the limt on |lawer’s powers is articul ated
in the Bonbay view, if we may use that expression for
conveni ence, the ruling-viz., Waikar (supra )-being one
relating to the inplied of an advocate to conprom se.
Certainly, as pointed out there, the power cannot extend to
matters extraneous to the action. Midhol kar J. has
uttered a caution that, as far as possible, irrespective of
t he
(1) [1969] 1 A C 191
351
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scope of the power the |awer nmust prefer to get his
client’s concurrence to the settlement. The reasons are
obvious. |If the conpromi se is not bona fide in the client’s
interests, the power is exceeded and it is rash to bind a
party to razi w thout his know edge when there is tine to
consult and the terns affect him adversely. The Privy
Council’s observation in Sheonandan Prasad Singh v. Abdu
Fat en Mohamed Reza (11) serve as rem nder
"But whatever may be the authority of counsel
whet her actual or ostensible, if frequently
happens that actions are conprom sed w thout
reference to the inplied authority of counse
at all. I'n these days comunication wth
actual principals is much easier and quicker
than in the days when the authority of counse
was first established. In their Lordship's
experience bothin this country and in India
it constantly happens that counsel do not take
upon -t hensel ves to conproni se a case W thout
recei ving express authority fromtheir clients
for the particular ternms : and that this
position -in each particular case is nmutually

known between the parties."” (p. 22) (s

upr a)

Ramaswam J., also in Govindammal (supra) in the paragraph

al ready extracted, has referred to a disturbing aspect which

nmust alert the public and the profession to the lurking

dangers of a carte blanche to counsel to conprom se a case

without <client’s precedent permi'ssion. The |earned Judge

guotes, what may be a cautionary signal. from Thenal Ammal

v. Sokkummal (ILR 41 Mad. 233, 235AIR 1918 Mad. 656)
"I't is not the ordinary duty of ‘an Advocate to
negotiate ternms, wthout reference to his
client, wth the opposite party. Such an
action is calculated to place the practitioner
in a false position. ~ W do not think it is
desirabl e that such a power should vest in him
in the interest of the profession. 'From the
point of view of the client, we think that it
is not safe that he should be regarded by
engaging a vakil to have given him authority
to di spose of his right in any way he chooses.
Therefore we think that the general  power
clainmed is not in consonance with the highest
ideals of the profession or of justice. For
these reasons we think that —a very strict
interpretation should be placed upon vakal at
cont ai ni ng powers of this kind."

Ramaswami, J. has adverted to the wser alternative of

counsel seeking client’s consent before conpromsing the

litigation, having regard to the 'position in which-the Bar

finds itself’ these days.

(1) AR 1935 P.C 1109.

352

Wiile we are not prepared to consider in this case whether

an Advocate or pleader is liable to legal action in case of

devi ance or negligence, we nust uphold the actual, though
inmplied, authority of a pleader (which is a generic
expression including all |egal practitioners as indicated in

s. 2(15), CP.C) to act by way of conpromising a case in
which he is engaged even without specific consent from his
client, subj ect undoubt edl y to t wo over-riding
considerations : (i) He nust act in good faith and for the
benefit of his client ; otherwise the power fails (2) it is
prudent and proper to consult his client and take his
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consent if there is time and opportunity. |In any case, if
there is any instruction to the contrary or wthdrawal of
authority, the inplicit power to conpromse in the pleader
will fall to the ground. W need hardly enphasise that the
bar nust sternly screen to extirpate the bl ack-sheep anong
them for Caesar’s wife nust be above suspicion, iif the
profession is to command the confidence of the community and
the court.
On the facts of the present case we have little doubt that
the pleader has acted substantially with the know edge of
and encouraged by his client. The several adjournnments
taken by the appellant specifically for settling the suit
speak better when we read the penultimate application for
post ponenent on this score. . Exhibit 21, d/17-2-65 runs:

“I'n the Court of the Joint Gvil Judge, J. D

at Jal gaon Reg.  Suit No. 141/64

Shankar | al Gul abchand Mor e &
Os. .. e e
Plaintiffs

Ver sus
A Kadarr H Welder................. Def endant
The respectful application on behalf of the
Pl aintiffs and the Defendant is

as follows -

In the said matter, tal ks regarding conprom se

are going on nutually between the plaintiffs

and  the defendants. The tal ks have not

concluded as yet. Hence be pleased to adjourn

the hearing fixed for today and give another

date for hearing. ~This is the application
Date : 17-2-1965 Sd/--D. H Chaudhr

Advocate for plaintiff
Sd/ - B. H.  Pal shikar
Advocate for defendant.
Al [.owed
Sd/- R H. Masl ekar
17-2-65."

We feel no doubt that the broad sanction for the conpromn se
cane fromthe tenant, that no shady action is inmputable to
respondent 4 and that his conduct has been notivated by the
good of his client.
353
The | ast posting was for reporting the conpromi se. But, on
that date, the Court declined further adjournnent —and the
party being absent and away, the pleader for the appellant
had no alternative but to suffer an eviction decree or
settle it to the maxi mum advantage of his Ordinarily when a
junior and senior appear in the case, it wuld be an
adventurist act exposing hinself to great risk on the / part
of the junior to report a conprom se without consulting his
senior, even assumng that the party was not avail able.
Neverthel ess, we have had an over-all view of the facts of
the present case and do not feel inclined to the view that
the inplied authority of the pleader has been abused. The
courts below were right in fastening the settlenment of the
suit upon the appell ant.
Nevertheless, it is right to stress that counsel should not
rush in with a razi where due care will make them fear to
tread, that a junior should rarely consent on his own when
there is a senior in the brief, that a party may validly
i mpugn an act of conpronmise by his pleader if he is
available for consultation but is by-passed. The | awyer
nmust be above board, especially if he is to agree to an
adverse verdict. As for classes of legal practitioners, we
are equally clear that the tidal swell of wunification and
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equal i sation has swept away all professional sub-castes.

Anyway, that is the law. Such artificial segregations as

persist are nere proof of partial survival after death and

will wither away in good time. Anyway, that is our hope.

We dismiss the appeal, but in view of divided judicia

opinion in the H gh Courts and the Constitutional obligation

of this Court under Art. 141 to resolve and settle the |aw

we direct the parties will bear their costs in this Court.
Appeal dim ssed

P. BB R
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