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CASE NO. :
Appeal (civil) 6793 of 2004

PETI TI ONER
Nandki shore Ganesh Josh

RESPONDENT:
Conmi ssi oner, Municipal Corporation of Kalyan & Donbivali & Os.

DATE OF JUDGVENT: 15/10/ 2004

BENCH
N. Santosh Hegde & S.B. Sinha

JUDGVENT:
JUDGMENT

[Arising out of SLP (Civil) No.14833 of 2002]

S.B. SINHA, J :

Leave granted.
| NTRODUCTI ON :

The Appel | ant “herein, Chairman of the Standing Committee of the
Second Respondent - Muni cipal Corporation of Gty of Kalyan and
Donbi vali (hereinafter referred to as "the Corporation’) had filed a wit
petition before the Bonbay Hi gh Court praying for issuance of a wit of or
in the nature of mandanmus directing the respondents to ensure that whenever
a proposal for grant of approval of the contract in ternms of Section 73 of the
Munbai Provi nci al Minicipal Corporation Act, 1949 (hereinafter referred to
as 'the Act) is placed before the Standing Commttee, the same shoul d
contain the tender forns and other documents submitted by the contractor as
wel | as other docunents, if any, containing the records of negotiati ons nmade
by the Comm ssioner of the Corporation after the tenders are opened or
pl aced before it. The said wit petition was dismnm ssed by the Hi gh Court on
an interpretation of clause (c) of Section 73 of the Act as also the |ocus of
the Appell ant.

THE ACT VIS-@VIS THE PARTIES :

The Respondent - Cor poration has been constituted under the

provisions of the said Act. The First Respondent herein is the

Conmi ssi oner of the said Corporation appointed in ternms of Section 36 of

the Act. The State is also a statutory authority under the Act and may in a
given situation exercise its revisional jurisdictionin terns of Section 451
thereof. A Standing Committee is constituted under Section 20 of the said
Act . The Chairman of the Standing Committee is elected in terns of

Section 21 thereof. The Standing Conmittee exercises wvarious powers wth
whi ch we are not concerned at present. Section 73 enmpowers the

Conmi ssioner to execute contracts on behalf of the Corporation but clause
(c) thereof restricts the said power in the following terns :

"(c) no contract which will involve an expenditure
(ten | akh rupees) or such higher amount as the
Corporation may, with the approval of the (State)
Government, fromtinme to tinme prescribe, shall be
nmade by the Comm ssioner unless the sane is
previously approved by the Standing Comittee:

Provi ded that, where the previous approval of
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the Standing Committee is sought by the

Conmi ssi oner for any contract the Standing

Commi ttee shall consider and di spose of the

proposal made by the Conmi ssioner in that behalf
within fifteen days fromthe date on which the item
is first included in the agenda of any neeting of that
Conmittee, failing which, the approval to such
contract shall be deened to have been given by the
Conmittee, and a report to that effect shall be made
by the Comm ssioner to the Corporation.”

BACKGROUND FACTS :

In exercise of the said power the First Respondent issued notices
inviting tender for supply of various materials, pursuant whereto or in
furtherance whereof, ~contractors subnmtted their tenders. He forwarded
sunmari es of three separate tenders, which according to the Standing
Conmittee of the Corporation-did not disclose any material whereby it could
assess the nerits or denerits thereof. The matter was pl aced before the
Standi ng Conmittee on 26.4.2001 whence the follow ng resolution was
passed :

"Consi dering the adm nistrative proposal of
suppl yi ng Bl eachi ng Powder Grade-2 and
Hydrated Linme to Twel fth Water Treatnent Pl ant,
it is essential to obtain relevant docunents to
provi de detailed information to the nenbers of the
Standing Conm ttee. Therefore, this Standing
Conmittee resol ves that, as per rules the
admi ni stration should subnit brief of the said case
in office of the Secretary for the information of the
Standing Conmittee. Simlarly, infuture briefs of
each proposal from adm nistration, which is placed
before the Standing Comm ttee shoul d be
submitted in Secretary’s office along with profile
fromtime to time for the perusal of the Standing
Committee."

Curiously the First Respondent did not respond thereto directly to the
Standing Committee; but by a letter dated 9.5.2001 addressed to the
Secretary of the Corporation posed a question as to under which rule it had
asked for the said docunents. It was cont ended

"The adm ni stration has decided to ask the
CGovernment for advice. As soon as the advice is
obt ai ned fromthe Government a decision shall be
taken in respect of the demand referred to above."

The Covernnent of Maharashtra by its letter dated 18.5.2001 quoting
Rul e 24 of the Rule Book of the Corporation, General Meetings, Standing
Conmittee and Transport Conmittee Working Rul es, opined

"Theref ore before approving any work or
resol ution the Standing Conmittee shall exam ne
these docunents. Therefore it is essential to nake
avai |l abl e such docunents in the office of the
Secretary or in the presence of their representative
for the perusal of the speaker or menmber of the
Standing Committee."
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Rul e 24 of the Rules, however, does not appear to have been correctly
quoted in the said letter, which is as under

"24. Papers laid on the Table.-

Papers which are intended to be pl aced
before the Corporation or any comittee for its
i nformati on shall be kept in the office of the
Muni ci pal Secretary and intimtion thereof shal
be given to every councillor. Such paper shall be
open for inspection by any councillor during office
hours. "

The Standing Committee of the Corporation by its letter dated

22.4.2001 brought the aforenentioned direction of the State Government to

the notice of the First Respondent and requested himto nmake avail abl e al

the files in the office of the Minicipal Secretary. The said issue was again
raised in-a neeting dated 6.6.2001 wherein it was pointed out that all the
documents and the files had not been nade avail able for inspection of the
menbers and despite the directions given by the State Governnent, the
Conmi ssi oner has approved the contracts treating the same to have been
sanctioned in terns of 'the proviso appended to Section 73(c) of the Act.

It is evident that before the State' s reply reached the hands of the First
Respondent, he invoked his power in terns of the proviso appended to
cl ause (c) of Section 73 of the Act hol di ng such approval of the Standing
Conmittee woul d be deened to have been granted as it did not dispose of
the said proposal within 15 days fromthe date on which the itemis first
included in the agenda of the neeting of the Standing Conmrittee. The said
order was questioned by the Appellant herein which as noticed herei nbefore
was di sm ssed by the H gh Court.

SUBM SSI ONS OF THE COUNSEL

M. C A Kal adkar, the | earned counsel appearing on behalf of the
Appel | ant woul d subnit that the High Court conmitted a nanifest error in
interpreting clause (c) of Section 73 of the Act and the provi so appended
thereto. The contention of the | earned counsel is that the documents sought
for by the Standing Conmmittee of the Second Respondent were essential for
the purpose of assessing the viability, nerits and denerits of the tender so as
to enable it to consider the question as to whether the recomendati ons of
the First Respondent shoul d be approved or not.

The | earned counsel would urge that the reason for the Standing
Conmittee to ask the First Respondent to supply the said reconmendati ons
arose in view of the fact that the rates at which Bleachi ng Powder, Hydrated
Lime and Liquid Chlorine were sought to be purchased were much above
the market rates thereof. A statement to the said effect was made in
paragraph 17 of the Rejoinder Affidavit filed by the Appellant herein but the
sane had not been traversed. The |earned counsel, therefore, would argue
that in the aforenentioned situation, the H gh Court ought to have hel d that
the proviso appended to clause (c) of Section 73 of the Act could not have
been i nvoked.

M. K. Radhakrishnan, the | earned senior counsel appearing on behalf
First Respondent, on the other hand, would submit that all the informations
interns of the formprescribed by the Standing Commttee under Chapter V
of the Schedul e of the Act having been disclosed, it was not necessary to
supply any further docunments. The reasons for non-supply of such
documents, according to the | earned counsel, as contained in paragraph 4 of
the Counter Affidavit are :
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"That there are several other reason also for
not submitting the papers, correspondence etc.
before the Standing Committee nanely : (i)

i mportant papers fromthe tenderers/files

containing inportant information nay be renoved

or the files may be nmisplaced; (ii) that the Oficers
of the Corporation normally give their renarks

about the responsibility of the rates quoted, ability
and integrity of the tenderer. |In case of sone
adverse remarks against a particul ar tenderer

which if made known, the life of the officer

maki ng such remark, may be endangered; (iii) in

case, the remarks etc. nade in the file are reveal ed
to the tenderers, the tenderers nay use force to
ensure that other tenderers do not subnit their
tenders etc. (iv) the fornms and the tender

docunents are open to the public and the rates

guot ed by ‘each and every tenderer are nentioned

in the sumary/ proposal sent by the

Conmi ssi oner to the Standing Conmittee."

The | earned seni or counsel would further submt that the Appellant
herein has no locus standi to maintain the wit petition and in any event, the
matter is still pending with the Governnent as the same had been referred to
it by the First Respondent hinself.

The | earned counsel would further urge that the Appellant herein did

not approach the High Court with clean hands and in that behal f our
attention has been drawn to paragraph 18 of the Affidavit filed in reply
affirmed by Rammath K. Sonawao, Deputy Secretary (Legal) of the
Respondent - Cor porati on, which is as under :

"I say that the Petitioner has since oblique
notives in asking for the custody of the
docunents. As stated earlier except in particular
cases i.e. about 5 cases in the remmining contract
proposal , which were placed, the same have been
approved without calling for the files. In relation
to the supply of chemicals for purification of water
the Petitioner appears to have sone vested interest
and is intended to support the case of the
contractors who | ost their tenders\005."

Further contention of M. Radhakrishnan is that even in |aw, there
was no necessity to supply any docunment having regard to the form which
was prescribed by the Municipal Corporation and our attention in this behalf
has been drawn to the informations sent in the format by the First
Respondent to the Standing Committee on 26.4.2001. 'In any event, the
| ear ned counsel would urge that as the Standing Committee had an
alternative remedy to approach the State Government in terns of Section
451 of the Act, the wit petition was not naintainable.
ANALYSI S OF THE STATUTORY PROVI SI ONS :

A statute, as is well-known, nust be construed in such a nmanner
whereby the intent and object of the Act can be given effect to. Alitera
meani ng should al so be avoided if it results in absurdity. Indisputably, the
First Respondent holds a statutory position. A discretion conferred on a
statutory authority, it is well-settled, nust be exercised in public interest and
j udi ci ously. There is no place of any whimor caprice in exercise of such
di scretionary power. [See Cariant International Ltd. & Anr. Vs. Securities
& Exchange Board of India \026 2004 (7) SCALE 180].
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Al t hough the Commissioner is entitled to execute contracts on behal f

of the Corporation but a statutory enbargo is placed thereupon by reason of
Clause (c) of Section 73 of the Act. A contract which may be entered into
by the Comm ssioner requires prior approval of the Standing Committee. It
is, thus, not a case where an action taken by a statutory authority requires
approval which may be granted at a |later stage. The approval of the
Standing Commttee, a bare perusal of Cause (c) would show, is required to
be granted before any contract is entered into. The approval of a contract
and that too with previous approval by the Standing Conmittee cannot,

thus, said to be an enpty fornmality. [See Canbank Fi nancial Services Ltd.

vs. The Custodian & Ors. - 2004 (7) SCALE 495 \026 PARA 35]. The

Standing Conmittee is required to performits functions in terns of the
provisions of the said Act. . A statutory authority has also a duty to act in
public interest as also fairly and in a reasonabl e manner

Wth a view to bona fide performng its statutory functions, if the
Standing Comm ttee is unable to approve such proposal on the basis of the
docunents supplied to it, it is entitled to ask for the rel evant docunments from
the Conmi'ssioner.” Clause (c) of Section 73 is couched in the negative
| anguage and, therefore, is inperative in character. [See P.S. Sathappan
(Dead) by Lrs. Vs. Andhra Bank Ltd. & Ors. \026 G vil Appeal Nos. 689 of
1998 etc. \026 decided on 7th Cctober, 2004].

The provi so appended to Section 73 carves out an exception to the
general rule which evidently has been enacted for the purpose of avoiding
any delay and would apply in a situation where despite neeting, the
Standi ng Committee deliberately or otherw se refuses or fails to take any
deci sion. No doubt ‘alegal fiction has been created but the sane cannot be
given effect to in vacuum It is to be applied having regard to the |egislative
intent and a restricted nmeaning is to be attributed thereto in a situation of this
nature. A statute, it is also well-known, nust be read in such a manner
whereby it is made workable - U res nagis val eat quam pereat. [ See
Andhra Bank vs. B. Satyanarayana and Qthers \026 (2004) 2 SCC 657] and
I ndi an Handi crafts Enporium and O hers vs. Union of India and O hers \026
(2003) 7 SCC 589]. In any event, where a difficulty arises in a given
situation to construe the statute upon applying a plain neaning thereof, it is
wel | -settled, the rule of purpose construction should be applied. [See
Swedi sh Match AB & Anr. Vs. Securities & Exchange Board, India & Anr.
\026 2004 (7) SCALE 158].

APPLI CATI ON OF RULE :

We have noticed hereinbefore that the functions of the Standing
Conmittee nmust be exercised in public interest and, thus, cannot be said to
be a fornmal ones. The nenbers of the Standing Committee nust apply their
mnd to the proposal of the Comm ssioner wherefor they nust have before
them the rel evant records.

The Conmi ssioner who is a statutory authority i's bound to conply
with the said request unless there exist strong and cogent reasons for ‘not
doing so. It is relevant to notice that the First Respondent in his letter dated
9.5.2001 which incidentally was issued 14 days after the resolution adopted
by the Standing Conmittee i.e. a day just prior to the expiry of 15 days did
not raise any contention that the relevant records were not required nor did
he say that the purpose of such approval, the informations disclosed in the
prescri bed formwoul d subserve the purpose. He further did not say that for
one reason or the other, which has now been contended in the Counter
Affidavit, that such documents should not be disclosed. A statutory
authority, as is well known, when acts in terns of a statute, is bound by his
action. He cannot supplenent or supplant the reason |later on by way of
Affidavit. Furthernore, we find that apart fromthe fact that no such
guesti on had been raised by the Conmi ssioner in his letter dated 9.5.2001,
the reasons sought to be assigned in the Counter Affidavit either are
unjustified or irrelevant. A Statutory Committee should not be denied
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access to the documents to which it is entitled to, even according to the State
CGovernment. Rule 24 whereupon reliance has been placed by the State
CGovernment in its letter dated 18.5.2001 (although may not be a verbatim

copy of the extant rules) would also go to show that each nmenber of the
Conmittee is entitled to have access to the docurments. No privilege had

been cl ai med nor can be clained in lawin the matter of disclosure of such
docunents. Furthernore, the apprehensi on expressed by the Commi ssioner

in his Affidavit as regard the consequences which may ensue by discl osure

of such docunents is not correct, having regard to the fact that the tender
had reached the final stage. The contention of the Respondent that al

i nformati ons had been supplied in the profornma in the |light of Chapter V of
the Act al so appears to be incorrect as in sub-paragraph (E) of paragraph 5
of the Counter Affidavit, the Respondent hinself stated that Chapter V of

the Schedule of the Act relates to execution of the contract and evidently,
thus, woul d not be applicable for the purpose of grant of approval at the
threshold. |In any event, the information given in a formis nerely a matter
of procedure and what nmatters in a situation of this nature is the substance

t hereof. The Comm ssioner, furthernore, despite referring the matter to the
State Governnent did not wait for its opinion on the subject. He invoked the
provi so to Section 73(c) much before the opinion of the State as contained in
its letter dated 18.5.2001 reached hi's hands. Submission of M.

Radhakri shnan that the Appellant has no | ocus standi to maintain the wit
petition cannot be accepted keeping in viewthe fact that he was the

Chai rman of the Standi ng Comm ttee and although the Standing Comm ttee

itself was not the/'wit petitioner. A question involving proper interpretation
as regard the statutory provisions conferring a statutory right on a statutory
authority vis-‘-vis a statutory duty on-the part of the Comm ssioner could be
gone into by the High Court even in a public interest litigation

W are also not in agreenent with the subm ssion of the |earned

counsel that Section 451 of the Act provides for an alternative renedy.
Even such a question had not been raised before the H gh Court. Another
submi ssion of M. Radhakrishnan to the effect that the matter is stil
pendi ng before the State Governnent having regard to the letter dated
18. 5. 2001 agai n does not appear to have been raised before the H gh Court,
nor such a contention can be accepted as the State by its letter dated
18.5.2001 had already directed the Comm ssioner to disclose the docunents
before the Standing Commttee which had asserted its right in terns of its
resol ution dated 26.4.2001.

We fail to understand as to how the matter can be said to be pending
before the State Governnent.

For the foregoing reasons, we are of the considered viewthat the

i mpugned judgment of the Hi gh Court cannot be sustained, which is set

asi de accordingly. The First Respondent is hereby directed to pl ace before
the Standing Committee of the Second Respondent all materials sought for
fromthe Appellant in terms of its resolution dated 26. 4. 2001.

The appeal is allowed with the aforenmentioned directions. 1In the facts
and circunmstances of the case, there shall be no order as to costs.




