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Appel I'ant M's. Anand N shi kawa Co. Ltd. is a
manuf act urer of rubber profiles which product after extrusion is
subject to notching or - drilling of a few holes or slitting. The
appel | ant had cl assified such extruded rubber profiles under sub-
headi ng 4008.29 of the Central Excise Tariff which attracted Ni
rate of duty. The 'Revenue, however, classified such rubber
under headi ng 4016. 19.

Accordi ng to Revenue, the operations |ike notching,
drilling and slitting are "further working" and in view of Note 9
to Chapter 40, these goods fall outside Headi ng 40.08.
Accordingly, a show cause notice was issued in Cctober, 1995
demandi ng duty of over Rs.2.18 crores for the period from
Sept ember 1990 to February, 1994 under the proviso to Section
11A of the Central Excise Act, 1944 (hereinafter referred to as
"the Act’). The Conmi ssioner by his order dated 2nd August 1996
di scharged the show cause notice, inter-alia, on-the ground that
proviso to Section 11A of the Act was inapplicable in the facts of
the case. In his order, the Comm ssioner observed that the
aut hority had know edge of the manufacturing process of the
appel | ant and was seized of the matter fromthe very begi nning
and on few occasions, the departnment officers visited the factory
for collection of sanples and study etc. Adver se inference was
al so drawn by the Commi ssioner in his order dated 2nd August,
1996 agai nst the departnent as show cause notice did not dea
with the correspondence exchanged between the appell ant and
the departnment on the issue of classification fromthe year 1988.
An appeal was carried by the Departnent agai nst the aforesaid
order of the Conmi ssioner before the Custons, Excise and Cold
(Control) Appellate Tribunal, (hereinafter referred to as
"CEGAT") New Del hi which was all owed by the CEGAT on the
issue of limtation that is to say extended period of lLimtation
under proviso to Section 11A of the Act would be available in

the facts of this case. However, the matter was sent back to the
Conmi ssioner for a decision on the question of classification and
avail ability of MODVAT credit etc. Agai nst this order of

remand, passed by the CEGAT, this appeal has been filed under
section 35(L) of the Act in this Court which, on adm ssion, was
listed for final disposal

We have heard M. V. Sridharan, |earned counsel appearing
for the Assessee/ Appellant and M. Mhan Parasaran, the |earned
Addi tional Solicitor General for the Revenue. W have
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careful |y exam ned the show cause notice, the order of the
Conmi ssi oner di schargi ng the show cause notice and the order

of the CEGAT holding that the authority was entitled to invoke
proviso to Section 11A of the Act in the facts of the case but
remandi ng the case, as noted herein before, to the Comm ssi oner

for a fresh decision on the question which of the classifications,
nanely 4008.29 or 4016.19 of the Central Excise Tariff in

respect of the product in question, would be attracted in the facts
of this case and al so whet her MODVAT facilities would be

avail abl e or not.

The only question that needs to be decided in this
appeal is whether the extended period of limtation under proviso
to Section 11-A of the Act woul d be avail able or not. Bef ore
we take up, for our consideration, this question, involved in this
appeal, it would be fit-and proper to refer to erstwhile Rule 10 of
the Central Excise Rules and section 11 A of the Act prior to and
after its anendnent in 2000. On the question of recovery of
duties not levied or not paid or short-levied or not paid in full or
erroneously refunded, erstwhile Rule 10 of the Central Excise
Rul es as it read at the relevant point of tine and so far as it is
rel evant for our purposes is set out. as under
"Rul e 10. Recovery of duties not |evied or not paid,
sort-levied or not paid in full or erroneously
refunded. \026 (1) Where any duty has not been |evied or
pai d or has been short-1|evied or erroneously refunded
or any duty assessed has not been paid in full, the
proper officer may, within six nonths fromthe
rel evant date, serve notice on the person chargeable
with a duty which has not been |l evied or paid, or
whi ch has been short-levied or to whomthe refund has
erroneously been nmade, or which has not been paid.in
full, requiring himto show cause why he shoul'd not
pay the amount specified in the notice:"

Provi ded that \026

(a) where any duty has not been |evied or paid, has
been short-levied or has not been paid in full, by
reason of fraud, collusion or any willful ms-
statement or suppression of facts by such person

or his agent, or

(b) where any person or his agent, contravenes any
of the provisions of these rules with intent to

evade paynent of duty and has not paid the duty

in full, or

(c) where any duty has been erroneously refunded by
reason of collusion or any willful m s-statenent

or suppression of facts by such person or his

agent, the provisions of this sub-section shall, in

any of the cases referred to above, have effect as

if for the words "six nonths", the words "five

years" were substituted.

Proviso to this Rule 10 as noted herei nabove, however,
i ncreases a period of six nonths to five years where there has
been "suppression of facts" or the like on the part of the Assessee.
Section 11A of the Act was introduced by Act No. 25 of 1978
w.e.f. 17.11.1980 in substitution of Rule 10 which was onitted.
Section 11A of the Act was as under :-
"11-A. Recovery of duties not |evied or not paid or
short-l evied or short-paid or erroneously refunded.
\026 (1) Wien any duty of excise has not been |evied or
pai d or has been short-|evied or short-paid or
erroneously refunded, a Central Excise Oficer may,
within six nonths fromthe rel evant date, serve notice
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on the person chargeable with the duty which has not
been | evied or paid or which has been short-I|evied or
short-paid or to whomthe refund has erroneously been
made, requiring himto show cause why he shoul d not
pay the amount specified in the notice:

Provi ded that where any duty of excise has not
been | evied or paid or has been short-1levied or short-
pai d or erroneously refunded by reason of fraud,
col lusion or any willful nisstatenment or suppression of
facts, or contravention of any of the provisions of this
Act or of the rules made thereunder with intent to
evade paynent of duty, by such person or his agent,
the provisions of this sub-section shall have effect, as
if, for the words "six nonths", the words "five years"
were substituted.”

Section 11-A was further amended in the year 2000 and the
anmended provision runs as under: -

"11-A. Recovery of duties not |evied or not
paid or short-levied or short-paid or erroneously
refunded. \026 (1) When any duty of excise has not been
| evied or paid or has been short-levied or short-paid or
erroneousl y refunded whether or not such non-levy or
non- paynent, short-1evy or short-paynent or
erroneous refund, as the case may be, was on the basis
of any approval, acceptance or assessment relating to
the rate of duty on or valuation of exci sabl e goods
under any other provisions of this Act or the Rules
made t hereunder, a Central Excise Oficer may, within
one year fromthe rel evant date, serve notice on the
person chargeable with the duty which has not been
| evied or paid or which has been short-levied or short-
paid or to whomthe refund has erroneously been
made, requiring himto show cause why he shoul d not
pay the anmount specified in the notice:

Provi ded that where any duty of excise has not
been |l evied or paid or has been short-levied or short-
pai d or erroneously refunded by reason of fraud,
collusion or any willful m sstatenent or suppression of
facts, or contravention of any of the provisions of this
Act or of the rules nade thereunder with intent to
evade paynent of duty, by such person or his agent,
the provisions of this sub-section shall have effect, as
if, for the words "one year", the words "five years"
were substituted.”

We have carefully exam ned the erstwhile Rule 10 of the
Central Excise Rules, section 11A of the Act as introduced in the
year 1980 and section 11-A of the Act after the amendnment in the
year 2000. Froma plain reading of Rule 10 of Central  Excise
Rul es, we find that the proper officer is conferred with power to
recover duties not levied or not paid or short-levied or not paid in
full or erroneously refunded to initiate recovery proceedi ngs
within six nonths fromthe rel evant date. However, Rule 10 of
the Central Excise Rules and Section 11-A of the Act prior to the
2000 amendnent, did not say that recovery of duties not I|evied
or not paid or short-levied or not paid in full or erroneously
refunded coul d be done even where the classification of the
goods was approved by the Departnent.

Section 11A of the Act as it stands today, however, confers
powers not on the 'proper officer’ but on a Central Excise Oficer
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to initiate recovery proceedi ngs when any duty of excise has not
been | evied or not paid or has not been short-levied or not paid in
full or erroneously refunded whether or not such non-levy or

non- paynment or short-levy or short-payment or erroneous refund,

as the case nmaybe, was on the basis of any approval etc., relating
to the rate of duty on or valuation of excise goods w thin one
year fromthe rel evant date

Again, froma conparative reading of erstwhile Rule 10 of
the Central Excise Rules, section 11-A prior to its amendnent of
the year 2000, it is pellucid that by the introduction of section
11A of the Act in the year 1980, a central excise officer, instead
of proper officer as indicated in erstwhile Rule 10, has been
conferred with power to initiate proceedings for recovery of duty
whi ch has not been levied or paid or short-levied or not paid in
full or has been erroneously refunded. The confernent of power
toinitiate a recovery proceeding on the Central Excise Oficer
i nst ead of proper officer was vested only on the introduction of
Section 11A of the Act. No substantial change was made by the
Legi slature fromRul e 10 excepting the changes already noticed
above.

By the 2000 anendnment in section 11-A of the Act
Legi sl ature thought it fit to extend the power of the Centra
Excise Oficer to initiate proceedi ngs under section 11-A of the
Act even where any duty of excise has not been |levied or paid or
has been short-|evied or short-paid or erroneously refunded
whet her or not such non-Ilevy or non-paynent, short-Ilevy or
short-paynment or erroneous refund, as the case may be, was on
the basis of approval of the classification l'ist supplied by the
assessee fromtime to tine. That apart, the present section 11-A
of the Act also fixes the period of Iimtation for initiating a
recovery proceeding within one year fromthe rel evant date
whi ch was six nmonths under the erstwhile Rule 10 of the Centra
Exci se Rul es and section 11-A prior to the 2000 amendnent.
However, the amendnent with respect to change in limtation
period from"six nmonths" to "one year" was nmade effective from
12. 5. 2000. Therefore, this amendnent is not rel evant for the
pur pose of this case.

Let us now |l ook into the proviso of Section 11A of the Act
as it stands now It clearly says that where any duty of excise has
not been levied or paid or has been short-levied or short-paid or
erroneously refunded by reasons of fraud, collusion or any
willful msstatenent or suppression of facts or contravention of
any of the provisions of this Act or of the Rules made thereunder
with intent to evade paynent of duty by such person, the
provi sions of this sub-section shall have effect as if for the words
"one year’ the words 'five years’ were substituted.

A bare reading of the provisions nmade under Section 11-A

(1) together with the proviso to it, it is abundantly clear that
ordinarily notice to show cause has to be issued within one year
fromthe relevant date. However, in order to attract proviso to
section 11-A of the Act, that is to say, for extended period of
[imtation within 5 years fromthe rel evant date, it is necessary to
be satisfied that the non-levy, short-levy, or erroneous refund has
occurred on account of either of the follow ng:-

(1) fraud,

(2) collusion,

(3) willful m sstatenent or suppression of facts,

(4) contravention of the Excise Act or Rules with an

intent to evade paynent of duty.

So far as the present case is concerned, we shall keep it in
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our mnd that the present case concerns only with "suppression

of facts". St atement of bjects and Reasons for anending
Section 11-A woul d be necessary to refer at this stage which is as
fol | ows:

"Cl ause 106 seeks to validate certain action taken

under section 11-A of the Central Excise Act with
retrospective effect from 17th Novenber 1980, so as to
prescribe that the notices issued under the said section
for non-recovery or short-recovery or erroneous refund
of duties for a period of six nonths or five years in
certain situations will prevail notw thstandi ng any
approval , acceptance or assessnent of duty under the
provi sions of the Central Excise Rules."

If we read the statenment of Cbjects and Reasons for such
amendnent, it is again abundantly clear that the anendnent was
to be made with retrospective effect from 17th Novenber 1980 so
as to prescribe that the notices issued under the said section for
non-recovery or short-recovery or erroneous refund of duties for

a period of 6 nonths or 5 years in certain situations will prevai
not wi t hst andi ng any approval under the provisions of the Centra
Exci se Rul es. As noted herein earlier, the amendnent with

respect to change in limtation period from"six nonths" to "one

year" was made effective only from 12.5.2000.

As di scussed herein earlier, the changes nade by the
Legi sl ature through the amendnent in section 11-A of the Act
was to confer power on the Central Excise Oficer toinitiate a
recovery proceedi ng under section 11-A of the Act irrespective
of the fact that the departnment had approved the classification |ist
supplied by the assessee fromtine totine. Thi s anendnent
was brought in order to negate certain decisions of this Court and
al so High Courts in India saying that it would not be open to the
Central Excise Oficer to initiate a recovery proceedi ng under
section 11-A of the Act, if the classification |lists supplied by the
assessee were approved by the departnent fromtinme 'to tine.

As noted herein earlier, the erstwhile Rule 10 of the Centra
Exci se Rules and section 11-A prior to the 2000 anendnment did
not postulate that, in cases of approval by the Departnent, a
proceedi ng for recovery of duties, for non-levy or non-paymnent,
short-levy or short-paynent or erroneous refund, could be
initiated within six nonths or one year or five years, as the case
may be, fromthe relevant date but it is evident that by the
amendnment in section 11A of the Act in the year 2000, in cases
of approval also of the classification lists supplied by the
assessee and accepted by the departnent fromtine to tine, it
woul d be open to the Central Excise Officer to initiate a
recovery proceedi ng agai nst the assessee under section 11A of
the Act within six nonths or one year or five years, as the case
may be, fromthe relevant date. That being the position, we are,
therefore, of the viewthat in spite of some decisions of this Court
or other Hi gh Courts of India holding that a recovery proceedi ng
under section 11A of the Act could not be initiated for recovery
of duties when the classification |lists supplied by the Assessee
were approved by the Departnent fromtine to tine, due to the
2000 anmendnment in section 11-A, recovery proceedi ngs can now
be initiated even when the classification lists supplied by the
assessee were approved by the departnent fromtime to tinme. In
the case of Collector of Central Excise, Baroda vs. Cotspun
Ltd [1999 (113) ELT 353 (SC)], it was held that the | evy of
exci se duty on the basis of an approved classification list is not a
short-levy and therefore, differential duty cannot be recovered on
the ground that it was a short levy and therefore, the erstwhile
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Rule 10 of the Central Excise Rules or section 11-A of the Act
(prior to the 2000 anendnent) had no application. This
Constitution Bench decision of this Court was, however,
concerned with the erstwhile Rule 10 of the Central Excise Rules
and section 11-A of the Act prior to the 2000 amendnent. After
the anmendment in section 11-A in 2000, it can be said that the
approval of the classification |ist supplied by the assessee cannot
take away the confernment of right on the Central Excise Oficer
toinitiate a proceeding for recovery of duties not-levied or paid
or short-levied or short-paid or erroneously refunded within six
nmont hs or one year or five years, as the case may be, fromthe
rel evant date

In Cotspun Ltd., (supra), we also find that this Court held
that when the classification |ist had been approved by the
Departnment, it remained valid and correct until its approval was
chall enged. If differential duty had to be recovered upon such
successful challenge to classification by the Department, the
demand woul d be prospective fromthe date of show cause
notice. It is further evident from Cotspun Ltd' s case (supra) that
there was no retrospectivity to the revision of classification |ist.
By the time, this |andmark decision was rendered by this Court,
the classification Iist system had changed to classification
decl arati on system where approval was no | onger required.
Subsequently, in the Finance Act, 2000, the Parlianent
retrospectively validated actions taken under section 11A of the
Act so as to overcone the decision insofar as past and concl uded
proceedi ngs were concerned. Therefore, consequent to the
retrospective anendnent, the view that classification already
settled due to attaining of finality cannot be disturbed is no
| onger valid | aw.

In view of the decision in Cotspun Ltd s case (supra)
Section 11-A by Act No. 10 of 2000 was amended with
retrospective effect from 17.11.1980. The vires of the aforesaid
amendnment was, however, chall enged.” I n arecent decision by
this Court in the case of Easland Conbi nes, Coinbatore vs.
Col l ector of Central Excise, Coinbatore [ 2003 (3) SCC
410], this Court has upheld the validity of the anendnent and
al so held that on account of such anendnent, the decision in
Cot spun Ltd' s case (supra) has ceased to be a good | aw.
However, anot her two-Judges Bench decision of this Court took
a contrary view and held that the anendnent had not altered the
basis of the judgment in Cotspun Ltd’ s case (supra) and on a
reference fromthat Bench, the matter came up for consideration
in the case of ITWSignode India Ltd., vs. Collector of Centra
Exci se [2004 (3) SCC 48], before a three-Judge Bench. I'n that
deci si on, the anendnent was not found to be ultra vires of the
Constitution and it held that the amended section 11A of the Act
is a valid piece of |egislation

On behal f of the Appellant, |earned counsel Shri V.
Sridharan had drawn our attention to proviso to section 11A of
the Act which has already been noted herein earlier-and contend
ed that extended period of limtation as nentioned in proviso to
section 11A of the Act in the facts of this case coul d not be
attracted and the Central Excise Oficer could not invoke proviso
to section 11A of the Act. Before we exanmine this subm ssion of
the | earned counsel for the appellant, we nust note that the
CEGAT in the inpugned order held that the Central Excise
Oficer in the facts of this case was entitled to invoke extended
period of limtation within the meaning of section 11A of the Act
as there was "suppression of facts" while supplying the
classification list. As noted herein earlier, proviso to section 11A
clearly shows that where any duty of excise has not been |evied
or paid or has been short-levied or short-paid or erroneously
refunded by reason of fraud, collusion or any wl|ful
m sst at enent or suppression of facts or contravention of any of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

the provisions of the Act or of the Rules nade thereunder, as the
case may be, to evade paynent of duty by such person, the
Central Excise Oficer would be entitled to i nvoke proviso to
section 11A of the Act, that is to say, extended period of
[imtation can be taken advantage of by him

As noted herein earlier, fromthe facts of the present case,
we find that the only question that arose before the CEGAT or
t he Conmi ssioner was whet her there was any "suppression of
facts" for which the authorities were entitled to invoke proviso to
Section 11A of the Act.

As noted herein earlier, the Comni ssioner while
adj udi cating the show cause notice confirnmed the duty denand
on goods found short and al so i nposed a penalty of Rs. 10,000/ -
on the assessee but he dropped the rest of the proceedings on the
ground that there was no "suppression of facts" on the part of the
appel | ant herein and accordingly extended period of linitation
was found by himnot to be available to the departnent under
the proviso to section 11A of the Act. |In appeal, CEGAT,
however, as noted herein earlier, reversed this finding of the
Conmi ssi oner and found "suppression of facts" fromthe
materi al s-on record. | f~ CEGAT was justified in holding that
there was "suppression of facts" by the appellant either regarding
their nmethod of process of the product in question and
applicability of different classification lists, then certainly
CEGAT was correct in holding that extended period of limtation
under proviso to section 11-A of the Act could be applied in the

facts and circunstances of the case. I'n that event, this Court
woul d not be in a position to interfere with the order inpugned in
this appeal

Therefore, |et us now exam ne whet her CEGAT was
justified in holding that there was "suppression of facts" in the
matter of disclosure of manufacturing process or applicability of
the classification lists supplied by the appellant or not. It is seen
that Revenue alleged that the appellant had never disclosed to it
that they were carrying on process of notching, slitting,
punching, slotting etc. on rubber profiles and if they had done so
it would anpbunt to "further working" thereby rendering the
products cl assifiabl e under sub-headi ng 4016. 19 and not
cl assi fiabl e under sub-headi ng 4008.29. It was also the case of
the Revenue that these operations came to the know edge of the
Revenue only when an investigation conmenced in the present
matter by the Directorate General of Anti Evasion which resulted
in the issue of the show cause notice dated 19th October, 1995.

In the inpugned order, CEGAT on perusal of the
correspondence between the appellant and the departnent was
unable to find any disclosure in witing by the appellant with
respect to post-form ng processes |ike notching, drilling etc.
Fromthe materials on record which were produced before the
authorities and also fromthe orders of the CEGAT and the
Conmi ssioner, it can be seen that the departnment had the
opportunity to inspect the products of the appellants and in fact,
the factory of the appellants was inspected by them It may be
true that the appellants m ght not have disclosed the post-formng
process in detail but fromthe correspondence and ot her naterials
on record, it cannot be conceived that the authorities were not
aware of the facts as, we gather fromthe materials on record,
adnmttedly, sanples were collected by the Departnent and even
after the sanples were collected and inspected, classification as
supplied by the appellant in respect of the products in question
was approved by them

Further nore, it is also evident fromthe record that the
flowchart of manufacturing process which was submitted to the
Superi nt endent of Central Excise, Ranpur on 17.5.1990 clearly
mentioned the fact of post form ng process on the rubber [See
page 15 of the Order of CEGAT]. The CEGAT in its order has
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al so recogni zed the fact of collection of sone rel evant sanpl es
by the excise authorities on 25.9.1985 and 22.1.1988. [ See
paragraphs 7.1 & Page 14 of the Order of CEGAT].

In this view of the matter, we are unable to persuade
ourselves to agree with the finding of the CEGAT as admittedly,
the products of the appellant were inspected fromtinme to tine
and the departnent was aware of the manufacturing process of
the products although the appellant m ght not have disclosed the
post form ng process in detail

In Tata Iron & Steel Co. Ltd. vs. Union of India & Os
[1988 (35) ELT 605 (SC)], this Court held that when the
classification list continued to have been approved regularly by
the departnment, it could not be said that the manufacturer was
guilty of "suppression of facts". As noted herein earlier, we have
al so concl uded that the classification lists supplied by the
appel | ant were duly approved fromtinme to time regularly by the
exci se authorities and only in the year 1995, the departnent
found that there was "suppression of facts" in the matter of post
form ng manufacturing process of the products in question
Further nore, in view of our discussion nade herein earlier, that
the department has had the opportunities to inspect the products
of the appellant fromtinme to time and, in fact, had inspected the
products of the appellant. Classification lists supplied by the
appel  ant were duly approved and in view of the admtted fact
that the flow chart of manufacturing process subnmitted to the
Superintendent of Central Excise on 17.5.1990 clearly
mentioned the fact of post-form ng process on the rubber, the
finding on "suppression of facts®™ of the CEGAT cannot be
approved by us. This Court in-the case of Pushpam
Phar maceuti cal Company vs. Collector of Central Excise,
Bonbay [ 1995 Supp (3) SCC 462], while dealing with the

meani ng of the expression "suppression of facts" in proviso to
section 11A of the Act held that the termnmust be construed
strictly, it does not mean any om ssion and the act nust be

deliberate and willful to evade paynent of duty. The Court,
further, held : -

“In taxation, it ("suppression of facts") can have only
one neaning that the correct information was not

di scl osed deliberately to escape paynent of duty.
Where facts are known to both the parties the om ssion
by one to do what he m ght have done and not that he
must have done, does not render it suppression.”

Rel ying on the aforesaid observations of this Court in the
case of Pushpam Pharmaceutical Co. Vs. Collector of Centra
Exci se, Bonbay [ 1995 Suppl. (3) SCC 462], we find that
"suppression of facts" can have only one neaning that the
correct informati on was not disclosed deliberately to evade
paynment of duty, when facts were known to both the parties, the
om ssion by one to do what he m ght have done not that he nust
have done would not render it suppression. It is settled |aw that
nere failure to declare does not anobunt to wllful suppression
There nust be sone positive act fromthe side of the assessee to
find willful suppression. Therefore, in view of our findings nmade
herei n above that there was no deliberate intention on the part of
the appellant not to disclose the correct information or to evade
payment of duty, it was not open to the Central Excise Oficer to
proceed to recover duties in the manner indicated in proviso to
section 11A of the Act. We are, therefore, of the firm opinion
that where facts were known to both the parties, as in the instant
case, it was not open to the CEGAT to come to a concl usion that
the appellant was guilty of "suppression of facts". |n Densons




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

9

Pul tretaknik vs. Collector of Central Excise [2003 (11) SCC
390], this Court held that mere classification under a different
sub- headi ng by the nmanufacturer cannot be said to be willfu

m sstatenment or "suppression of facts". This view was al so
reiterated by this Court in Collector of Central Excise, Baroda
vs. LMP Precision Engg. Co.Ltd. [2004 (9) SCC 703]

However, in the case of LMP Precision Engg. Co. Ltd.
(supra), this Court cane to the conclusion that the manufacturer
was guilty of "suppression of facts". In that decision
manuf acturer did not nake any attenpt to describe the products
whi | e seeking an approval of classification list and in that
background of facts, it was held that it amounted to "suppression
of facts" and therefore, excise authorities were entitled to invoke
proviso to section 11A of the Act. It al so appears fromthat
decision that this Court also held that if any classification was
due to ms-interpretation of the classification |ist, suppression of
facts could not be alleged. Fromthis judgnent, it is therefore
clear that since the excise authorities had collected sanples of the
products ‘manuf actured by the appellant and inspected the
products and the relevant facts were very nmuch in the know edge
of the excise authorities and nothing could be shown by the
exci se authorities that there was any deliberate attenpt of non-
di scl osure to escape duty, no claimas to "suppression of facts"
could be entertained for the purpose of invoking the extended
period of limtation within the nmeaning of proviso to section 11A
of the Act.

Simlarly, inthe case of Collector Central Excise,
Janshedpur Vs. Dabur India Ltd., [2005 (121) ECR 129
(SC)], this Court held that the extended period of linmtation was
not available to the Departnent as classification lists filed by the
Assessee were duly approved by the authorities fromtinme to
time. In that decision this Court followed its earlier judgnent in
O K Play (India) Ltd., vs. Collector of Central Excise, Delhi-
[11, (GQurgaon) [2005 (66) RLT 657 (SC)], held that in cases
where classification lists filed by the Assessee were duly
approved, the extended period of |limtation would not be
avai l abl e to the Departnent.

For the reasons aforesaid, we are of the view that the
CEGAT was not justified in holding that the extended period of
l[imtation would be available to the Department for initiating the
recovery proceedi ngs under section 11A of the Act on a finding
that there was suppression of facts by the appellant. Accordingly,
it was not open to the excise authorities to invoke proviso to
section 11A of the Act and therefore, the demand of the Revenue
must be restricted to six nonths prior to the issue of notice dated
19. 10. 1995 instead of five years. In view of this conclusion, it is
not necessary for us to consider the question of applicability of
the classification lists nanely of 4008.29 and 4016.19 and the
qguestion of MODVAT facilities. Accordingly, in our opinion
CEGAT came to a wong conclusion for wong reasons and
therefore, we allow this appeal and set aside the judgnment and
order of the CEGAT and restore the order of the Comm ssioner

There will be no order as to costs in this appeal




