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1. Leave granted.

2. This appeal is a classic exanple of the internal fight between
the direct enpl oyees and the pronoted enpl oyees in the natter of
inter-se seniority.

3. The appeal has been filed by five appellants challenging the

j udgrment of the Division Bench of the Guwahati Hi gh Court whereby

the judgnent of the |learned Single Judge of the H gh Court was
confirmed. The learned Single Judge had allowed the wit petition
filed by the respondents herein. In thewit petition the respondents
herein, who are the directly appointed Assistant Conservator of
Forests (hereinafter referred to as the "ACF" for short) had
chal | enged an order passed by the State of Arunachal Pradesh dated

8. 6.2004 vide No. FOR 376/ E(A)/2001/4901-61 granting retrospective

ef fect pronotions to the appellants herein with effect from 2.11. 1994.
Wth that retrospective effect the respondent nos.3 to 7 herein

became junior to the appellants since they were all appointed inthe
year 1996 after direct exam nation to the post of ACF. The |earned
Judge found that giving such retrospective effect would be illegal and
on the concerned date they were not even borne on the cadre of ACF

and were only serving as Range Forest Oficer. He also found that in
the unanmended Rule 5 which provided for nethod of Recruitnment,

there was no 50:50 quota for the direct recruits and the pronptees

whi ch quota canme to be introduced only by way of an anendnent

effected to Arunachal Pradesh Forest Rules vide notification

No. FOR 391/ E- A/ 90/ 32343 dated 24.9.1999 and as such even if the
respondents herein were given nore than 50% posts in the cadre of

ACF, it was pernissible and as such the pronoti ons made of the

appel lants herein for the first tine in the year 2001 could not be dated
back by giving retrospective effect fromthe year 1994.

4, In order to understand the controversy sonme facts woul d be
necessary. All the present appellants herein started their career in
the post of Forest Rangers and after their training in the Forest
Rangers Col | ege, Kurseong, they were appointed as Forest Rangers

with effect from?7.7.1984. The post of Forest Rangers is the feeder
post for the post of ACF. There are Service Rules for governing the
service conditions called Arunchal Pradesh Forest Service Rules.

These Rul es provide, inter alia, that a Forest Ranger woul d have to
put in five years of service before being prombted to the post of ACF.
In that way the appellants herein had becone entitled for being

consi dered for prompotion by 1989. They were, however, not
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pronmoted in the year 1989 and were in fact pronoted on 10.6.2002.
However, in the nmeantinme the respondents herein were selected after
the conpetitive exam nation and were appointed in the year 1996.
Naturally, the respondents herein were senior to the appellants in the
cadre of ACF. The governnent on account of the representations

made constituted another Departnental Pronotion Conmittee

(hereinafter referred to as the "DPC' for short) and the present
appel | ants were awarded the notional pronmotion with retrospective
effect, i.e., fromDecenber, 1994. This order was passed on 20th

May, 2004. Because of this order all the appellants would becone
senior to all the directly appointed respondents and for this precise
reason the said order came to be chall enged before the Guwahati

Hi gh Court which chall enge was accepted by the | earned Single

Judge and the judgnent of the |earned Single Judge was confirned

by the Division Bench which has necessitated the present appellants
to cone before us.

5. Shri C.M Nayar, Senior- Advocate urged before us that the
appoi ntnments of the respondents herein were in excess of quota and,
therefore, ampbunted to fortuitous appoi ntment w thout carrying the
seniority with such appointnents. He painstakingly pointed out that
all the appellants who were appointed in 1984 had unbl eni shed

service and, therefore, they had earned a right after five years of
service to be considered for the pronotion to the post of ACF.
Unfortunately, there was no exercise on the part of the State
Government to constitute any DPC right from 1989 till 2002 when

they were actually prompted. It is pointed out by the | earned Senior
Counsel that it was for no fault of the appellants that the pronotions
were not granted to them and had such DPC being constituted in tine
as was expected under the adninistrative nornms, they would have

been senior to the present respondents who were directly appointed
only in the year 1996. Carrying his argunents further, the |earned
counsel urges that at any rate, the direct appointnents nade of the
respondents in the year 1996 were bound to be held as fortuitous

appoi ntnents as at the tine when the appointnments were nade,

there were already nore than 50% posts filled up by the direct

appoi ntees. Learned counsel takes us to Rule 5 and points out that
under that Rule there was a cl ear (quota of 50%in case of direct

appoi ntees while remai ning 50% was to go to the pronotees. W

have been shown the position of the vacancies as occurring in 1996
fromwhich the | earned counsel buttresses his-argunents that direct
appoi nt ees were occupyi ng nore than 50% posts out of the tota

cadre posts of 54. According to the |earned counsel only 27 posts
could have gone to the direct appointees, but on 1.1.1996 28 direct
appoi ntees were al ready occupying the posts and as if that was not
sufficient, five nore persons were brought in by way of direct

appoi ntnents making the total figure of the direct appointees to 33.
This, according to the appellants, was not perm ssible and, therefore,
the appointnents of the respondents made on 1.7.1996 were bound

to be held fortuitous appoi ntnents not carrying any seniority with the
appointnent. It is then pointed out that this position of over-crowdi ng
by the direct appointees continued right till 2000 and even on the date
when the appellants were pronoted there were 31 direct appointees

as agai nst 27 posts which could come to their share. ' Fromthis the

| earned counsel urges that it was only to allay the grievance of the
pronotees that the State Governnent had taken a decision to

renove this disparity causing injustice to the pronotees and,
therefore, their pronotions were nmade retrospective with effect from
1992. Learned counsel assailed both the judgments and argued that
this position was not properly viewed by both, the | earned Single
Judge and the | earned Division Bench and, therefore, both the

j udgrments were rendered erroneous and were liable to be set aside.

6. As against this Shri L. Nageshwara Rao, Senior Advocate

poi nted out that under the Rules as they existed at the time of direct
appoi nt nent of the respondents, there was no 50:50 quota between

the direct appointees and the pronotees. For this purpose he heavily
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relies on the |Ianguage of Rule 5 which is the relevant rule. He further
points out that the said Rule 5 | ater one underwent a change whereby
a proviso was added thereto nore particularly by notification
No. 391/ E- A/ 90/ 32343 dated 24.9.1999. Learned counsel points out
that it is for the first time that 50:50 quota was introduced in between
the direct appointees and the pronotees. According to the |earned
counsel atleast till the 50:50 quota was introduced, it was perfectly
possi bl e for the governnent to fill up nore than 50% vacanci es from
any group \026 direct appointees or pronotees. Learned counsel further
went on to say that in the year 1994, the year from which the
appel | ants have been given the seniority, they were not even borne in
the cadre and, therefore, they could not have clained seniority over
and above the direct appointees who had al ready occupi ed the post
in the year 1996 itself.  Learned counsel very fairly agreed that had
there been a 50:50 quota, then there was no question of the direct
appoi nt ees overshooting the quota and in that event the direct
appoi ntees woul d have had no case because they had clearly
exceeded to 27 posts which woul d have been avail able to them under
t he Rul es,
7. I't will, therefore, have to be found as to whether there was a
guota of 50:50 for the pronptees and direct appoi ntees and whet her
the direct appointees had exceeded their quota on the day of their
appoi nt nent .
8. For this purpose-it would be worthwhile to see the |anguage of
Rule 5 before its amendnent. Rule 5 before it was anended was as
under :
"5, Met hod of Recruitment: Save as provided in Rule
17, appointnment to the service shall be nade by the
foll owi ng et hods, nanely:
(a) 50% of the substantive vacanci es which occur from
time to tinme in the authorized pernmanent strength of
the service shall be filled by direct recruitnent in the
manner specified in part 1V of these rules, and
(b) The remai ni ng such substantive vacanci es shall' be
filled by selection in the manner specified in Part V
of the Rules from anongst:
i) O ficers who substantively hold the posts of
Forest Rangers and possess the nininmm
qualification of H gh School or equival ent
under the CGovernnent of Arunachal Pradesh.
ii) Oficers who may be considered for
appointnent to the service at its initia
constitution, though not actually appointed
under Rule 7 and who substantively hold any
of the specified posts in the schedule or such
ot her posts connected with forestry as may be
approved by the CGovernnent of Arunachal
Pradesh for the purpose of these rules.

Provided that nothing in this rules shall
precl ude the Governor from hol ding a vacancy

in abeyance or filling up on officiating basis in
accordance with the provisions of these
Rul es. "

It is this Rule that the | earned counsel for the appellants uses for in
support of his contention that there is 50% quota in the cadre. Shri
Nageshwara Rao points out that the Rule of 50% does not apply to

the whol e cadre of the ACF but applies only to "substantive

vacanci es which occur fromtine to tine" in the authorized

per manent strength of the service. Shri Nageshwara Rao points out

that fromthe | anguage of Clause (a) it is very clear that there is no
mention of 50% of the cadre strength, it is only the vacanci es which
occur fromtime to time, contenplated in the Rules. Learned counse
further suggests that even in respect of the pronptees the words
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"such substantive vacancies" in Sub-Rule (b) would indicate only

the substantive vacanci es which have occurred fromtine to tine in
the aut horized permanent strength of service and renmmi ned after the
vacancies are filled up by direct appointees. Learned counsel then
points out that in the whole of the Rules as they existed before the
amendment, there is no nmention of a fixed 50% quota for the direct
appoi ntees and the pronotees. To substantiate this argunent our
attention is invited to the amended Rule 5. W find that all that is
added by the amendnment is the proviso which is to the follow ng

effect:

"Provided that the posts actually filled by direct
recruitnment and pronmotion in the Gade Il, at any tine
shoul d not exceed 50:50 ration in the authorized

per manent strength of Grade-I1 posts, further that, nothing
in these rules shall preclude the Government from hol di ng

a vacancy in the service in abeyance of filling it on

of ficiating basis in accordance with the provisions of Part
VIl of these Rules."”

Lear ned counsel Shri Nair, however, tries to suggest that the

af orementioned addition of proviso is only by way of a clarification
and, therefore, this Rule should be viewed with retrospective effect
and it should be viewed as if quota was al ways there even earlier.

9. Consi dering the plain | anguage of the unanended Rul e there

can be no dispute that earlier what was contenplated by Rule 5 was
only "substantive vacanci es which occur fromtinme to tinme in the

aut hori zed permanent strength of service". The Rule does not
contenpl ate that there shall be a separate quota for the two
categories fromout of the cadre strength. The condition of the two
cat egori es having 50:50 strength canme only by way of anendnent.

When we see the plain |Ianguage of the proviso that position becones
all the nore clear. Atleast fromthe plain [anguage of unanended

Rule 5 we are unable to see any quota being there for the two
categories nuch less in the ratio of 50:50. On this backdrop when we
see the chart of vacancy position, it is apparent that on 1.1.1996, out
of 54 sanctioned posts 28 were already filled in by direct recruits and
15 posts were occupi ed by the pronotees. Thus there were in all 43
posts which were occupied and 11 posts were vacant. |t seens that
these 11 posts were to be filled and, therefore, 50% posts, nanely, 5
posts as per the unanended Rule 5 went to the direct recruits and

were filled in on 1.7.1996. For sone reasons which are beyond our

i magi nation, the posts of pronpbtees were never filled and renmai ned
pending right from 1996 upto 2002. On 24.9.1999 whenthe

amendnments canme, the position was that out of 54 posts 32 posts

were occupi ed by the direct appointees while only 12 posts were filled
in by the promotees. It seens that ultimately in 2002 as many as 12
posts were filled in by pronotions and right upto1.1.2004 the posts of
the direct appointees renmmined at 31 wi thout adding even a single

post obviously to honour the quota introduced in 1999.  The posts of
the pronotees which had dw ndl ed upto 9 then becane 21 with effect
from3.4.2002. This was obvious because of the pronption. There

can be no dispute that the governnent took unnecessarily | ong period
to effect the pronotions. Apparently, there is no reason for this with
the government. However, the fact remains that till 2002, the

pronot ees were never pronoted and direct appoi ntees were already
working in the cadre on the avail able posts right from 1996. Under
such circunstances, if the seniority of the direct appointees was
honoured in conparison to the pronotees, we do not think there was

any error conmtted by the |l earned Single Judge or the Division

Bench. This takes us to the question of retrospective effect of the
Rul e.

10. It was tried to be inpressed upon by the | earned counsel for the
appel l ant that Rule 5(a) would operate retrospectively as its nature
was clarificatory. It was tried to be further inpressed that even the

government has treated, right fromthe beginning that there was a
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gquota and it was only to redress the injustice done to the pronotees
that the governnment passed the inpugned Resol ution dated 20th

May, 2004. Firstly, we must clarify that there was no evi dence put
before us by the Governnent that it was all through treating, even
before 1999, that there was a 50:50 quota in between the pronotees
and direct appointees. Such an evidence was bound to be put before
the High Court in the first instance which was not so put. The
exerci se done on 20th May, 2004 appears to be not a suo notu

exerci se on the part of the governnment but on the basis of the
representati ons made by the present appellants. W can understand

if the governnent had made this exercise of 20th May, 2004 on its
own, that woul d have given credence to the argunments that the
government had al ways been treating that there was a 50:50 quota in
bet ween the direct appointees and the pronotees but that did not
happen and the government was "persuaded" to hol d another DPC

on the basis of the representations and of course the advise tendered
by P&AR Departnent in U.O No.409 dated 21.10.2003. That

docunent is not before us and we have no way to find out as to

whet her it was put before the Hi gh Court to support an argunent that
the governnment was al ways under the inpression that there existed a
guota. On the other hand the DPC viewed that there were sone

posts which were bound to be reserved for the Schedul ed Tribes

candi dates and they were bound to be treated as backl og vacanci es

to be filled up as per 100 points roster . and it is for this reason that the
posts were to be filled up by the appellants. So far so good, but we
conpletely fail to understand that even when there were backl og
vacanci es how was the governnment justified in giving a retrospective
effect from2.11.1994 in four cases and from 31.12.1994 in favour of
Shri T. Tapi. There is no justification whatsoever of giving the
retrospective effect. W, therefore, endorse the view expressed by
the H gh Court that there was no necessity of giving the retrospective
effect.

11. Reverting back to the effect of the proviso, we do not find
anywhere any such intention to apply the proviso with retrospective
effect. |In order to nmake a provision applicable with retrospective

effect, it has to be specifically expressed in the provision. W do not
find such an expression in the said proviso. Nothing had stopped the
government before amending the Rule to word it specifically, nmaking
it retrospective. That was not done and we are not prepared to hold
that the Rule is retrospective. Secondly, we cannot countenance the
argument that the Rule has a clarificatory nature.. The Rule, for the
first tine, creates a quota and thus crystallizes the rights of the direct
appoi ntees and the pronotees which was not there earlier. It,
therefore, cannot be viewed as a clarificatory amendnent.” Again

whet her the anendnent is clarificatory or not would depend upon the

| anguage of the provision as also the other Rules. W have

exam ned the Rules which did not suggest that there was any quota

exi sting as such. On the other hand we see Rule 25 which is a Rule
regardi ng seniority and nore particularly Rule 25(c). ~ It is apparent
fromthe | anguage of the Rule that the governnent thought otherw se.
Rul e 25(c) is as under

"The relative seniority of direct recruits and of pronptees

shal | be determ ned according the rotation of vacancies

between direct recruits and pronotees which shall be

based on the quotas of vacancies reserved for direct

recruitnment and pronotion under Rule 5".

Thi s | anguage suggests that the only quota that was contenpl at ed

was as per Rule 5 which we have already explained in the earlier part

of the judgment which suggests the 50% quota only in the

"substantive vacancies which occurred fromtime to time" and not the
whol e vacancies in the cadre. W are, therefore, unable to accept

the argunent of the |earned counsel for the appellants.

12. Therefore, one thing is certain that the appellants did not have
right to claima retrospective seniority particularly over and above the
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respondents who had been working in the post of ACF right from
July, 1996.

13. This Court in a reported judgnent in State of Utranchal &
Anr. Vs. Dinesh Kumar Sharma [(2007) 1 SCC 683] has clearly held
that the seniority is to be reckoned not fromthe day when the
vacancy arose but fromthe date on which the appointnment is made to
the post. There this Court was interpreting Rules 17 and 21 of the
U P. Agriculture Goup B Service Rules, 1995 and Rule 8 of the U. P.
Covernment Servants Seniority Rules, 1991. This Court disapproved
the stance taken by the Hi gh Court that the directions should have
been given not fromthe date of appointnent but with retrospective
ef fect when the vacancy arose. The foll owi ng observations in para
34 are speaking and woul d cl ose the issue:

"Anot her issue that deserves consideration is whether the

year in which the vacancy accrues can have any

rel evance for the purpose of deternining the seniority
irrespective of the fact when the persons are recruited.

Here the respondent’s contention is that since the

vacancy arose-in 1995096 he shoul d be gi ven pronotion

and seniority fromthat year and not from 1999, when his

actual appointment letter was issued by the appellant.

Thi s cannot be allowed as no retrospective effect can be

given to the order of ‘appointment order under the Rules

nor is such contention reasonable to norma

parl ance. This was the view taken by thi's Court in

Jagdi sh Ch. Patnaik vs. State of Orissa[(1998) 4 SCC

456]". (Enphasis Suppli ed)

14. Lastly, the High Court has specifically rejected the claimof the
appel | ants on anot her ground, nanmely, that the appellants were not
borne in the cadre of the ACF on the date from which they have been
given the seniority. W are in conplete agreenent with the Hi gh
Court, particularly in view of the decision of this Court reported in
State of Bihar & Others vs. Akhouri Sachindra Nath [(1991) Supp

1 SCC 334] which decision was reiterated in the case of State of

Bi har & Ors. Vs. Bateshwar Sharnma [(1997) SCC 424]. W do not

want to burden this judgnent with further reported decisions.

However, the sane vi ew has been taken in another reported decision

of this Court in Utranchal Forest Rangers’ Asson. (Direct Recruit)

& Ors. Vs. State of U P. & Os [JT 2006 (12) SCC 513] where i'n
paragraph 18 this Court has taken a view that no retrospective
promotion or seniority can be granted froma date when an enployee
has not even been borne in the cadre so as to be adversely affecting
those who were appointed validly in the neantine.

15. There is still one another reason for our concurring with the
H gh Court’s judgments. There cannot be any dispute that all through
right from 1996 when the respondents were appointed till 2002, the

appel l ants were worki ng under themin capacity of the Range Forest
Oficers, the appellants cane in those posts and started exercising

the powers and duties of the post of ACF only from 2002. It would

be, therefore, very unfair to allow the appellants to steal a march over
the direct appointees under whomthey worked practically for eight
years. On this ground we concur with the H gh Court that at this point
of time there would be no justification in upsetting the whole bal ance.
16. We, therefore, find no force in the appeal and dism ss the sane
but without any orders as to costs.




