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These are connected cases. The nmain appeal is C/A No.
2886 of 1989. The Civil Appeals and the Special Leave
Petition are preferred against the judgnent of the Punjab
and Haryana High Court, Chandigarh dated 2.6.1989 rendered
in EP. No. 7 of 1987. the validity of election to the
Haryana Lagi sl ative Assenbly held in June, 1987 for the 67-
Toshan Legislative Assenbly seat is in issue. Cvil Appea
No. 2886 of 1989 is the appeal filed by the returned
candi date Shri Dharanvir, Lokdal (B) - first respondent in
E.P. No. 7 of 1987 (as anended). The respondents therein
are, petitioners 1 to 3 in the election petition, respondent
No. 2 in the election petition Shri Bansi Lal (lndian
Nati onal Congress) and respondents 3 to 15 in the el ection
petition - i ndependent candi dat es, who contested the
el ection. Petitioners 1 to 3, respondent No. 2 and
respondents 3 to 15 in the election petition are arrayed as
respondents 1 to 17 in GCvil Appeal No. 2886 of 1989. In
Cvil Appeal No. 2888 of 1989, the appellants are
respondents 1 to 3 in Civil Appeal No. 2886 of 1989
(petitioners in the election petition). Special Leave
Petition No. 12196 of 1989 is one filed by a person who was
not a party in the High Court. The petitioner therein was
the Returning OFficer PW9, Shri ML. Sarwan, who, aggrieved
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by certain observati ons nmade agai nst him has sought specia

| eave to appeal against the judgnent dated 2.6.1989. The
el ection petition was one filed under Section 80 to 84 and
100 of Part VI, Chapter Il of the Representation of People
Act, 1951 (hereinafter referred to as the Act). In short,
the prayer in the petition was to declare the election of
the appellant (first respondent in the election petition) to
the Haryana State Assenbly from 67-Toshan Legislative
Assenbly seat (hereinafter referred to as the Assenbly seat)
held in June, 1987 as void and to declare the fourth
respondent herein (respondent  No. 2 in the election
petition) Shri Bansi Lal (Indian National Congress) as
elected. The H gh Court, by a detailed judgnment dated
2.6.1989, held that the election of the appellant to the
Assenbly seat is void and set aside the same. The appel | ant
was further disqualified for  a period of six years from
seeking election fromthe date the judgnment cane into force.
It is fromthe aforesaid judgnment, the first respondent in
the election petition (appellant —herein) has filed this
appeal under Section 116-A of the Act.

2. For the sake of convenience, we wll refer to the
parties as they are arrayed in the appeal - Cvil Appeal No.
2886 of 1989. The election for the Assenmbly seat was held on
17.6.1987. The counting of the votes took place on
18.6.1987. The results were declared on 19.6.1987. Shri Devi

Lal, |eader of Lok /Dal (B) party was sworn in as Chief
M ni ster of Haryana State on 20.6.1987. The appellant polled
32,547 votes, as against 30,361 votes polled by the fourth
respondent. The invalidated votes anobunted to 3,128, out of
which in 2,799 votes, there were double markings in the
bal | ot papers. 1In brief, the allegations to set aside the
el ection are that the appellant was guitly of conm ssion of
corrupt practice of undue influence as envisaged by Section
123(2) of the Act by direct or indirect interference with
the free exercise of electoral right: It was alleged that
with the consent of the appellant, his counting agents
started creating terror and brow beating and threatening
with physical injuries, the 'counting agents of / other
candi dates, that the ballot papers of the fourth respondent
were supplied by putting unauthorized rubber stamp, (a
replica of the rubber stanp authorised by the Election
Conmi ssion of India fro marking the ballot papers), marks
were cast on the ballot papers, which were in favour of the
fourth respondent to invalidate the votes, that at | east 10
to 15 votes of each polling booth cast in favour _of the
fourth respondent were included in the bundles of  ballot
papers of the appellant, that instructions were given to the
counting agents that if any interference is nmade in_ the
above, the person should be severely dealt wth and
notw t hstanding the conplaint nade to the Returning O ficer
(PW9) and the Observer (PW12), no action was taken agai nst
t he above unauthorized acts and threats, that unauthorized
rubber seals were recovered by the Returning Oficer from
[ abel No. 1 at the instance of police and votes spoiled on
Table No. 2 were brought to the Returning O ficer for being
rejected as invalid, etc, but nothing was done to put an and
to the above unauthorized acts. The Returning Oficer (PW9)
was physically dealt with and the appellant was able to
obtain an order of rejection of valid votes polled in favour
of the fourth respondent as invalid with the assistance of
the Returning Oficer to further the prospects of his
election and it was alleged that on these grounds, the
election is liable to be set asi de under Secti on
100(1)(d)(1) and (iii) of the Act. The votes cast in favour
of the fourth respondent, which were tanpered wth and
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rendered invalid, nunbered to 3138. The counting agents of
the fourth respondent were not allowed to effectively
participate during the counting and there was suspensi on of
the counting nore than once. These and other allegations, by
which the appellant furthered his prospects to invalidate
the votes <cast in favour of the fourth respondent caused
rejection of valid votes cast in favour of the fourth
r espondent by af fixing seal , unaut hori sedl v, and
intimdation and physical threats were administered to PW9
Returning Oficer in the course of counting, etc. These
avernents are dealt with in paragraphs 7 to 9 of the
el ection petition in detail (Paper body Vol. Il P. 196 to
201). As against these ‘allegations, the defence was one of
total denial to the effect that no such incident took place.
3. In the |light of the pleadings of the parties, the High
Court condensed the electoral controversy into eleven
i ssues, of which I'ssue Nos. 1,2,4,5 and 7 are material, for
the purpose of this appeal. They are as foll ows: -

"1. /Whether _respondent No. 1, his

counting agents and supporters with his

consent committed corrupt practices of

undue influence, by direct or indirect

interference or any attenpt to interfere

inthe free exercise of the electora

rights as detailed in paragraph 6 of the

el ection petition?

2. Whet her | respondent No. 1, hi's

counting agents' and supporters with his

consent committed corrupt practices of

obt ai ni ng and procuring the assistance

of a Ret ur ni ng Oficer, for the

furtherance of his election,as detailed

in paragraph 7?

4. Whet her the Returning Oficer has

improperly rejected the wvalid votes,

polled in favour of respondent No. 2,

and if so, what is its effect?

5. Wet her t he Ret ur ni'ng Oficer

permtted respondent No. 1, " his agents

and his supporters to physically handle

the valid votes of respondent No. 2 and

to tanper wth the same in violation of

the Act and the Rul es?

7. Whet her Form 20 has been prepared

subsequent to t he decl aration of

election result on t he basi s of

imaginary figures and it so, what is its

ef fect ?"

The findings on the above issues are summari sed in the
appeal petition, at pages 108 to 110, in the follow ng
terms: -

(i) Issue No.1 - the agents and

supporters of the appellant wth his

consent put double nmarks, stanps, seals

or thumb inpressions on the votes cast

in favour of respondent No. 4 thereby

i nvalidating the sanme. The appell ant was

found guilty of commission of corrupt

practice of undue i nfl uence under

Section 123(2) of the Act.

(ii) Issue No. 2 - the appellant, his

agents and supporters nmanhandled the

returning officer and thus obtained

procured the assistance of the returning

of ficer for the furtherance of his
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el ection prospects and thus guilty under

Section 123(7) of the Act.

(iv) Issue No. 4 - returning officer

i mproperly rejected votes which had been

cast in favour of respondent No. 4.

(v) Issue No. 5 - returning officer had

permtted the appellant, his agents and

supporters to tanper with the votes in

favour of respondent No. 4.

(vii) Issue No. 7 - election result

in Form 20 had been prepared on the

basis of imaginary figures and is thus

liable to be set aside."
4, The petitioners in the E. P. exam ned 15 witnesses and
the appellant-1st respondent examined 9 wtnesses. Wile
di scussing the evidence in the case, the |earned Judge of
the H gh Court dealt with the official wtnesses exam ned on
behal f ~of the “parties at great Ilength. The aforesaid
witnesses are 1) P ML. Sharwan, Returning Oficer, 2)
PWLO Shri'. Sunil Shourie, Police Oficer who was on duty
during counting of votes, 3) PW 11 Shri Yashpal Sharma
Deputy Superintendent of Police, who was posted at the tine
of counting, 4) PW 12 Shri R S. Mann, |.A S., Secretary,
Transport Department, Punjab, who was deputed as Observer of
the Election Conmission, and 5) RW Shri K C  Saha,
Secretary, Election Commssion of India. The appellant
exam ned hinself as RWM. There were other formal w tnesses
al so. The Hi gh Court observed that the statements of PW 10,
11 and 12 find corroboration on material particulars from
the cont enmporaneous docunents: It was held  that the above
wi tnesses are senior and responsible Governnent  officers,
that they are wholly i ndependent and di siint erested
Wi tnesses, that they are not in any way biased agai nst the
appel l ant and are not interested in the election petitioners
or the fourth respondent, and that all the three w tnesses
were present in the counting hall on duty. The corroborative
materials relied on by the H gh Court are PW 9/5, 6, 7, 8
and 10, PwW 14/1 and 2, PW 6/3-A 3-B, 4-A 5and 6, PW
3/1, Pw 8/1, PW 13/1, PW 7/1 and PW12/1. The evi dence of
PW 10, 11 and 12 were di scussed at pages 42 to 47, 47 to 50
and 50 to 65 (Paperbook Vol.l). The Court also found that
the evidence of respondent No. 7 Joint Electoral Oficer
Haryana | ends support to the deposition of PW12. Sinilarly,
the statenents of PW 8, 13, 14 and 15 were referred to show
that they corroborate the statenents of PW 10,11 and 12
(Paperbook Vol.l page 66). The evidence of PW 9 the
Returning OFficer was exanm ned at great |ength (pages 67 to
77 of Paperbook Vol.l) and the Court observed that his
statenent does not inspire confidence and that while
appearing as wtness, he was under great "pressure"., The
Court also observed that PW9 has nade a very crude attenpt
to help the returned candidate (appellant) and it is
difficult to believe an officer belonging to the State G vi
Services and of his standing, wll be coerced -and
pressurized to create docunentary evidence for the success
in an election petition. The Court was al so of the view that
PW9 was trying to get out of the admissions in his report,
Ext. PW 9/6, which are damaging to the case of the
appellant. It was concluded that PW 9 is a sel f-confessed
l[iar and that he had hinmself prepared incorrect reports and
ante-dated them and no reliance can be placed on his
statement nmade in Court. Wile discussing the evidence of
the defence, at pages 78 to 84, the Court stated that the
def ence evidence is of negative nature and flies in the face
of very cogent, convincing and bl em shes evi dence of PW 10,
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11 and 12, that the defence evidence cannot be accepted in
preference to the evidence of PW 10,11 and 12, that the
facts and circunstances disclosed in the case run counter to
the statements of RW 4, Secretary, El ection Comm ssion of
India, that the report stated to have been submtted by him
regarding his observation to the Chief Election Conm ssion
of India was not produced nor was available, that the
evidence of RW4 cannot be accepted in preference to the
statements of PW 10, 11 and 12 and has to be rejected.
5. On an analysis of the evidence in the case, the Court
entered the follow ng findings:

"Fromthe evidence of PW 10, 11 and 12

and the docunents referred to above, it

is established that the supporters of

Lok Dal (B) candidates had created an

at nosphere of awe, terror and

hool i gani smin the countinng hall during

the very first round of counting. Shri

Sat Pal respondent No.” 15 and his

counting agent Diwan Singh were given

beatings. The earthen pitchers were

broken, furniture was scattered and the

counting agents of the Congress (1)

candi date were terrorized. Mst of these

counting agents left the counting hall

The counting hall had been surrounded by

supporters of Ch. Dharanvir respondent

No.1l. Many of  them were arned wth

| et hal weapons.. They were not pernitted

easy egress or ingress to-the counting

hall. Even the nmenbers of the police

party who were deputed to bring back the

agents of the Congress (l) candidate

could get out of the hall only wth

great difficulty. The nob did not permt

the return of the counting agent of the

Congress (1) candi dat e t hough t wo

valiant efforts in this behal f were nmade

by the jawans of the CRPF. During the

process of counting, duplicate markings

were being put on the ballot papers

whi ch had been cast by the electors in

favour of Ch. Bansi Lal the Congress (1)

candi date. Thousand of votes were thus

cancelled as invalid. According to Shri

R S. Mann (PW2) on such ballot papers

bearing multiple marki ng there was

visibly clear stamp mark put against the

Congress (1) candidate, while the second

mark or thunb inpression or stanp

i mpressi on was put agai nst several other

candi dates. Counterfeit st anps wer e

recovered from the counting hall. The

Lok Dal (B) candidate was constantly

noving from one table to anot her

carryi ng whi spering conversation giving

clear impression that whatever was

happeni ng had his approval and was bei ng

monitored by him At about 11.00/11.15

a.m  Shri Shourie and Shri  Sharma

noticed a person sitting on a table at

the end of the left row affixing stanps

and defacing the ballot papers. They

proceeded towards that table. That

person, on seeing them threw the stanp
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on the floor. Ch. Dharanvir respondent
No. 1 who was standing there, put his
foot on the stanp. Thi s clearly
establishes that the ballot papers of
the Congress (1) candidates were being
doubl e marked, defaced and mutil ated
with the abet ment, conni vance and
consent of Ch. Dharanvir respondent No.
1. As the result indicates the contest
was only between respondent No. 1 and
r espondent No. 2. The remai ni ng
candi dat es had obtained very few votes.
They were present in  the counting hal

and were aware of this fact. None of
them could gain by spoiling the vote of
respondent No. 2. It was only respondent
No. 1 who could benefit by the w ongful
rejection of the votes cast by the
el ectorsin favour of respondent No. 2.
The ‘counting agents of respondent No. 2
wer e -not —being pernitted to cone to the

counting hall so  that the illega
activities of the Lok Dal (B)
candi date’s agents shoul d go on

unhi ndered and unnoticed. Shri Sarwan.in
his first report' Ext. PW6/5 has clearly
witten that he received complaints
regarding the use of marking stanps on
bal | ot papers. = He verified this fact
fromvarious counting supervisors and
found that supervisors on tables No. 6
and 13 had been using stanps (for double
marking). He further stated that the
counting agents were being abused  and
coerced and they were helpless and could
not count the votes properly. He had
found a stanp pad bei ng used by counting
agents for putting thunb inpressions on
the ball ot papers and getting them
cancelled. He found that a substantia

nunber of vot es of Congr ess ()
candi dates was cancelled and that had
resulted for systematic defacenent of
the ball ot papers by the counting
agents. H's report Ex. PWO9/6 bristles
with the sordid details of the nefarious
happenings in the counting hall. The
report opens with a lanment that there is
an abnormal increase in the deliberate
cancel l ation of votes of Congress (1)
candi dat e by vari ous m schi evous
counting agents who had marking stanps
in their possession and had succeeded in
spoiling ballot papers in favour of
Congr ess (1) candi dat e. Even the
addi ti onal supervi sors deput ed to
oversee the counting of votes have al so
becorme silent spectators because of the
coercive nethods being deployed by the
counti ng agents of opposition candi dates
(Respondent No. 1 was in real sense the
opposi tion candidate against Ch. Bans

Lal). He has given an instance that 200
votes out of 678 votes of table No. 12
had been cancelled. He conceded that he
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was unable to carry on the counting. He
al so observed that any such trend of
cancellation of votes for 8 Bhiwani
Parlinentary Consti tutency was not
there. He further stated that the
counting supervisors on the wvarious
tables felt a sense of insecurity while
counting votes. They inforned Shri
Sarwan that they were helpless in view
of the nmenace of spoiling the genuine
votes polled in favour of the Congress
(I') candidate. He concluded that no
free, fair and proper counting of votes
could be done. This was the view of the
counting supervisors and counting
assistants and ~Shri Sarwan was al so of
the sane view. This docunent had come
into existence at 2.00 a.m on June 19,
1987. On- receipt of this, Shri K C
Saha, Secretary, El ection Comi ssion
passed orders Ex. PW 9/7 and directed
t hat counting may be tenporarily
suspended until 8.00 a.m on June 19.
1987 and the counting must resune at
8.00 a.m Matter does not rest there.
Ch, Dharanvir respondent No. 1 his
el ecti on agent Pawan Kumar _and his
supporters threatened, intimdated and
even physically assaulted ~Shri Sarwan
the Returning O ficer, when the latter
directed that 150 to 200 votes of
Congress (1) candi dates which had been
put up for rejection before him on
account of nultiple narking, be  not
rejected and be credited to the Congress
(I') candidate. Mre about it later.
However, this fact also indicate that
the double mar ki ngs def acenent and
mutilation of ballot papers cast in
favour of Congress (1) candidate was
done under the inspiration, wth the
abetnent and consent of Ch. Dharanvir
respondent No.1."

(Enphasi s suppl i ed)
Di scussing the evidence of the defence,

"I'n view of the above discussion, | hold
that the agents and supporters of Ch.
Dharanvir respondent No. 1 wth his
consent and conni vance, put doubl e
mar ks, st anps, seal s or t hunb
i mpressions on the valid ballot papers
cast by the electors in favour of Ch.

Bansi Lal, respondent No. 2 and as a
result of this double marking, the
bal | ot papers wer e rej ected. Ch.
Dhar anvi r respondent No. 1 thus,

indirectly interfered wth the free
exercise of electoral rights of the
el ectors of 67 Toshan Assenbl y
Constitutency and he is guilty of
conmi ssion of corrupt practice of undue
i nfluence as defined in Sub-section (2)
of Section 123 of the Act. Issue No. 1
is, therefore, decided in favour of the

the Court held
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petitioners and against respondent No.
1. I also hold that Ch. Dharamvir, his

el ection agents Shri Pawan Kumar and his
supporters had manhandl ed and physically
assaulted Shri ML. Sarwan who is a
Gazetted Oficer in the service of the
State of Haryana when he (Shri Sarwan)
directed that 150 or 200 ballot papers
whi ch have been put wup before himfor
rejection on the ground that they were
pore nultiple marking, be counted in
favour of the Congress (1) candi date and
when he refused to entertain t he
application noved by Ch. Dharamvir,
respondent No. 1, for recount. As a
result of this i ntimdation, Shri
Sarwan. Returning O ficer; gave in and
begged pardon and prom sed that he woul d
do what they wanted and thereafter he
continued initialling the ballot papers
whi ch_ were brought - before him for
cancel l ation on the grounds of multiple
mar ki ngs. Thus Ch. Dharanvir, respondent
No. 1, obtai ned/procured the assistance
of Shri ML. Sarwan for the furtherance
of his election prospects and he is
guilty of the corrupt practice of
obt ai ni ng/ procuring the assistance of a
gazetted officer wthin the ~neaning of
sub section (7) of section 123 of the
Act. Issue No. 2 is, thus, decided in
favour of the petitioners and against
respondent No. 1.
XX XX XX
It is evident fromthe statement of Shri
M L. Sarwan (PW) that Part Il of nore
than 50 fornms 16 was blank and that the
account of votes counted relating to the
pol Iing booths was not entered therein
The result in Form20 is tabulated from
the entries in Part 11 of Form16.
Substantial nunmber of these forns did
not have any entries of the votes
counted. So, it can safely be held that
the election result in Form20 had been
prepared on the basis of inmaginary
figures and is thus liable to be set
aside. Thus issue No. 7 is decided in
favour of the petitioners and against
respondent No.1."

(Enphasi s suppl i ed)
On the basis of the above findings, the Court concl uded

P I allow this petition wth
costs and hold the election of Ch.
Dharanvir respondent No. 1 to the
Haryana State Legislative Assenbly from
67 Toshan Assenbly Constituency to be
void and set aside the same. | further
hold Ch. Dharanvir respondent No. 1 to
be disqualified for a period of six
years from seeking election from the
date this order conmes into effect.
Respondent No. 1 shall bear the costs of
the petitioners, which are assessed at
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Rs. 5, 000/-."
8. W heard M. R K Khanna, Advocate, who appeared for
the appellant and M. D.V. Sehgal, Senior Advocate, who
appeared for the fourth respondent.
9. The appellant’s counsel raised three main pleas. They
are: (i) The various acts of hooliganism and nefarious
activities at the time of counting of the votes, as stated
inthe election petition, are not true and have not been
proved: (ii) The statutory provisions relied on section
123(2), sectionl23(7) or section 100 of the Act nmay not
apply. It is only Section 64-A of the Act, which is
applicable to the facts disclosed in the case; and (iii) The
H gh Court was totally in error in disqualifying the
appel lant for a period of six years from seeking el ection
Under the Statute, the power is vested with the President to
determ ne the question as to whether any person should be
di squalified and if so, for what period.
10. On the ot her -hand, counsel for the respondents
submitted his reply to the above three pleas as hereunder
Counsel flor~ the respondents urged (i) there is abundant
material in the case to ~show that the hooliganism and
goondai sm prevailed during the counting of votes at the
i nstance of the appellant ~and the nefarious and illega
activities alleged in the election petition stand enploy
proved by the evidencein the case, nore particularly by the
evi dence afforded by t he responsibl e of ficers and
cont enpor aneous documents, (ii) Sections 123(2) and 123(7)
read with Sections 100(1) and 135-A(d) anmply bring out the
various corrupt practices indulged in by the appellant and
hi s henchrmen and the High Court was justified in holding so,
and (iii) It is true that inview of Section 8-A of the Act
(enacted by Act 40 of 1975 with effect from®6.8.1975). that
the question regarding determ nation of disqualification is
left to the President and the H gh Court was not justified
i n pronouncing on the matter.
11. It is comon ground that the Hgh Court was not
justified in disqualifying the appellant for a period of six
years from seeking election. Under the Statute, the High
Court is inconpetent to order disqualification. Section 8-A
of Act 43/51 as anended by Act 40 of 1975 concludes the
matter. On this ground, the finding of the H gh Court that
the appellant is disqualified fromcontesting election for a
peri od of six years should be set aside. W hereby do so.
12. Now we are concerned only with the first two points
urged on behal f of the appellant. Regarding the first point,
we have to say, at the outset, that the petitioner has
stated the details of the wvarious acts of hooliganism
threat, intimdation and other nefarious activities  that
were indulged in by the appellant and his henchnen at the
time of counting of the votes in paras 7 to 9 of the
el ection petition. As against the positive case so pl eaded
by the petitioners in the election petition, the sole
defence put up by the nmain respondent in the election
petition (appellant herein) was one of clear penial. In
other words, there are no two versions of the incident. In
these circunstances, the only question that arises for
consideration is, whether the incident, as alleged by the
petitioners in the election petition, stands proved. The
Hi gh Court has accepted the evidence tendered by the
petitioners in this regard and entered appropriate findings
hol ding that the appellant and his supporters put double
mar ki ngs, stanps, seals or thunb inpressions on the votes
cast in favour of respondent No.4 thereby invalidating the
sane. The Hi gh Court has also held that the appellant, his
agents and supporters manhandl ed the Returning Oficer (PW
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9) and procured the officers assistance for the furtherance
of his election prospects, the Returning Oficer inproperly
rejected the votes cast in favour of the fourth respondent
and pernmitted the appellant and his supporters to stanp the
votes cast in favour of the fourth respondent. The findings
arrived at by the Hi gh Court have been extracted by us in
paragraph 3 (supra). The findings so entered are pure
findings of fact, based on appreciation of the oral evidence
adduced in the case. The golden rule to be observed by the
appel | ate court when findings of fact are challenged has
been succinctly stated by this Court in Sarju Parshad Randeo
Sahu v. Jwal eshwari Pratap Narain Singh and Gthers (AR 1951
SC 120). Delivering the judgnent of the Bench, B.K
Mukherjea, J., at page 121 (para 7) stated the |aw, thus:

"The question for-our consideration is

undoubt edl y one of fact, the decision of

whi ch depends - upon the appreciation of

the oral evidence adduced in the case.

In such cases, the appellate court has

got to bear in mind that it has not the

advantage which the trial ~Judge had in

having the wi tnesses before himand of

observing the manner in which they

deposed in court. This certainly " does

not mean that when an appeal lies on

facts, the appel l ate court is not

conpetent to reverse a finding of fact

arrived at by the trial Judge. The rule

is -- and it is nothing nmore than a rule

of practice -- ~that when there is

conflict of oral evidence of the parties

on any nmatter in issue and the decision

hinges wupon the credibility “of the

wi tnesses, then wunless there is “some

special feature about the evidence of a

particul ar witness which has escaped the

trial Judge’'s notice or  there is a

sufficient balance of inprobability to

di spl ace his opinion as to where the

credibility lies, the appellate court

should not interfere with the finding of

the trial Judge on a question of fact:

vide Lord Atkin's observations in WC

Macconald v. Fred Latinmer [AIR (16) 1929

PC 15 at P. 18]: (112 1.C. 375). The

gist of the nunerous decisions on the

subj ect was clearly summed up by

Vi scount Sinobn in Watt v. Thomas (1947)

AC 484 at P. 486: (1947-1 ALL E. R 582),

and his observations were adopted and

reproduced in extension by the Judicia

Committees in a very recent appeal from

the Madras High Court: vide Veeraswam

v. Talluri Narayya [AIR (36) 1949 PC 32

(ILR 1949 Mad. 487)]. The observations

are as follows:

"But if the evidence as a whole can

reasonably be regarded as justifying the

conclusion arrived at the trial, and

especially if that conclusion has been

arrived at on conflicting testinony by a

tribunal which saw and hear d t he

Wi t nesses, the appellate court will bear

inmnd that it has not enjoyed this

opportunity and that the view of the
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trial Judge as to where credibility lies
is entitled to great weight. This is not
to say that the Judge of first instance

can be trated as infallible in
determ ning which side is telling the
truth or i s refraini ng from

exaggeration. Like other tribunals, he

nmay go wong on a question of fact, but

it is a cogent circunstance that a Judge

on first instance, when estimating the

val ue of verbal testinony, has the

advantage (which is denied to counts of

appeal ) of having the w tnesses before

hi mand observing the. manner in which

their evidence is given." "

(Enphasi s suppli ed)

The sane principle has been restated in Madhusudan Das
v. Smt.  Narayani Bai ~ and Ohers (AR 1983 SC 114). This
Court observed thusin paragraph 8 of the judgnent:

" AL It~ would be right to refer to the genera
principle-that, in an appeal against a trial court decree,
when the appellate court considers an issue turning on ora
evidence it must bear in mnd that it does not enjoy the
advantage which the trial Court had in having the w tnesses
before it and of /observing the manner in which they gave
their testinony. Mhen there is a conflict of oral evidence
on any matter in issue and its resolution- turns upon the
credibility of the witnesses, the general rule is that the
appel l ate court should permt the findings of fact rendered
by the trial court to prevail unless it clearly appears that
sone special feature about the evidence of a particular
wi tness has escaped the notice of thetrial court or there
is a sufficient balance of inprobability to displace its
opi nion as to where the credibility lies. In this
connection, reference may usefully be made to WC. Macdonal d
v. Fred Latiner, AIR 1929 PC 15, 18 where the Privy Counse
laid down that when there is a direct conflict between the
oral evidence of the parties, and there is no docunentary
evidence that clearly affirns one view or contradicts the
other, and there is no sufficient balance of inprobability
to displace the trial court’s findings as to the truth of
the oral evidence, the appellate court caninterfere only on
very clear proof of mstake by the trial court. In watt v.
Thomas, 1947 AC 484, 486 it was observed: ".......« It is a
cogent circunstance that a Judge of first instance, when
estimating the value of verbal testinony, has the advantage
(which is denied to courts of appeal) of having the
wi t nesses before himand observing the manner in which their
evidence is given." This was adverted to wth approval by
the Privy Council in Sara Veeraswam v. Talluri ~Narayya
(deceased), AIR 1949 PC 32. and found favour with this Court
in Sarju Parshad v. Raja Jwaleshwari Pratap Narain Singh
1950 SCR 781, 783 (AR

"64- A Destruction, |oss, etc, of

bal | ot papers at the tine of counting --

(1) If at any tinme before the counting

of votes is conpleted any ball ot papers

used at a polling station or at a place

fixed for the poll are unlawfully taken

out of the custody of the returning

of ficer or are accidentally or

intentionally destroyed or lost or are

danaged or tanpered with, to such an

extent that the result of place cannot

be ascertained, the returning officer
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shall forthwith report the matter to the
El ecti on Comm ssi on.

100, Grounds for declaring election to
be void--(1) Subject to the provisions
of sub-section (2) if the High Court is
of opi ni on- -

(a) XX XX XX XX XX
(b) that any corrupt practice has been
conmitted by a returned candidate or his
el ection agent or by any other person
with the consent of a returned candi date
or his election agent; or

(c) XX XX XX XX XX
(d) that the result of the election, in
so far as it concerns a returned
candi date, has been materially affected-
(i) by the _inproper acceptance of any
nom nati on, or

(ii) 'by any corrupt practice conmitted
in._ ‘the interests of t he returned
candidate by an agent other than his
el ecti on agent, or

(iii) by the i mproper reception
refusal or rejection of any vote or the
reception of any vote which is void, or
(iv) by any non- conpliance wth the
provisions of the Constitution  or of
this Act or of ‘any rules or orders made
under this Act, the H gh Court shal
declare the election of the returned
candi date to be void.

123. Corrupt practices-- The follow ng
shall be deened to be corrupt practices
for the purpose of this Act:--(1) xXx XX
(2) Undue influence, that is to say, any
direct or indirect interference or
attenpt to interfere on the part of the
candi date or his agent, or of any other
person with the consent of the candidate
or his election agent, with the free
exerci se of any electoral right.

123(7). The obtaining or procuring or
abetting or attenmpting to obtain or
procure by a candidate or his agent or
by any other person with the consent .of
a candidate or his election agent, any
assi stance other than the giving of vote
for the furtherance of the prospects of
that candidate's el ection, from any
person in the service of the Governnent
and belonging to any of the follow ng
cl asses, nanely:

(a) gazetted officers:

(b) stipendiary Judges and Magi strates;
(c) nmenmbers of the police forces of the
Uni on.

(d) nenmbers of the police forces;

(e) excise officers;

(f) revenue offices other than village
revenue officers known as |anbardars,
mal guzars, patels, deshnukhs or by any
ot her nane, whose duty is to collect
| and revenue and who are renunerated by
a share of, or conmission on, the anount
of land revenue collected by them but
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who do not di schar ge any police

functions; and

(g) such other class of persons in the

service of the Government as may be

prescri bed.

123(8). Boot h capturing by a candi date

or his agent or other person.

135- A O fence of booth capturing:--

Whoever conmits an offence of booth

capturing shall be punishable with

i mprisonnent for a termwhich shall not

be less than six nonths but which may

extend to two years and with fine, and

where such offence is conmtted by a

person in the service of the Governnent,

he shall be punishable with inprisonnent

for a termwhich shall not be |less than

one year but which may extend to three

years and with fine.

XXX XXX XXX

(d) seizure of a place for counting of

votes by any person or persons, naking

the counting authorities surrender the

bal | ot papers or voting machi nes and the

doing of anything which affects the

orderly counting of votes;

(e) doing by any person in the service

of Governnent, ‘of all or any of the

aforesaid activities or ai di ng or

conniving at, any such -activity in the

furtherance of the prospects of the

el ection of a candidate."

(Enphasi s suppl i ed)

14. We will nowtake wup the first point wurged by the
appel l ant’ s counsel to the effect that the various acts of
hool i gani sm and ot her nefarious activities as alleged in the
el ection petition did not take place and there is no
material to support the said plea. This is the nain issue in
this case. O the five official wtnesses, the court bel ow
has correctly, in our view, laid stress on the evidence and
cont empor aneous reports of PW 12 M. RS. Mnn. [|AS
Secretary, Transport Departnment, Punjab, who was deputed as
Observer of Election Commission. PW 12 sent a detailed
report to the Secretary, Election Comm ssion of India dated
21.8.1987 along wth Annexures 1 and 2. Annexure 1 dated
18.6.1987 is a message on phone from Chief Secretary,
Haryana (Chief Electoral Oficer) to M. RS. Mn, canp at
Bhi wani. therein, the report given by M. Mnn that there
was scuffle in the norning between the counting agents of
Bansi Lal and others and the counting agents were not
allowed entry into the counting hall and with reference to
the information conveyed to the Chief El ection Conmmissioner
by M. Mann, appropriate directions have been given by the
Chief Electroal Oficer, have been stated. Annexure |l dated
18.6.1987 is a comunication by the Returning Oficer (PW9)
to M. A C Saha (RW4), Secretary, Election Comission
intimati ng abnormal increase of deliberate cancellation of
votes of Congress (I) candidate by various mischievous
persons who have nmarked stanps in their possession and have
been successful in spoiling the ballot papers polled in
favour of Congress (1) <candidate. In Annexure |Il, the
Returning Oficer also referred to the fact that these
m schi evous and wunauthorized acts came to the notice of M.
Mann (PW 12) and the Returning Oficer and SO0 a
conmuni cati on was sant stating that no free, fair and proper
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counting of votes can be done. These two conmunications are
dated 18.6.1987, the day on which the counting of the votes
of the Toshan and Bhiwani Assenbly constituencies took
place, Ext. PW 12/1, comunication by M. RS. Mann,
hserver to the Secretary, Election Comm ssion of India, is
a very detail ed one containing nearly 20 pages (PB 3 P.43 to
63). The report sent to the Election Conm ssion about the
happenings in the counting hall on 18.6.1987 and 19. 6. 1987
signed by M. Mann and exhibited as PW12/1 was proved when
he was examined as PW12. \Wen exam ned as PW12. M, Mann
stated that he had made notes of what transpired in the
counting hall and the report EX. PW12/1 was prepared from
the notes. The Hi gh Court observed that "there is sufficient

intrinsic evidence in the report of its truthfulness. It
bristles with minute details of the happenings. Such details
could not be conjured up by M. Mann. It was sent to the

El ecti on Conmi ssion shortly after the declaration of the
result and that too in the discharge of his official duties.
Since he 'had been ~appointed as Cbserver by the Election
Conmi ssioner, M.~ Mann was obliged to send a report about
his observations relating to the —“election and counting
process and the report ~contains information regarding the
ot her constituency also. The evidence and the report of M.
Mann fully support the version of PW 10 and 11 regarding
the nutilation and defacing of votes polled in favour of M.
Bansi Lal, respondent’ No.2" (PB Vol.|l p.65-66). The contents
of the report are revealing. Referring to the counting, M.
Mann has stated therein that he was in the hall where
counting for Toshan constituency was done and it was here
"that some very dramatic and shocking incidents took place".
He adds that because of the directions received on telephone
fromthe Chief Election Comm ssioner. He stayed on in the
counting hall throughout the period when counting was taking
pl ace and the counting started for the Toshan constituency
at 7.00 a.m on 18.6.1987 and “was over at 8.30 a.m on
19.6.1987. PW12 has referred to the fact of conplaints made
by Congress (1) candidate’s agents regarding the harassnent
and intimdation at the hands of the Lok Dal agents and that
a scuffle took place between an independent candi date and
Lok Dal agents. He has stated further that —some counting
agents were forcibly handling the ballot papers and the
warning of the Returning Oficer fell into deaf ears, that
no counting agent of the Congress party was present-on the
various tables and that Lok Dal candidate's agents were
using duplicate seals in their possession. to nutilate or
double mark such of +the ballot papers which had been
originally marked by the wvoter in favour of the Congress
candi date. Though this was brought to the notice of. the
Returning O ficer, he pleaded his hel pl essness stating that
if a probeis made, it would lead to a very explosive
situation. The report further contains the “follow ng
statenent: -
"....To our surprise, sone tine
later, from the same table about which
the complaints had been nade by Shri
Dalal, a constable reported that a sea
was |ying under one of the chairs. The
Returning O ficer immediately proceeded
there and recovered the seal. This sea
was actually the rubber fascimle and
the bottom part of the rubber sea
wi t hout the wooden handl e. The Returning
Oficer out the seal in his pocket
wi t hout taking any further action. It
al so appeared at that stage that the
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nunber of rejected votes was going up
constantly and nost of the votes were
being rejected on the ground of multiple
mar ki ng. In the nmeant i me I had
tel ephonically intimated to the Chief
El ectoral O ficer at Chandigarh of the
whol e situation. Around that tinme a cal

cane from t he Chi ef El ecti on
Conmi ssioner hinself nmaking enquiries
about the state of affairs..... That
conplaints o f harassnent of t he
counting staff as well as of the

Congress counting agents and also of
mal practices |ike nutilating and marki ng
the ball ot papers by the Lok Dal workers

had been received. .... At about 4.50
p.m | received a nessage fromthe Chief
El ect or al Oficer (original copy
encl osed as Annexure |) ..... As | noved
round in the hall. | saw wth horror

that duplicate seals were being affixed
freely on ballot papers-and even thunb
i mpressions were- being applied on the
bal | ot papers. ~ Wat was nore shocking,
the counting /staff did not object toit
and at one or /two places it was clear
that the counting staff was conniving
at this. | brought these alarm ng facts
to the notice of the Returning Oficer
who pl eaded hi s conpl ete helpl essness in
the matter saying that any action on his
part would invite serious trouble inside

the counting hall..... On the arrival of
the Conmission’s officers, 1  briefed
them about vari ous devel opnent s

enphasi zing that the el ection agents of
the Congress candi dates were absent but
were pressing hard to cone in and that

nmaj or mal practices in the form of
multiple-marking in the counting hal
were going on ..... As the counting

conti nued one could make out that the
mal practice noticed earlier were stil

continuing and the nunber of rejected
vot es kept on becomi ng alarm ngly |arger
and larger. ..... The S.P. (whose name
is Shri  Sunil Suri and is presently
posted in Chandigarh) told the Secretary
that on this particle table he had seen
with his own eyes that one of the
counting staff was affixing duplicate

seals in violation of all laws. ..... He
stated that at least fifty seals could
be recovered fromthe Hall. Shri Suri

al so started shouting that a nockery was
being nade of the election procedures,
frauds were being permtted openly and
that if no action was taken, the police
force would feel humllated and they
woul d rather like to go out...."

Even t hough the officers of the Election
Conmi ssion were patrolling the hall, it
seenms that the m schievous elenents
continued wth their activities of
tanmpering with the ballot papers. This
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was possi ble because the counting staff
just turned their face to other side and
in sone cases, they even joined in this
hefarious plot. At about 3.30 a.m the
Returning Oficer got fed up with state
of affairs as the things really worsened
and he wote a letter to Shri Saha.
Secretary, Election Conm ssion who was
present in the hall. This letter is
annexed in original as Annexure Il. In
this letter t he Ret ur ni ng Oficer
expressed his helplessness in curbing
the nmalpractices which were gravely
harm ng the Congress candi date and
requested for guidance fromthe El ection
Conmi ssion’s officers— ..... He started
scrutinizing the rejected ballot papers
very carefully and ruled that nearly 90%
to 95% of the votes rejected on the
grounds of nmul tipl e-marking  actually
were-cast— in favour of the Congress and
accordingly decided that these votes
henceforth should not-be rejected but
should be creditedto the lot of  the
Congress candidate. ..... The Returning
Oficer produced from his pocket the
seal which had been recovered earlier
and told Shri. Dharanvir that he should
ask his conscience if it was not a fact
that a |arger nunber of such seals were
in the possession of his agents in the
hall and that they were wusing these
seals to tanper with the ball ot papers.
Shri Dharanmvir replied that this m ght
be so but there is no law under which
the Returning O ficer could treat such
bal | ot papers as valid and then allocate
themto the Congress candidate. .....
Shri Dharamvir and his colleagues held
out dire threats to the Returning
Oficer saying that they had cone
determned to |eave the hall as w nners
and they would not allow the Returning
Oficer at any cost to prevent the Lok
Dal victory. In the face of this
intimdation, the Returning O ficer gave
in. ..... | had a detailed discussion
with the of ficers of the Election
Conmission to whom | suggested that
since nmal practices had been indulged in
on a very large scale, it would be very
appropriate if before the Returning
Oficer declared the result, the entire
matter was reported to the Conm ssion
The O ficers of the Election Comm ssion
opined that this was a matter to be
deci ded by the Returning O ficer only."
(Enphasi s suppli ed)
M. Mann wound up the above by stating thus:
Y The election ended in a
victory for the Lok Dal candidate by a
margin of 2185 votes. The nunber of
rejected votes was around 3800.
Fromthe above narration of facts it
woul d be clear that alnpst the entire
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counting was done in an atnosphere of

hool i gani sm coercion and | aw essness.

The situation was very poorly handl ed by

the Returning Oficer who conpletely

failed to take effective steps to curb

the malpractices bei ng i ndul ged in

openly by the Lok Dal candidate and

others. Not only the nunmber of rejected

votes was exceptionally large but very

di stinct features of the rejected very

di stinct features of the rejected votes

were (a) almbst 90% of them were

rejected on grounds of nultiple marking;

and (b) those ballot " papers which were

rejected on the ground of nultiple-

mar ki ng had invariably one clear stanp

mar k agai nst ~Congress candidate while

the second mark of a thunb inpression or

stanp i npression was put ~on one of the

several other candidates. ..... The Lok

Dal candidate was constantly mnoving from

one table to another carrying whispering

conversation giving a clear inpression

that whatever ~ was  happening had  his

appr oval and was actual ly bei ng

nonitored by him A greater and  nore

dare-devilish fraud on the electoral

process is difficult to imagine. Wat is

even nmore shocking is the fact that al

this happened in the constituency of the

CM who is otherwise known to be a

strong man."

(Enphasi s suppl i ed)

15. W perused through the depositions of M. Mann (PW 12)
contained in PB Vol.Il at p. 562 to 568. He has sworn in
ternms of Ex. PW12/1 report and the annexures thereto. It is
surprising that on various aspects stated in Ext., PW12/1
and the two annexures, and the statements contained in/ Chief
exam nati on about the incident that happened, ~there was
practically no cross examnation. It-is also relevant to
notice that the statement of PW 12 that he contacted the
Chief Election Oficer (Chief Secretary) while the counting
was going on, as stated in the report was not questioned or
assai |l ed.
16 W were taken through relevant passages from the

evi dence of PW8 M. Jayprakash Dalal (PB Vol.ll at p.511),
PW9 M. ML. Sharwan (PB Vol.Ill at p. 522 to 544), PW
10(PB. Vol Il at p. 545 to 550) and PW11 (PB Vol .Il at p.

551 to 556). On a perusal of the above evidence, we are
satisfied that the discussion of the evidence of PW 9,10, 11
and 12 at p. 42 to 77 of PB Vol.1, and of the  defence
evidence, in particular that of RW 4, fromp.80 to 83 (PB
Vol .1) and the conclusion of the Hgh Court that the
evi dence of PW 10,11 and 12 do not suffer from any inherent
infirmty and inspires confidence, whereas the evidence of
PW 9 as well as RW 4 are not acceptable and |ack
credibility, is unassailable. The evidence of PW9 Returning
Oficer is contradictory and is at variance wth the
evi dence of PW 12 and PW 10 and PW 11. in materia

particul ars. The authentic, contenporaneous docunents al ong
with the evidence of the official witnesses, PW 10 to 12,
are revealing and intrinsically reliable, disclosing true
state of affairs. What is nore, PW9 was deposing agai nst
his own admission (PW9/6) and stands self condemmed by his
own evidence. Ex. PW 9/6 is a letter by PW9 to Rw 4 (M.
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Sahe) at 2.55 a.m on 19th, wherein it is stated that
abnormal increase of deliberate cancellation of votes of
Congress (1) candidate by m schievous counting agents, who
had been naking use of the stanps in their possession and
had succeeded in shoaling the ballot papers in favour of
Congress (1) candidate (see PB Vol. | p. 38 and 69). The
other official wtness, RW 4 M. Saha, is the Secretary to
the El ection Commi ssion of India. He reached the place where
counting of votes was going on, rather late, only at 9.30
p.m on 18.6.1987, apprehending trouble or alerted by sone
conplaint or wuntoward incident. Wich necessitated his
proceeding to the place of counting of votes. It is stated
that the Chief Election Commissioner had deputed him
gradual ly. He cannot speak of anything that happened before
9.30 p.m on 18.6.1987. It should be noticed that PW12, in
his communi cation Ex. PW 12/1 dated 21.6.1987, has stated
that he had stayed on.in the counting hall throughout the
peri od ~when counting was t aki ng pl ace for Toshan
Constituency i.e. from7.00 a.m on 18.6.1987 to 8.30 a.m
on 19.6.1987. The evidence of PW 12 would furnish nore
clinching and adequate nmaterial as to what happened before
the arrival of RW4 MR Sahaat 9.30 p.m By this tine, out
of 130 polling stations, votes of only 18 stations remained
to be counted. RW 4 would say that he filed a report in
witing to the Election Commssion (PB Vol.ll at p. 693),
put the copy of the said report was not available. This
basi ¢ cont enporaneous docunent. |f _produced or avail able,
woul d have disclosed facts distinctly and the truth. He
recalls the report submtted by PW 12 M. Mann soon after
his arrival and woul d say that soon after his arrival he had
a talk with himand understood that counting was suspend for
a while. A perusal of the deposition of RW4 in the |light of
the clinching evidence adduced by PW 10 to 12. W are
equal ly satisfied that the observations against. non-
acceptance of the testinmny of PW 9 Returning Oficer are
also justified. The adverse coments by the H gh Court
against PW 9 the Returning O ficer that the nade very crude
attenpt to help the returned candidate (appellant) and it is
difficult to believe an officer belonging to the State G vi
Services and of his standing will be coerced and pressurized
to create docunentary evidence for success of an election
petition', ‘“he was trying to get out of the-adm ssion in his
report, he is a self-confessed liar’, ‘he had  hinself
prepared incorrect reports and ante-dated them and that no
reliance can be placed on his statenment in court’ are al
justified on facts.

17. Nowwe wll take wup the second plea, that Section
123(2) o r Section 123(7) or Section 100 of the Act, is not
applicable to the instant case. In our view, Section 64-A of
the Act relied on is inapplicable. The said section deals
with a situation where the counting of votes is not conplete
and in case the irregularities mentioned therein' 'should
occur, the powers detailed therein can be exercised by the
El ecti on Comm ssioner. That section has no application to
the present case. W are also satisfied that Sections 123(2)
and 123(7) are inapplicable herein. Prima facie, it appears
to us that Section 123(2) and 123(7) deal wth corrupt
practices indulged at a stage prior to the casting of the
votes. Section 123(2) in termnms, states that undue infl uence,
with the free exercise of any electoral right, is a corrupt
practice. Simlarly, Section 123(7) refers to a corrupt
practice done for the furtherance of the prospects of that
candi dates election. Prima facie, these two sub-sections
will apply only to pre-voting stage and not post-voting
st age.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 20

18. Reliance placed on Section 100(1) (b) read wth
Sections 123(2), (7) or (8) and 135-A(d) is also msplaced.
Section 100(1)(d) is a general provision and does not, in
terns, refer to a corrupt or fraudulent act practised by a
candi date or his hencnen at the time of counting of votes
and its inpact on the results of the election. W have held
that Section 123(B) deals with booth capturing by a
candidate or his agent. The said section was inserted only
with effect from15.3.1989 - long after the elections and
counting in the instant case were over. So Section 123(B) is
i napplicable. Simlarly, Section 135-A(d), whi ch was
inserted by Act 1 of 1989 with effect from 15.3.1989, has no
retrospective effect since the election and the counting of
votes and the declaration were over |ong before the said
dat e.

19. In our view, the provisions of Section 100(1)(d) of the
Act are clearly attracted on the facts of this case. The
findings are tothe effect that during the process of
counting, /duplicate  markings were. being put on the ball ot
papers which had been cast by the electors in favour of M.
Bansi Lal, the Congress (1) candidate and t housands of votes
were thus cancelled and rendered invalid and whatever
happened in that behalf was nonitored and approved by the
appel lant herein. The further finding is that the ballot
papers of the Congress (1) candidate were being double
mar ked, defaced and mutilated with the abetnent, connivance
and consent of the appellant and it -was only the appellant
who could benefit by the wongful~ rejection of the votes
cast by the electors in favour of the fourth respondent. On
the basis of the above finding, we hold that the various
acts of hooligani smand other fraudul ent and nefarious acts
and activities, as alleged in the election petition, against
the appellant have been anply proved by the petitioners in
the election petition. W repel the plea to the contra. W
also hold that the result of the election, so far 'as it
concerned the appellant, has been materially affected by the
i nproper rejection of the votes  obtained by the fourth
respondent Congress candi date, attracting Section 100(1) (d)
of the Act. This is sufficient to hold that the appellant,
the returned candi date, has been - quality of ~corrupt
practice, as rightly held by the Hgh Court. In the
circunstances, the election of the returned candidate, the
appel lant, was rightly held to be void and |iable to be set
aside. W& uphold the conclusion of the H gh Court on this
poi nt and disniss the appeal - C A No.2886/ NCE/ 1989, but on
a different basis.

20 Subject to the nodification contained in paragraph 10
(supra) regarding the disqualification of the appellant to
seek election for a period of six years, the judgnent of the
High Court is affirnmed. The appeal is dismssed with costs,
quantified at Rs. 10, 000/-.

21. In C.A 2888 of 1989. the appellants are respondents 1
to 3 in C A No. 2886/NCE/ 1989. They are the petitioners in
the election petition. They attack the judgnment dated
2.6.1989 rendered by the H gh Court in Election Petition
No. 7 of 1987 insofar as the Court declined to order scrutiny
and inspection of the ballot papers and in failing to
declare the fourth respondent M. bansi Lal as elected. W
are of the viewthat the H gh Court was justified in holding
the above two aspects against the appellants in this appeal
The High Court has stated rightly, in our view, that since
it has been found that the votes cast in favour of the
fourth respondent M. Bansi Lal have been double-nmarked
defaced or nutilated resulting in their cancellation, no
further useful purpose would be served by inspection and
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scrutiny of the ballot papers. The H gh Court has al so held
that the scrutiny cannot conclusively determine as to which
bal | ot papers had been initially marked in favour of which
candi date. So al so, the High Court held that on the basis of
the evidence, a finding cannot be entered that in fact the
fourth respondent M. Bansi Lal received a majority of the
valid votes and so, the prayer for declaring M. bansi La

as el ected cannot be granted. On both the counts, we concur
with the decision of the High Court. W, therefore, hold
that there is no nerit in the appeal - C. A No. 2888 of
1989. The said appeal is dism ssed, but w thout costs.

22. Lastly, we wll deal wth S.L.P. No. 12196 of 1989.

This petition seeking special leave is filed by M. ML.

Sarwan, PW 9, who was the Returning Oficer in the election
to the Haryana Assenbly held in June 1987 for the 67-Toshan
Legi sl ati ve Assenbly ~seat. He was not a party in the H gh
Court. He was only a witness (PW (). The role played by him
during the counting of votes and the statenents made by him
in Court had to be evaluated in the |ight of other clinching
evi dence ‘disclosed in the case and in so evaluating the
evi dence as a whole, the Hi gh Court had occasion to make
some strictures and observations against this witness. The
plea is that the Hi gh Court was unjustified in making the
sai d adverse observations. W have death wth this matter
while dealing with/'the main appeal - C A No. 2886 of 1989 -
and had occasion to fully concur with the observati ons made
by the High Court. in that regard. For the reasons stated
therein, we dismss the special |eave petition - S.L.P. (O
No. 12196 of 1989 - but wthout costs.

23. The appeal s and the special |eave petition are di sposed
of, as above.




