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Transport Service-Schene of nationalisation formul ated under
State enactnment of Amendment of Centr al Act - Ef f ect -
Repugnancy--Constitutional validity of State enactment-Utar
Pradesh Transport Service (Devel opnent) Act (IX of 1955), s.
11(5)-Motor Vehicles (Amendnent) Act, 1956 (100 of 1956),
Ch.lV A--General dauses Act, 1897 (10 of 1897), s. 6-
Constitution of India-Articles 13, 31, 245, 246, 254.
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HEADNOTE:

These appeal s i npugned the constitutionality of the Utar
Pradesh Transport Service (Devel opnent) Act, 1955 (U P. IX
O 1955), passed by the State Legislature after obtaining
the assent of the President, and the validity of the schene
of nationalisation framed and the notifications issued by
the State Governnment under it. The appellants as permt-
hol ders under the Mdtor Vehicles Act, 1939, were plying
buses on different routes in Utar Pradesh along with buses
owned by the State Governnent. The State CGovernnent issued
a notification under S. 3 O the inmpugned Act directing that
the said routes along with others should be exclusively
served by the State buses, and followed up that notification
by others wunder ss- 4-and 8 of the Act. The appellants
noved the High Court under Art. 226 of the Constitution
chal | engi ng t he validity of the said Act and t he
notifications thereunder. The High Court rejected their
petitions and thereafter cane into force the Mdtor Vehicles
(Anendrent) -~ Act (100 OF 1956), inserting Ch. IVAinto the
Act, whi-ch —provided for nationalisation of transport
servi ces. The contentions-raised on behalf of t he
appel l ants were,-(1) that the passing of the Anending Act
made the impugned Act wholly void under Art. 254(1) O the
Constitution, (2) that the scheme framed under the inpugned
Act fell within the purview of s. 68B of the Anmending Act
and ceased to be operative and (3) that even ’ assuming that
the inmpugned Act was valid in so far as the schenme was
concerned, it violated Art. 31 as it stood before the
Constitution (Fourth Amendnent) Act, 1955. A further
contention on the basis of the proviso to Art. —254(2) was
that the inmpugned Act stood wholly repeal ed by the Anending
Act, s. 68B of the latter excluding the operation' of the
General O auses Act. It was contended, inter alia, on
behalf of the State that the amendnent of Art. 31 by the
Constitution (Fourth Amendnent) Act, 1955, having renopved,
bef ore the schene under the inpugned Act had

9

yet been franed, the constitutional limtation which that
Article had inposed on the Legislature when it passed the
i mpugned Act, had the effect of validating that Act passed
by it at a time when it was subject to the limtation

Hel d, (per curiam, that the Utar Pradesh Transport Service
(Devel opnent) Act, 1955, did not, on the passing of the
Mot or  Vehicl es (Anendnent) Act, 1956 (100 of 1956), becone
wholly void wunder Art. 254(1) O the Constitution but
continued to be a valid and subsisting |law supporting the
schene already framed under the U P. Act. Even assum ng
that the Amending Act had the effect, under Art. 254(2), of
repealing the State Act, such repeal could not nullify the
schenme already franed under that Act, for the provisions of
s. 6 of the General C auses Act would operate to save it.

Nor could it be said, having regard to the provisions of the
i mpugned Act and particularly s. 11(5) thereof, that it
offended Art. 31 of the Constitution as it stood before the
Constitution (Fourth Anmendnent) Act, 1955, by failing to
provide for the paynment of adequate conpensation

Per Das, C. J., and Sinha J.-There was no reason why the
doctrine of eclipse as explained in Bhikaji Narain Dhakras
v. The State of Madhya Pradesh, [1955] 2 S.C.R 589, could
not also apply to a post-Constitution law that infringed a
fundanental right conferred on citizens alone. Such a | aw,
t hough shadowed and rendered ineffective by the fundamenta

right so far as the citizens were concerned, would remain
effective so far as noncitizens were concerned. The nonent
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the shadow was renoved by a constitutional anendnent, the
| aw woul d apply to citizens wi thout re-enactnent.

John M W/l kerson v. Charles A Rahrer, (1891) 140 U.S. 545;
35 L. Ed.,572 and Bhikaji Nayain Dhakras v. The State of
Madhya Pradesh, [1955] 2 S.C.R 589, referred to.

The question whether a post-Constitution |aw that infringed
a fundanental right guaranteed to all persons, citizens or
noncitizens’ would be subject to that doctrine should,
however, be left open

Hel d, (per Bhagwati, Subba Rao and Wanchoo, jj.), that it
was apparent fromthe provisions of Arts. 254, 246 and 13 of
the Constitution, read together, that the power of
Parliament and the -State Legislature to nake laws wth
regard to any of the matters enunerated in the relevant I|ist
in the Seventh Schedul e was subject to the provisions of the

Constitution including Art.. 13. There was a clear
di stinction between the two clauses of Art. 13. Under cl

(1), pre-Constitution|aw subsisted except to the extent of
its inconsistency with the provisions of Part |1l whereas

under d'. (2) any post-Constitution |aw contravening those
provisions was a nullity fromits inception to the extent of
such contravention. The words "any law' in the second 1line
of

2

a. (2) nmeant an/ Act factually passed in spite of the
prohi bition contained therein, and did not pre-suppose that
the law nmade was not a nullity. That prohibition went to
the root and limted the State’s power of |legislation and
law made in spite of it was a still-born one.

In construing the constitutional provisions relating to the
powers of the legislature enbodied in Arts. 245-and 13(2) of
the Constitution, no distinction should be made as ' between
an affirmtive and a negative provision, for both are
[imtations on that power.

K. C. Ggjapati Narayan Deo v. The State of Orissa, [1954]
S CR 1, referred to

A distinction, well-recognised.in judicial decisions, had,
however, to be made in judging the effect of law nade in
transgression of the limts fixed by Arts. 245 and '13(2),
between an Act that was void fromits inception ~and one
that, though valid when nade, was rendered unconstitutiona
later on. On that distinction was based the principle that
an after-acquired power could not validate a statuteand a
law validly made coul d take effect when the obstruction was
renoved.

A review of the relevant authorities and judicial decisions
clearly established, (1) that affirmative conferment of
power to make | aws subject-w se and the negative prohibition
frominfringing any fundanental rights were but two,, aspects
of want of |egislative power, (2) that by expressly naking
the power to legislate on the entries in the  Seventh
Schedul e subject to other provisions of the Constitution,
that power was subjected to the limtations laid down in
Part 11l of the Constitution, (3) that, therefore, a law in
derogation or in excess of such power would be void ab
initio either wholly or to the extent of the contravention
and that (4) the doctrine of eclipse could be invoked only
in the case of alawthat was valid when nmade but was
render ed invalid by a  supervening constitutiona
i nconsi st ency.

Newberry v. United State, (1912) 265 U. S. 232; 65 L. Ed.
913; John M WI kerson v. Charyles A Rahrer, (1891) 140 U
S. 545; 35 L. Ed. 572; Carter v. Egg and Egg Pul p Marketing
Board, (1942) 66 C.L.R 557; Keshavan Madhava Menon v. The
State of Bonmbay, [1951] S.C.R 228; Behram Khurshed Pesi kaka
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v. The State O Bonbay, [1955) 1 S.C.R 589; Saghir Ahned v.
The State of U P. [1955] 1 S.C. R 707; Ram Chandra Bal ai v.
State of Orissa, [1956] S.C. R 28 and Pannalal Binjraj v.
Uni on of India, [1957] S.CR 233, referred to and
di scussed.

The tests of repugnancy between two statutes, one passed by
the Parliament and the other by the State Legislature, were,
(1) whether there was a direct conflict between them (2)
whet her Parlianment intended to | ay down an exhaustive code
in respect of the subject-matter replacing the Act of the
State Legislature, and (3) whether both the |aws occupied
the sane field.

A conparison of the provisions of the two Acts indicated

11

that both were intended to operate in respect of the sane
subject matter and the same field but only in respect of the
schemes initiated after the Arending Act had come into
force, ~the latter Act having no retrospective effect. The
State Act nust, therefore, yield place to the Central Act to
that extent and becone void only.in respect of schenes
framed under the Central Act.

Keshavan Madhava Menon v. The State of Bonmbay, [1951] S.C. R
228, applied.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal s Nos. 380 to 389,
391 to 399, 401, 429 and 431 to 434 of 1958.

Appeals from the judgnent and decree dated Decenber 19,
1956, of the Allahabad H gh Court in Cvil Msc.  Wits Nos.
1574, 1575, 1576, 1577, 1578, 1579,1444,1584, 1586, 1589,
1631, 1632, 1634, 1635, 1636, 1694, 1695, 1697, 1704, 1707,
3726, 1647, 1948 and 1949 and 1956.

M K. Nanbi yar, Shyam Nat h Kacker, J. B. Dadachanji, S. N
Andl ey and Ranmeshwar Nath, for the appellants (in C As.
Nos. 380-385, 387-389, 391-399 and 401 of 1958).

S. N. Kacker and J. B. Dadachanji, for the appellant (in C A
No. 386/58).

Naunit Lal, for the appellants (in C ~As. Nos. 429 & 431-
434/ 58) .

K. B. Asthana & G N. Dikshit, for the respondents.

1959. January 15. The judgrment of Das, C. J., and ~Sinha,
J., was delivered by Das, C. J. The judgnment of Bhagwati,
Subba Rao and Wanchoo, JJ., was delivered by Subba Rao, J.
DAS, C. J.-W have had the advantage of perusing the
judgment prepared by our |earned Brother Subba Rao and ’'we
agree wth the order proposed by him nanely, that all the
above appeal s should be dism ssed with costs, although we do
not subscribe to all the reasons advanced by him

The rel evant facts and the several points raised by | earned
counsel for the appellants and the petitioners in support of
the appeals have been fully set out in the judgment which

our learned Brother will presently deliver and it is —not
necessary for us to set out the
12

same here. Wthout conmitting ourselves to all the reasons
adopted by our learned Brother, we agree with his follow ng
concl usions, nanely, (1) that the Utar Pradesh Transport
Service (Devel opmrent) Act, 1955 (Act [IX of 1955),
hereinafter referred to as the U P. Act, did -not, on the
passi ng of the Mtor Vehicles (Amendnent) Act, 1956 (100 of
1956), hereinafter referred to as the Central Act, becone
wholly void wunder Art. 254(1) of the Constitution but
continued to be a valid and subsisting |law supporting the
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schene already framed under the U P. Act; (2) that, even if
the Central Act be construed as anounting, under Art.
254(2), to a repeal of the U P. Act, such repeal did not
destroy or efface the scheme already framed under the U P
Act, for the provisions of s. 6 of the General C auses Act
saved the sane; (3) that the U P. Act did not offend the
provisions of Art. 31 of the Constitution, as it stood
before the Constitution (4th Arendnent) Act, 1955, for. the
U P. Act and in particular s. 11(5) thereof provided for
the paynent of adequate conpensation. These findings are
quite sufficient to dispose of the points urged by M.
Nanbi yar and M. Naunit Lal in support of the <clainms and
contentions of their respective clients.

In view of the aforesaid finding that the U P. Act did not
infringe the fundanental rights guaranteed by Art. 31, it is
wholly unnecessary to discuss the followi ng questions,

nanely, (a) whether the provisions of "Part 111 of the
Constitution enshrining the fundamental rights are nmere
checks or limtations on the | egi sl ative conpet ency

conferred on Parlianment and the State Legislatures by Arts.
245 and 246 read with therelevant entries in the Lists in
the Seventh Schedule to the Constitution or are an integra

part of the provisions defining, prescribing and conferring
the |legislative conpetency itself and (b) whether the doc-
trine of eclipse is applicable only to pre-Constitution |aws
or can apply also to any post-Constitution |aw which falls
under Art. 13(2) of the Constitution. As,” however, our
| earned Brother has thought fit to enbark upon a discussion
of these questions, we desire to guard ourselves against
bei ng understood as

13

accepting or acquiescing in the conclusion that the doctrine
of eclipse cannot apply to any post-Constitution |aw A
post-Constitution law may infringe either a fundanental

right conferred on citizens only or ~a fundanmental right
conferred on any person, citizen or non-citizen. In the
first case the lawwill not stand(in the way of the exercise
by the citizens of that fundamental right and, therefore,
will not have any operation on the rights of the citizens,
but it will be quite effective as regards non-,citizens. In
such a case the fundanental right will, qua the citizens,
throw a shadow on the | aw which will nevertheless be on the
Statute Book as a valid | aw binding on non-citizens and if
the shadow is renoved by a constitutional ,anmendnent, the
law will imediately be applicable even to the citizens
wi t hout being re-enacted. The decision in John M WI ker son
v. Charles A Rahrer (1) cited by our learned Brother is
squarely in point. |In other words the doctrine of eclipse
as explained by this Court in Bhikaji Narain Dhakras v.  The
State of Madhya Pradesh (2) also applies to ~a /post-
Constitution law of this kind. Wether a post-Constitution
[ aw of the other kind, namely, which infringes a fundanent al

right guaranteed to all persons, irrespective of whether
they are citizens or not, and which, therefore, can have no
operation at all when it is enacted, is to be regarded as a
still born lawas if it had not been enacted at all and,
therefore, not subject to the doctrine of eclipse is a
matter which nmay be open to discussion. On the findings
arrived at in this case, however, a discussion of these
aspects of the matter do not call for a considered opinion
and we reserve our right to deal with the same if and when
it becones actually necessary to do so.

SUBBA RAQ, J.-These twenty-five appeals are by certificate
under Arts. 132 and 133 of the Constitution granted by the
Hi gh Court of Judicature at Al ahabad and raise the question
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of the validity of the schene of nationalization of State
Transport Service formulated by the State Governnent and the
consequential orders made by it.

(1) (1891) 140 U.S. 545; 35 L, Ed. 572, (2) [1955] 2 S.C. R
589.

14

The said appeals arise out Wit Petitions filed by he
appellants in the Allahabad H gh Court challenging the
validity of the U P. Transport Services (Devel opnent) Act
of 1955, being U P. Act No. [IX of 1955 (hereinafter
referred to as the U P. Act), and the notifications issued
t her eunder. Al'l the appeal s were consolidated by order of
the Hi gh Court.

The appellants have been carrying on business as stage
carriage operators for a considerable nunber of years on
different routes in Utar Pradesh under wvalid, permts
i ssued under the Mdtor Vehicles Act, 1939, along with buses
owned by Governnent. ~The U. P. Legislature, after obtaining
the assent of the President on April 23, 1955, passed the U
P. Act and duly published it on April 24, 1955. Under s. 3
of the U P. Act, the CGovernment issued a notification dated
May 17, 1955, whereunder it was directed that the aforesaid
routes along with others should be exclucively served by the
stage carriages of the Government and the private stage
carriages should be excluded fromthose routes. On Novenber
12, 1955, the State Governnent published the notification
under s. 4 of the U P. Act fornmulating the schene for the

aforesaid routes ‘anobng others. The appelllants received
notices wunder s. 5 of the U P. Act requiring themto file
objections, if any, to the said schenme; ~and after the

obj ections were received, they were infornmed that they would
be heard by a Board on January 2, 1956. On that date, the
objections filed by the operators other than those of the
Agra region were heard and the inquiry in regard to the Agra
region was adjourned to January 7, 1956. It appears that
the operators of the Agra region did not appear on the  7th.
The notification issued under s. 8 of the U P. Act was pub-
lished in the U P. Gazette on June 23, 1956, and  on June
25, 1956, the Secretary to the Regional Transport Authority,
Agra, sent an order purported to have been issued by the
Transport Conmi ssioner to the operators, of the Agra region
prohibiting themfromplying their stage carriages on - the
routes and also informng themthat their permts would be
transferred to other routes. On July 7, 1956, a notice was
sent to

15

filed Wit Petitions in the A lahabad H gh Court chall enging
the wvalidity of the U P. Act and the notifications issued
t her eunder.

The facts in GCivil Appeal No. 429 of 1958 are slightly
different from those in other appeals and they may be
stated: The appellant’s application for renewal 'of his
permanent permit was rejected in 1953; but, on appeal, the
State Transport Authority Tribunal allowed his appeal on
Sept enber 6, 1956, and directed his permt to be renewed for
three vyears beginning from Novenber 1, 1953. Pursuant to
the order of the Tribunal, the appellant’s pert-nit was
renewed wth effect from Novenber 1, 1953, and it was nade
valid up to Cctober 31, 1956. The schene of nationalisation
was initiated and finally approved between the date of the
rejection of the appellant’s application for renewal and the
date when his appeal was allowed. The appellant applied on
Cctober 11, 1956, for the renewal of his permt and he was
i nfornmed by the Road Transport Authority, Allahabad, that no
action on his application, under reference was possible.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 36

The appellant’s contention, anong others, was that the
entire proceedi ngs were taken behind his back and therefore
the schene was not binding on him

The appellants in thirteen appeals, nanely, Cvil Appeals
Nos. 387 to 389, 391 to 394, 396 to 399 and 401 and 429 were
of f ered alternative routes. Though t hey tentatively

accepted the offer, presumably on the ground that it was the
| esser of the two evils, in fact they obtained stay as an
interim arrangenent and continued to operate on the old
routes.

The appellants filed applications for perm ssion to urge new
grounds in the appeals, which were not taken before the Hi gh
Court. The said grounds read :--

(i) That by reason of the conmng into operation of the
Mot or  Vehicles (Anendnent) Act, No. 100 of 1956, passed by
Par | i ament and published in the Gazette of I ndi a
Extraordi nary dated 31st Decenber, 1956, the inpugned U P

Act No. I'X of 1955 has becone void.

(ii) That / by reason of Article 254 of the Constitution of
I ndia, the said inpugned Act No. | X of 1955,

16

bei ng repugnant and inconsistent with the Central Act No.

100 of 1956, has becone void since the com ng into operation
of the aforesaid Act” No. 100 of 1956 ". The judgnment of the
Al | ahabad High Court, which is the subject-matter of these
appeal s, was delivered on Decenber 19, 1956. The Anending
Act of 1956 was published on Decenber 31, - 1956. It is
therefore mani fest ‘that the appellants could not have raised
the aforesaid grounds before the High Court.  Further, the
grounds raise only a pure question of |aw not dependent upon
the elucidation of any further facts. In the circunstances,

we thought it to be a fit case for allow ng the appellants
to raise the new grounds and we accordi ngly gave them the
per m ssi on.

M. M K Nanbiar, appearing for some of the appellants,

raised before us the following points: (i) The Mdtor
Vehicles (Anmendnent) Act (100 of 1956) passed 'by, the
Parlianment is wholly repugnant to the provisions of the U P
Act and therefore the latter became void -under t he
provisions of Article 254(1) of the Constitution ; with the
result that, at the present time, there is no valid |aw
wher eunder the Government can prohibit the appellants from
exercising their fundamental right under the Constitution

nanely, to carry on their business of motor transport; (ii)
the schenme framed under the Act, being one made to operate
in future and fromday to day, is an instrunent within the
nmeaning of s. 68B of the Anending Act, and therefore the
provisions of the Amending Act would prevail over those of
the schenme, and after the Amending Act cane into force, it
woul d have no operative force; and (iii) evenif the U P

Act was valid and continued to be in force in regard to the
schenme franed thereunder, it would offend the provisions of
Art. 31 of the Constitution, as it was before t he
Constitution (Fourth Amendnent) Act, 1955, as, though the
State had acquired the appellant’s interest in a commercia

undertaking, no conpensation for the said interest was

given, as it should be under the said Article. The ot her
| earned -Counsel, who followed M. Nanmbiar, except M.
Naunit Lal, adopted his argunent. M. Naunit Lal, in
addition to the argunent

17

advanced by M. Nanmbiar in regard to the first point, based
his contention on the proviso to Art. 254(2) of the
Constitution rather than on Art. 254(1). He contended that
by reason of the Anending Act,,, the U P. Act was repeal ed
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in toto and, because of s. 68B of the Amending Act, the
operation of the provisions of the General C auses Act was
excluded. 1In addition, he contended that in Appeal No. 429
of 1958, the scheme, in so far as it affected t he
appel l ant’ s route was bad i nasmuch as no notice was given to
hi m bef ore the scheme was approved.

We shall proceed to consider the argunent advanced by M.
Nanbi ar in the order adopted by him but before doing so, it
woul d be convenient to dispose of the point raised by the
| earned Advocate GCeneral, for it goes to the root of the
matter, and if it is decided in his favour, -other questions
do not fall for consideration. The question raised by the
| earned Advocate General may be posed thus: whether the
amendnment of the Constitution renobving a constitutiona

[imtation on a |l egislature to nake a particular |aw has the
effect of validating the Act nmade by it when its power was
subject to that limtation. The present case illustrates
the problem presented by the said question. The U P

Legi sl ature passed the U P. Act on April 24, 1955,
wher eunder ~the State Governnent was authorized to frame a
schene of nationalization of notor transport. After
following the procedure prescribed therein, the State
CGovernment finally published the schene on June 23, 1956.
The Constitution (Fourth Amendnent) Act, 1955, received the
assent of the President on April 27, /1955. The -State
Governnment franed the schene under the U. P. Act after the
passing of the Constitution (Fourth Amendment) Act, 1955.
Under the said Arendnent Act, el. (2) of Art. 31 has been
amended and cl. (2A) has been inserted. The effect of the
amendment is that unless the law provides for the transfer
of ownership or right to possession of any property to the
State or to a Corporation owned or controlled by the State

it shall not be deened to provide for the conpulsory
acqui sition or

3

18

requisition of property within the nmeaning of cl. (2) of

that Article and therefore where there is no such ‘transfer,
the condition inmposed by cl. (2), viz., that thelaw  Should

fix the amount of conpensation or specify the princi pl es
on which and the manner in which the conpensationis to be
determned and given is not attracted. |f the amendnent

applies to the U P. Act, as there is no transfer of
property to the State, no question of conpensation arises.

On the other hand, if the unamended Article governs the U

P. Act, the question of conpensation will be an inportant
factor in deciding its validity. The answer to the problem
so presented depends upon the |legal effect of a consti-
tutional limtation of the |egislative power on the | aw nade
in derogation of that limtation. A distinction is sought
to be made by the | earned Advocate Ceneral between the |aw
made in excess of the power conferred on a |egislature under
the relevant List in the Seventh Schedul e and that made in
viol ation of the provisions of Part Ill of the Constitution

The former, it is suggested, goes to the root of the
| egi sl ati ve power, whereas the latter, it is said, operates
as a check on that power, with the result that the law so
made i s unenforceable, and as soon as the check is renoved,
the law is resuscitated and becones operative fromthe date
the check is renoved by the constitutional amendment.

M. Nanbiar puts before us the followi ng two propositions in
support of his contention that the law so nade in either
contingency is void ab initio: (i) the paranmountcy of
fundanmental rights over all legislative powers in respect of
all the Lists in the Seventh Schedule to the Constitution is
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secured by the double process of the prohibition laid by
Art. 13(2) and the restrictions inposed by Art. 245, unlike
the nere inplied prohibition inplicit in the division of
power under Art. 246; and (ii) where the provisions of an
enact ment passed by a |l egislature after January 26, 1950, in
whol e or in part-subject to the doctrine of severability-are

in conflict with the provisions of Part IIl, the statute, in
whole or in part, is void ab initio. This question was
subj ected to judicial scrutiny by this

19

Court, but before we consider the relevant authorities, it

woul d be convenient to test its wvalidity on first
princi pl es.

The relevant Articles of the Constitution read as follows:
Article 245: "(1) Subject  to the provision of this
Constitution, Parliament nmay make |aws for the whole or any
part of the territory O India, and the Legislature of a
State may nmake laws for the whole or any part of the State."
Article 246: " (1) Notwi thstanding anything in clauses (2)
and (3) ‘" Parlianment has exclusive power to make laws with
respect to any of the natters enunerated in List | in the
Seventh Schedule (in this Constitution referred to as the"
Union List ").

(2) Notw thstandi ng anything in clause (3), Parlianent and,
subject to clause/ (1), the Legislature of .any State also,
have power to nmake. laws with respect to any of the matters
enunerated in List IIl in the Seventh ~Schedule (in this
Constitution referred to as the " Concurrent List").

(3) Subject to clauses (1) and (2), the Legislature of any
State has exclusive power to nmake |laws for such State or any
part thereof with respect toany of the matters - enunerated
in List Il in the Seventh Schedule (in this Constitution
referred to as the " State List ").

(4) Parliament has power to nake laws with respect to any
matter for any part of the territory of India not included
in a State notw thstanding that such matter is a nmatter
enunerated in the State List."

Article 13: " (1) Al laws in force in the territory of
I ndi a i medi ately before the conmmencenent of this
Constitution, in so far as they are inconsistent wth the
provisions of this Part, shall, to the extent  of such

i nconsi stency, be void.
(2) The State shall Dot make any | aw which takes away or
abridges the rights conferred by this Part and any law made

in contravention of this clause shall, to the extent of the
contravention be void."
20

Article 31 (Before the -Constitution (Fourth Amendnent) . Act,
1955):

" (1) No person shall be deprived of his property ~save by
authority of |aw

(2) No property, novable or immovable, including any
interest in, or in any conpany owning, any comercial or
i ndustrial undertaking, shall be taken possession of  or
acquired for public purposes under any |aw authorising the
taking of such possession or such acquisition, unless the
law provides for conpensation for the property t aken
possessi on of or acquired and either fixes the amount of the
conpensation, or specifies the principles on which, -and the
manner in which, the conmpensation is to be determ ned and
gi ven

The conbined effect of the said provisions may be stated
thus: Parlianent and the Legislatures of States have power
to nake laws in respect of any of the matters enunmerated in
the relevant lists in the Seventh Schedul e and that power to
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nmake |laws is subject to the provisions of the Constitution

including Art. 13, i.e., the power is nade subject to the
l[imtations inposed by Part IIl of the Constitution. The
general power to that extent is linited. A Legi sl ature,

therefore, has no power to make any law in derogation of the
injunction contained in Art. 13. Article 13(1) deals wth
laws. in force in the territory of India before the
comencenent of the Constitution and such laws in so far as
they are inconsistent with the provisions of Part 11l shall

to the extent of such inconsistency be void. The cl ause,
therefore, recognizes the validity of, the pre-Constitution
laws and only declares that the said laws would be void
thereafter to the extent of their inconsistency with Part
I11; whereas - cl. (2) of that article inposes a prohibition
on the State making | aws taking away or abridging the rights

conferred by Part 111 and declares that laws made in
contravention of this clause shall, to the extent of the
contravention, be void. There is a clear distinction

bet ween the two clauses. Under el. (1), a pre-Constitution
| aw subsi'sts except to the extent of its inconsistency wth

the provisions of Part Ill; whereas, no post-Constitution
| aw

21

can be nmade contravening the provisions of Part 111, and
therefore the law, 'to that extent, though nade, is a nullity
from its inception. /If this clear distinction is borne in
m nd, rmuch of the cloud raised is dispelled.. Wen cl. (2)
of Art. 13 says in clear and unambiguous ternms that no State
shall make any | aw which takes away or abridges the rights
conferred by Part IIl, it wll not avail  the State to

contend either that the clause does not enbody a curtail nent
of the power to legislate or that it inposes only a check
but not a prohibition. A constitutional prohibition against
a State making certain |aws cannot be  whittled down by
anal ogy or by draw ng inspiration from decisions on the
provi sions of other Constitutions; nor can we appreciate the

argunent that the words " any law " in the second /line of
Art. 13(2) posits the survival of the law nade in the /'teeth
of such prohibition. It is said that a law can come into

exi stence only when it is nade and therefore any |aw nmade in
contravention of that clause presupposes that the | aw nmade
is not anullity. This argunment may be subtle but is  not
sound. The words " any law " in that clause can only nean
an Act passed or nmde factually, notw thstanding t he
prohi bition. The result of such contravention is stated in
that cl ause. A plain reading of the clause indicates,
wi t hout any reasonabl e doubt, that the prohibition goes to
the root of the matter and Iimts the State’'s power to . make
law; the law nade in spite of the prohibitionis a still-
born | aw.

Cooley in his book " Constitutional Limtations" - (Eighth
Edition, Volune 1), states at page 379:

" From what exami nation has been given to this subject, it
appears that whether a statute is constitutional or not is
al ways a question of power; that is, a question whether the
legislature in the particular case, in respect to the
subject-matter of the act, the manner in which its object is
to be acconplished, and the node of enacting it, has kept
wi t hin t he constitutional limts and observed t he
constitutional conditions.™

The Judicial Comrittee in The Queen. v. Burah (1) observed
at page 193 as under

(1) (1878) L.R 5 1. A 178.

22

The established courts of Justice, when a question arises
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whet her the prescribed Iimts have been exceeded, nust of
necessity determne that question ; and ,the only way in
which they can properly do so, is by ;looking to the terns
of the instrument by which, affirmatively, the |egislative
powers were created, and by which, negatively, they are
restricted.”

The Judicial Conmittee again in Attorney-General for Ontario
v. Attorney-Ceneral for Canada (1) crisply stated the |ega
position at page 583 as follows: -

P if the text is explicit the text is con-
clusive, alike in what it directs and what it forbids."

The same idea is lucidly expressed by Mikherjea, J., as he
then was, in K C Gajapati Narayan Deo v. The State of
Oissa (2). It is stated at page 11 as foll ows: -

" If the Constitution of a State distributes the |egislative
powers anongst different bodies, which have to act wthin
their respective spheres narked out by specific |I|egislative
entries, or ifthere are limtations on the |egislative
authority in-the shape of fundanmental rights, questions do
arise as to whether the legislature.in a particular case has
or has not, inrespect to the subject matter of the statute
or in the nmethod of enacting it, transgressed the limts of
its constitutional powers."

The |earned Judge i'n the aforesaid passage clearly accepts
the doctrine that boththe transgression of the ambit of the
entry or of the limtation provided by ‘the fundanenta
rights are equally transgressions of the limts of the
State’s constitutional powers.

It is, therefore, nmanifest that in the construction of the
constitutional provisions dealing with the powers of the
| egislature, a distinction cannot be nade between an
affirmative provision | and a negative provision; for, both

are [imtations on t he power . The Constitution
affirmatively confers a power on-the legislature to make
laws within the ambit of the relevant entries in the lists

and negatively prohibits it frommaking laws infringing the
fundanental rights. It

(1) (1912) A C 571.

(2) [1954] S.C. R 1.

23

goes further and nmakes the -1|egislative power subject to the
prohi bition wunder Art. 13(2). Apparent  —wde power is,
therefore, reduced to the extent of the prohibition

If Arts. 245 and 13(2) define the anbit of the power to
legislate, what is the effect of a |law made in~ excess of
that power ? The Anmerican Law gives a direct and -definite
answer to this question. Cooley in his " Constitutiona
Limtations " (Eighth Edition, Volune |) at page 382 under

the heading " Consequences if a statute is void " says :-

" Wien a statute is adjudged to be unconstitutional, it is
as if it had never been................. And what is true of
an act void intotois true also as to any part of ‘an act
whi ch is found to be unconstitutional, and whi ch
consequently, is to be regarded as having never, at —any

time, been possessed of any legal force."

In Rottschaefer on Constitutional Law, nmuch to the same
effect is stated at page 34:

" The legal status of a legislative provision in so far as
its application involves violation of constitutiona
provisions, nust however be determned in the Iight of the
theory on which Courts ignore it as law in the decision of
cases in which its application produces unconstitutiona
results. That theory inplies that t he | egi sl ative
provi sions never had legal force as applied to cases wthin
that clause."
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In WIllis on Constitutional Law ", at page 89:

“ A judicial declaration of the unconstitutionality of a
statute neither annuls nor repeals the statute but has the
effect of ignoring or disregarding it so far as the
determ nation of the rights of private parties is concerned.
The Courts general |l y say that the ef f ect of an
unconstitutional statute is nothing. It is as though it had
never been passed................ ... ... ...

" WIIloughby on Constitution of the United States Second
Edition, Volune |, page 10:

" The Court does not annul or repeal the statute if it finds

it inconflict with the Constitution. 1t sinply refuses to
recogni ze it, and determnes the rights of

24

the parties j ust as if such statute had no

application. ........ ... . ...

The validity of ~a statute is to be tested by t he
constitutional —power of a legislature at the time of its
enactment / by that legislature, and, if thus tested, it 1is
beyond the  |egislative power, it is not rendered valid,
wi t hout re-enactnent, if later, by constitutional amendnent,
the necessary |egislative power is granted. | An after-
acqui red power cannot, ex proprio vigore, validate a statute
voi d * When enact ed’

" However, it has beenheld that where an act is within the
general |legislative power of the enacting body, but is
rendered unconstitutional by reason of sone adventitious
circunstance, as, for exanple, when a State legislature is
prevented from regulating a matter by reason of the fact
that the Federal Congress has already |egislated upon that
matter, or by reason of its silence is to be construed as
i ndicating that there should be no regulation, the act does
not need to be re-enacted in order to be enforced, \if this
cause of its unconstitutionality is renoved. "

For the forner proposition, the decision in Newberry v.
United States (1) and for the lTatter proposition the
decision in John M WIkerson v. ‘Charles A Rahrer (2) are
cited. In Newberry's Case the validity of the Federa

Corrupt Practices Act of 1910, as anmended by the Act of
1911, fixing the maxi mum sum whi ch a candi date might spend
to procure his nomination at a wprimary election or
convention was challenged. At the tine of the enactnent,
the Congr ess had no power to nmke that | aw, but
subsequently, by adoption of the 17th Anmendnent, it acquired
the said power. The question was whether an after-acquired
power could validate a statute which was void when -enacted

M. justice MReynol ds delivering the opinion of the court
states the principle at page 920 :

" Moreover, the crimnal statute now relied upon . ante-dates
the 17th Anendrment, and nust be tested by powers possessed
at time of its enactment. An

(1) (1921) 256 U.S. 232; 65 L. Ed. 913.

(2) (1891) 140 U.S. 545; 35 L. Ed. 572.

25

after-acquired power cannot, ex proprio vigore, validate a
statute void when enacted."

In WIkerson's Case (1) the facts were that in June 1890,
the petitioner, a citizen of the United States and an agent
of Maynard, Hopkins & Co., received from his principa

intoxicating liquor in packages. The packages were shipped
fromthe State of Mssouri to various points in the State of
Kansas and other States. On August 9, 1890, the petitioner
offered for sale and sold two packages in the State of
Kansas. The packages sold were a portion of the 1liquor
shi pped by Maynard, Hopkins & Co. It was sold in the sane
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packages in which it was received. The petitioner was
prosecuted for violating the Prohibitory Liquor Law of the
State of Kansas; for, under the said |law, "any person or
persons who shall manufacture, sell or barter any in-
toxicating liquors, shall be guilty of a m sdeneanor ". On
August 8, 1890, an Act of Congress was passed to the effect
that -intoxicating liquors transported into any State should
upon arrival in such State be subject to the operation and
effect of the laws of such State. It will be seen from the
aforesaid facts that at the tine the State Laws were nade,
they were valid, but they did not operate upon packages of
liquors inported into the Kansas State in the course of
interstate comerce, for the regulation of inter-State
conmerce was within the powers of the Congress; and that be-
fore the two sales in the Kansas State, the Congress nade an
Act making intoxicating liquors transported into a State
subject to the laws of that State, with the result that from
that date the State Laws operated on the liquors so
transport ed. Under those circunstances, the Suprene Court
of the United States held

“ It was not necessary, after the passage of the Act of
Congress of August 8, 1890, to re-enact the Law of Kansas of
1899, forbidding the sale of intoxicating liquors in that
State, in order to make such State Law operative on the sale
of inported liquors.™

The reason for the decision is found at ‘page 578:

(1) (1891) 140 U.S. 545; 35 L. Ed. 572.

4

26

This is not the case of a |aw enacted in the unauthorized
exerci se of a power exclusively confided to Congress, but of
a law which it was conpetent for the State'to pass, but
which could not operate upon articles occupying a certain
situation wuntil the passage of the Act of Congress. That
Act in ternms renoved the obstacle, ~and we perceive no
adequate ground for adjudging that a re-enactnment  of the
State Law was required before it could have the effect upon
i mported which it had al ways had upon donestic property.

A reference to these decisions brings out in bold relief the
distinction between the two classes of cases referred to
therein. It will be seen fromthe two decisions that in the
former the Act was Void fromits inceptionand in the |atter
it was valid when nade but it could not operate on certain
articles inmported in the course of inter-State trade. O
that distinction is based the principle ~that an after-
acqui red power cannot, ex proprio vigore, validate a statute
in one case, and in the other, a law validly made woul d take
ef fect when the obstruction is renoved.

The same principle is enunciated in Carter v. Egg and Egg
Pulp Marketing Board (1). Under s. 109 of the Australian
Constitution " when a law of a State- is inconsistent with a

law of the Commonwealth, the latter shall prevail, and the
former shall, to the extent of the inconsistency, be
i nvalid. " Commrenting on that section, Latham C. J.

observed at page 573:

" This section applies only in cases Were, apart from the
operation of the section, both the Comobnwealth and the
State Laws which are in question would be valid. |If either
isinvalid ab initio by reason of l|ack of power, no question
can arise under the section. The word " invalid in this
section cannot be interpreted as nmeaning that a State |aw
which- is affected by the section becones ultra vires in
whole or in part. |f the Commonwealth |aw were repeal ed the
State | aw woul d agai n becone operative. "

We shall now proceed to consider the decisions of this Court
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to ascertain whether the said principles are
(1) (1942) 66 C.L.R 557.
27

accepted or departed from The earliest case is Keshavan
Madhava Menon v. The State of Bombay (1). There the
guesti on was whether a prosecution | aunched under the Indian
Press (Enmergency Powers) Act, 1931, before the Constitution

could be continued after the Constituti on was passed. The
obj ection taken was that the said |l aw was inconsistent wth
fundanental rights and therefore was void. In the context

of the question raised, it becane necessary for the Court to
consider the inpact of Art. 13(1) on the laws nmade before
the Constitution. The Court, by a mpjority, held that Art.
13(1) of the Indian Constitution did not make existing |aws
which were inconsistent with fundamental rights void ab
initio, but only rendered such |aws ineffectual and void
with respect to the exercise of the fundamental rights on
and after the date of the commencenent of the Constitution
and that it had no retrospective effect. Das, J., as he
then was, observed at page 233:

" 1t will be noticed that all that this clause declares is
that all existing laws, in so far as they are inconsistent
with the provisions of Part- 111 shall, to the extent of such
i nconsi stency, be ‘void. Every statute is prima facie
prospective unless it 1is expressly or by necessary
i mplications nade to have retrospective operation. "

At page 234, the | earned Judge proceeded to state:

" They are not void for all purposes but they are void only
to the extent they come into conflict with the  fundamenta

rights. In other words, on and after the _comencenent of
the Constitution no existing law -will be pernmtted to stand
in the way of the exercise of any of the fundanental rights.
Therefore, the voidness of the existing lawis linted to
t he future exerci se of the f undanent al
rights.................. Such laws exist for all past
transactions and for enforcing all rights and Iliabilities

accrued before the date of the Constitution
At page 235, the sane idea is put in different words thus :-
e Article 13(1) only has the effect of
(1) [1951] S.C R 228.

28

nullifying or rendering all inconsistent —existing 1aws
i neffectual or nugatory and devoid of any legal force or
binding effect only wth respect to the exercise O
fundanental rights on and after the date of-the comrencenent
of the Constitution. "

At page 236, the |earned Judge concl udes:

" So far as the past acts are concerned the |aw exists,
notwithstanding that it does not exist with respect to the
future exercise of fundanental rights."

Mahajan, J., as he then was, who delivered a‘" separate
judgrment, put the sane view in different phraseol ogy at page
251 :

" The effect of Article 13(1) is only prospective and it
operates in respect to the freedons which are infringed by
the State subsequent to the coming into force of the
Constitution but the past acts of a person which cane within
the mschief of the law then in force are Dot affected by
Part 11l of the Constitution."

The | earned Judge, when Anerican |law was pressed on him in
support of the contention that even the pre-Constitution |aw
was voi d, observed thus, at page 256

" 1t is obvious that if a statute has been enacted and is
repugnant to the Constitution, the statute is void since its
very birth and anything done under it is also void and
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illegal. The courts in Anerica have followed the 1ogica
result of this rule and even convictions made under such an
unconstitutional statute have been set aside by issuing

appropriate wits. |If a statute is void fromits very birth
then anything done under it, whether closed, completed, or
inchoate, will be wholly illegal and relief in one shape or

another has to be given to the person affected by such an
unconstitutional law. This rule, however, is not applicable
in regard to laws which were exi sting and were
constitutional according to the Governnent of India Act,
1935. O course, if any law is made after the 25th January,
1950, which is repugnant to the Constitution, then the same
rule wll have to be followed by courts in India as is
followed in Anerica and even convictions nade under such an
unconstitutional |aw

29

will have to be set aside by resort to exercise of powers
given tothis court by the Constitution."

Mukherjea 'J., -as he then was, in Behram Khurshed Pesi kaka v.
The Stat'e of Bonbay (1) says at page 652 much to the sane
effect:

" W think that it is not a correct proposition that
constitutional provisions in Part 111 of our Constitution
nerely operate as a check on the exercise of legislative
power . It is axiomatic that when the | awnmaki ng power of a
State is restricted by a witten, fundanental |aw, then any
| aw enact ed and opposed to the fundanental lawis in excess
of the legislative authority and is thus a nullity. Bot h
these decl arati ons of ‘unconstitutionality go to the root of
the power itself and there is no real distinction between
them They represent but two aspects of want of |egislative
power . The | egi sl ative power of Parlianment and the State
Legi slatures as conferred by articles 245 and 246 of the
Constitution stands curtailed by the ~fundanental rights
chapter of Constitution. A nere reference to the provisions
of article 13(2) and articles 245 and 246 is sufficient to
indicate that there is no conpetency in Parlianent or a
State Legislature to nmake a | aw which cones into clash’ with
Part 111 of the Constitution after the comng into force of
the Constitution. "

The effect of the decision may- be stated thus: The |earned
judges did not finally decide the effect of Art. 13(2) of
the Constitution on post-Constitution laws for the ~sinple
reason that the inpugned |law was a pre-Constitution one.
Art. 13(1) was held to be prospective in operation and
therefore did not affect the preexisting laws in respect of
things done prior to-the Constitution. As regards the post-
Constitution period, Art. 13(1) nullified or ‘rendered al

i nconsi stent existing |aws ineffectual, nugatory or ~devoid
of any legal force or binding effect with respect "to the
exerci se of the fundanmental rights. So far as the past acts
were concerned, the | aw existed, notwithstanding that it did
not exist with respect to the future exercise of the said
rights. As regards the pre-Constitution | aws,

(1) [1955] 1 S.C.R 613.

30

this decision contains the seed of the doctrine of eclipse
developed by ny Lord the Chief Justice in Bhikaji Narain
Dhakras v. The State of Madhya Pradesh (1) where it was held
that as the pre-Constitution law was validly made, it
exi st ed for certain purposes even during t he post -
Constitution period. This principle has no application to
post-Constitution |aws infringing the fundanmental rights as
they would be ab initio void in toto or to the extent of
their contravention of the fundanental rights.
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The observations of the | earned judges nade in the decision
cited above bring out the distinction between pre and post-
Constitution |laws which are repugnant to the Constitution
and the inpact of Art. 13 on the said | aws.

I n Behram Khur shed Pesi kaka’s Case(2), this Court considered
the legal effect of the declaration made’ in the case of The
State of Bonmbay - v. F. N Balsara (3) that clause (b) of s.
13 of the Bonbay Prohibition Act (Bom XXV of 1949) is void
under Art. 13(1) of the Constitution in so far as it affects
the consumption or wuse of liquid nmedicinal or toilet
preparations containing alcohol and held that it was to
render part of s. 13(b) of the Bonbay Prohibition Act
i noperati ve, i neffective and i neffectual and t hus
unenf or ceabl e. Bhagwati, J., at page 620, cited all the
rel evant passages fromtextbooks on Constitutional Law and,
presunably, accepted the viewlaid dowmm therein to the
effect that an unconstitutional Act in legal contenplation
is as though it had never been passed. Jagannadhadas, J.,
at page 629, noticed the distinction between the scope of
cls. (1) and (2) of Art. 13 of the Constitution. After
citing a passage from" WIIoughby on Constitution of the
United States ", the | earned Judge observed

" This and other simlar passages from other treatises
"relate, however, to cases where the entire legislation is
unconstitutional fromthe very conmencenent of the Act, a
situation which falls within the scope of article 13(2) of
our Constitution.. They do not directly cover a situation
which falls within

(1) [1955] 2 S.C. R 589. (2) [1955] 1 S.C R 613.
(3)[1951] S.C. R 682.
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article 13(1)............... The- question is what is the

effect of article 13(1) on a pre-existing valid statute,
which in respect of a severable part thereof violates
fundanmental rights. Under ‘article 13(1) such part is, "
voi d " from the date of the comencenent of the
Constitution, while the other part continues to be valid.
Two views of the result brought about by this voidness are
possi bl e, viz., (1) the said severable part becones
unenforceable, while it remains part of the Act, or (2) the
sai d part goes out of the Act and the Act st ands
appropriately amended pro tanto. The first is the view
whi ch appears to have been adopted by ny |earned brother
Justice - Venkatarama Aiyar, on the basis of  certain
Anerican decisions. | feel inclined to agree with it. This
aspect, however, was not fully presented by either side and
was only suggested from the Bench in the course of
arguments. W have not had the benefit of all the relevant
mat eri al being placed before us by the | earned advocates on
either side. The second view was the basis of the argunents
before us. It is, therefore, necessary and desirable to
deal with this case on that assunption."”

Thi s passage shows that his opinion-though a tentative'  one-
was that the severable part became unenforceable while it
remained part of the Act. But the | earned Judge nade  an
i ncidental observation that the American view applied to
cases that fall wthin the scope of Art. 13(2) of the
Constitution, i.e., the entire legislation woul d be
unconstitutional from the very commencenent of the Act.
Venkatarama Aiyar, J., founded his decision on a broader
basis. At page 639, the | earned Judge observed:

" Anot her point of distinction noticed by Arerican jurists
between unconstitutionality arising by reason of lack of
| egi sl ati ve conpetence and that arising by reason of a check
i nposed on a competent Legislature nmay al so be mentioned.
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Wile a statute passed by a Legislature which had no
conpetence cannot acquire validity when the Legislature
subsequent |y acquires conpetence, a statute which was within
the conpetence of the Legislature at the time of its
enact ment but which infringes a, constitutiona

32

prohi bition could 'bhe enforced ’'Proprio vigore when once the
prohibition is renoved."

On the basis of this distinction, the |earned Judge held
that Art. 13(1) of the Constitution only placed a check on
a competent |legislature and therefore the word " void in
that article nmeant " relatively void ", i.e., the law only
condemmed the Act as wwong to individuals and refused to
enforce it against them ~In support of the said conclusion
the |learned Judge cited a passage from" WIIoughby on the
Constitution of the United States ". A conparison of the
passage cited with-that in the text book discloses that one
i mportant . sentence which makes all the difference to the
| egal positionis omtted by mstake and that sentence is "
An after-acquired power cannot ex proprio vigore validate a
statute void when enacted ". The second paragraph in the
extract on which the | earned Judge placed reliance and also
the decision relied  upon, by him did not support his
conclusion. As already stated, the decision and the passage
dealt not with a case where the State had no power to make
the law, but with a case where the lawlay dornmant till a
| aw of the Federal Congress renoved the conflict between the
State Law and the Federal Law. That case may by anal ogy be
applied to Art. 13(1) in respect of |aws validly nade before
the Constitution but cannot be-invoked in the case of a
statute which was voi d when enacted. By a subsequent order
this Court granted the review and reopened the case to
enabl e the :Bench to obtain the opinion of -a | arger Bench on
the Constitutional points raised in thejudgnent delivered
by the | earned Judges. That matter cane up before 'a Con-
stitutional Bench, and Mahajan, C._J., who was a party to
the decision in Keshavan Madhava Menon's Case (1) explained
the mapjority view therein on the neaning of the word "/ void
“in Art. 13(1) thus, at page 651:-

" The majority however held that the word "void" in article
13(1), so far as existing |aws Wre concerned, could not _be
held to obliterate themfromthe statute book, and coul d not
make such laws void altogether, because in its _opinion
article 13 had not been given any

(1) [1951] s.C. R 228.
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retrospective effect. The majority however held that after
the coming into force of the Constitution the effect of
article 13(1) on such repugnant laws was that it nullified
them and nade themineffectual and nugatory and devoid of
any legal force or binding effect. It was further- pointed
out in one of the judgnents representing the majority | view,
that the Arerican rule that if a statute is repugnant to the
Constitution the statute is void fromits birth, has  no
application to cases concerning obligations incurred  or
rights accrued in accordance with an existing |aw that was

constitutional in its inception, but that if any |aw was
made after the 26th January, 1950, which was repugnant to
the Constitution, then the same rule shall have to be
followed in India as followed in Anerica. The result

therefore of this pronouncenent is that the part of the
section of an existing law which is unconstitutional is not
law, and is null and void. For determining the rights and
obligations of citizens the part declared void should be
notionally taken to be obliterated fromthe section for al
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intents and purposes, though it may remain- witten on the
statute book and be a good | aw when a question arises for
determ nation of rights and obligations incurred prior to
26t h January, 1950, and also for the determination of rights
of persons who have not been given fundanmental rights by the
Consti tution. Thus, in this situation, there is no scope
for introducing terns like " relatively void coi ned by
Ameri can Judges in construing a Constitution which is not
drawmn wup in sinmlar |Ianguage and the inplications of which
are not quite famliar in this country." The |learned Judge,
as we have already pointed out, rejected the distinction
made by Venkatarama Aiyar, J., between |lack of |egislative
power and the abridgnment of the fundanmental rights. Though
that question did not directly arise, the |learned Judge
expressed his view on the scope of Art. 13(2) at page 653
t hus:

" The authority thus conferred by Articles 245 and 246 to
make |aws subjectwise in the different Legislatures is
qualified by the declaration nade in

5

34

article 13(2). That power can only be exercised subject to
t he prohibition contained in article 13(2). On t he
construction of article 13(2) there was no divergence of
opi nion between the majority and the mnority in Keshava
Madhava Menon v. The State of Bonbay (supra). It was only

on the construction of article 13(1) that the difference
arose because it was felt that that article could not
retrospectively invalidate |aws which when  nade wer e
constitutional according to the Constitutionthen.in force."
Das, J., as he then was, in his dissenting judgnent differed
from the nmjority on other points but does not appear to
have differed fromthe aforesaid views expressed by Mhajan
C. J., as regards the scope of Keshava Madhava Menon’s Case
on the neaning of the word "™ void " in Art. 13(1). Thi s
judgrment is therefore an authority on two points and
contains a weighty observation.on the third : (i) when the
| aw- making power of a State is restricted by witten
fundanental |law, then any | aw opposed to the fundanental |aw
is in excess of the legislative authority and is thus a
nullity; (ii) even in the case of a statute to which Art.
13(1) applies, though the law is on the statute book and be
a good |aw, when a question arises for determnation of
rights and obligations incurred prior to January 26, 1950,
the part declared void should be nationally taken to be
obliterated fromthe section for all intents and purposes ;
and (iii) on the construction of Art. 13(2), the law made in
contravention of that clause is a nullity from._ its
i nception.

The next case is a direct one on the point and that is/ Sag-
hir Ahmad v. The State. of U P. (1). There, the U P.Road
Transport Act (11 of 1951) was passed enabling the State to
run stage carriage service on a route or routes to the
exclusion of others. Under that Act, the State CGovernnent
nmade a declaration extending the Act to a particular area
and issued a notification setting out what purported to be a
schene for the operation of the stage carriage service on
certain routes. At the tine the said Act was passed, the
State had no such power to deprive a citizen of his

(1) [1955] 1 S.C.R 707.
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right to carry on his transport service. But after the Act,
Art. 19(1) was amended by the Constitution (First
Anmendnent ) Act, 1951, enabling the State to carry on any
trade or business either by itself or through, corporations
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owned or controlled by the State to the. exclusion of
private citizens wholly or in part. One of the questions
raised was whether the amendment of the Constitution could
be invoked to validate the earlier legislation. The Court
held that the Act when passed was unconstitutional and
therefore it was still-born and could not be vitalised by
the subsequent anmendnent of the Constitution renoving the
constitutional objections but nust be re-enacted. At page
728, Mikherjea, J., as he then was, who delivered the
judgrment of the Court, has given the reasons for the said
Vi ew : -

" As Prof essor Cooley has stated in his wor k on
Constitutional Limtations (Vol. 1, page 304 note.) " a
statute void for unconstitutionality is dead and cannot be
vitalised by a subsequent anendnent of the Constitution
renovi ng the constitutional objection but nmust be re-enacted
". W& think that this is sound | aw and our conclusion is
t hat the legislation in question which violates the
fundanental right of the appellants under article 19(1) (9)
of the 'Constitution and is not shown to be protected by
clause (6) of the article, as it stood at the tine of the
enactnent, mnust be held to be void under article 13(2) of
the Constitution."

This is a direct authority on the point, wthout a dis-
senting voice, and/'we are bound by it.

The decision given in Bhikaji Narain's Case, (1) is strongly
relied upon by the |earned Advocate General in support of

his contention. Shortly stated, the facts ‘in that case
were: Before the Constitution, the C P. & Berar WMtor
Vehi cl es (Anendnent) Act, 1947 (C. P. I11 of 1948) anended

the Mdtor Vehicles Act, 1939 (Central Act IV of 1939) and
conferred extensive powers on the Provincial Governnent
including the power to create a nonopoly of the notor
transport business in its favour to the exclusion | of al
notor transport operators. It was contended by the affected
parties that by reason of Art. 13(1) of the Constitution

(1) [1955] 2 S.C.R 589.
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the Act becane void. On behalf of the State, it was ~argued
that the Constitution (First Amendment) Act, 1951, and the
Constitution (Fourth Anendment) Act, 1955, had the effect of
renovi ng the inconsistency and the Anendnment Act |11 of 1948
becane operative again. This Court unaninmously accepted the
contention of the State. This decision is one given on a
construction of Art. 13(1) of the Constitution and it is no
authority on the construction and scope of Art. 13(2) of the
Consti tution. The reason for the decision is found in the
foll owi ng passages in the judgment, at page 598:

S on and after the conmencenent of the
Constitution the existing law, as a result of its becom ng
i nconsistent wth the provisions of article 19(1)(g) read
with clause (6) as it then stood, could not be pernmtted to
stand in the way of the exercise of that fundanental right.
Article 13(1) by reason of its |anguage cannot be read as
having obliterated the entire operation of the inconsistent
law or having w ped it out altogether from the statute
book ............... In short, article 13(1) had the effect
of nullifying or rendering the existing |aw which had becone
inconsistent with article 19(1) (g) read with clause (6) as
it then stood ineffectual, nugatory and devoid of any |ega
force or binding effect only with respect to the exercise of
the fundanmental right on and after the date of t he
comencenment of the Constitution. Therefore, between the
26th January, 1950, and 18th June, 1951, the inpugned Act
could not stand in the way of the exercise of t he
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fundanental right of a citizen under Article 19(1)(q). The
true position is that the inmpugned | aw becane, as it were,
eclipsed, for the time being, by the fundanental right The
American authorities refer only to post-Constitution [|aws
whi ch were inconsistent wth the provisions of t he
Constitution. Such |aws never cane to life but were still-
born as it were Such |laws were not dead for all purposes.
They existed for the purposes of pre-Constitution rights and
liabilities and they remained operative, even after the
Constitution, as against non-citizens. It is only as

37

against the citizens that they remained in a dormant or
nmori bund condition."

The aforesaid passages are only the restatenent of the |aw
as enunciated in Keshavan Madhava Menon's a  Case(1)
reaffirmed in Pesikaka' s Case (2) and an extension of the
same to nmeet a different situation. A pre-Constitution |aw,
stating in the wrds of Das, J., as he then was, exists
notwithstanding that it does not exist with respect to the
future exercise of the fundanental rights. That principle
has been extended in this decision, by invoking the doctrine
of eclipse. As the law existed on the statute book to
support pre-Constitution acts, the Court held that the said
law was eclipsed for the tine being by one or other of the
fundanental rights and when the shadow was renoved by the
amendnment of the Constitution, the inpugned Act becane free

from all blemsh or infirmty. The Legislature was
conpetent to make the | aw with which Pesi kaka"s Case (2) was
concerned at the tine it was made. It was not . a case of

want of |egislative power at the time the Act was passed,
but one where in the case of a valid |aw supervening
circunstances cast a cloud. To the other class of cases to
which Art. 13 (2) will apply, the views expressed. by the
American authorities, by Mhajan, J., as he then was, in
Pesi kaka’s Case, and by Mikherjea, J., as he then was, in
Saghir Ahmad’'s Case (3 ) directly apply. To the facts in
Bhikaji Narain's Case, (4) the( principle laid /'down in
Keshavan Madhava Menon’s Case is attracted. But it is said
that the observations of the | earned Judges are wi de ~enough
to cover the <case falling under Art. 13 (2) of the
Constitution and further that a | ogical extension of the
principle |aid down would take in also a case falling under
Art. 13(2). The first contention is based upon t he
fol | owi ng passage: -

But apart fromthis distinction between pre-Constitution and
post-Constitution |aws, on which however we need not rest
our decision, it nust be held that these Anmeri can
authorities could have no application to our “Constitution

Al laws existing or future

(1) [1951] S.C. R 228.

(2) [1955] 1 S.C R 613,

(3) [1955] 1 S.C R 707.

(4) [1955] 2 S.C.R 589.
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which are inconsistent with the provisions of Part 111 of
our Constitution, are by express provisions of article 13
rendered void to the extent of such inconsistency. Such

aws were not dead for all purposes. They existed for the
pur poses of pre-Constitution rights and liabilities and they
remai ned operative, even after the Constitution, as against
non-citizens. It is only as against the citizens that they
remai ned in a dormant or noribund condition."”

The first part of the said observation states nothing nore
than the plain inport of the provisions of Art. 13(1) and
(2), namely, that they render laws void only | to the
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extent’ of such inconsistency. The second part of the
observation directly applies only to a case covered by Art.
13(1), for the learned Judges say that the laws exist for
the purposes of pre-Constitution rights and liabilities and
they remain operative even after the Constituti on as agai nst
non-citizens. The said observation could not obviously
apply to post-Constitution laws. Even so, it is said that
by a parity of reasoning the post-Constitution |aws are al so
void to the extent of their repugnancy and therefore the | aw
in respect of non-citizens will be oil the statute book and
by the application of the doctrine of eclipse, the same
result should flow in_ its case also. There is sone
plausibility in this argunent, but it ignores one vital
principle, viz., the existence or the non-existence of
| egi sl ati ve power or conpetency at the time the lawis nade
governs the situation. There is no scope for applying the
doctrine of weclipse to a case where the law is void ab
initio in whole or in part. That apart, in the present
case-we do not base our decision on that-Art. 31(1)
infringed by the Act, applies to all persons irrespective of
whet her they are citizens or non-citizens, and. therefore
t he entire law was void ab initio. That j udgrent ,
therefore, does not support-the respondent as it has bearing
only on the constructionof Art. 13(1) of the Constitution
In Ram Chandra Palai v. State of Orissa (1), this Court
followed the decision in Bhikaji Narain's Case (2) in the
case of a pre-Constitution Act. In Pannala

(1) [1956] S.C.R 28.

(2) [1955] 2 S.C.R 589.
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Binjraj v. Union of India (1), Bhagwati, J., quoted, wth
approval the extract from Keshavan Madhava Menon’s Case (2),
wherein it was held that Art. 13(1) has only the effect of
nullifying or rendering all inconsistent existing |aws
i neffectual or nugatory or devoid of any legal force or
binding effect only with respect to the fundanmental rights
on or after the comencenent of the Constitution.

The |earned Advocate General relied upon certain ‘decisions
in support of his contention that the word " void in Arts.
13(1) and 13 (2) neans only " unenforceable agai nst
persons claimng fundamental rights, and the |aw  conti nues
to be in the statute book irrespective of the fact that it
was nmade in infringement of the fundanental rights. The
observations of Mikherjea, J., as he then was, in Chiranjit
Lal Chowdhuri v. The Union of India (3) are relied on and
they are:

" Article 32, as its provisions show, is not directly
concerned with the determnation of constitutional validity
of particular legislative enactments. What it ains at 1is
the enforcing of fundanental rights guaranteed by the
Constitution, no matter whether the necessity “for such
enforcenent arises out of an action of the executive or of
the legislature....................... The rights that could
be enforced under article 32 nust ordinarily be the rights
of the petitioner hinself who conplains of infraction of
such rights and approaches the court for relief."

He also relies upon the, decision of Das, J., as he then

was, in The, State of Midras v. Srinathi ChanPakam
Dorairajan (4), wherein the | earned Judge states thus, at
page 531 :

" The directive principles of the State Policy, which by
article 37 are expressly made unenforceable by a Court,
cannot override the provisions found in Part 111 which,
not wi t hst andi ng other provisions, are expressly made
enforceabl e by appropriate Wits, Oders or directions under
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article 32."

Basi ng his argunent on the aforesaid two observations,

(1) [1957] S.C.R 233.

(2) [1951] S C R 228.

(3) [1950] sS.C.R 869, 899.

(4) [1951] S.C.R 525,
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it is contended that in the case 'of both the directive
principles and the fundanental rights, it nust be held that
the infringenent of either does not invalidate the |aw, but
only makes the | aw unenforceable. This argument, if we my
say so, mxes up the Constitutional invalidity of a statute

with the procedure to be followed to enforce the
fundanental rights of an .individual. The Constitutiona
validity of a statute depends upon t he exi stence of

| egi sl ati ve power in the State and the right of a person to
approach the Suprene Court depends upon his possessing the
fundanmental right, i.e., he cannot apply for the enforcenent
of his right unless it is infringed by any law. The cases
al ready  ‘considered supra clearly establish that a |aw,

whet her pre-Constitution or post-Constitution, would be void
and nugatory in so far as it infringed the fundamental

rights. W do not see any relevancy in the reference to the
directive principles; for, the legislative power of a State
is only guided by the directive principles of State Policy.

The directions, even if disobeyed by the State, cannot
affect the legislative power of the State, as they are only
directory in scope' and operation. The result of the
aforesaid discussion . nmay be summarized in the follow ng
propositions: (i) whether the Constitution affirmatively
confers power on the legislature to nmake I'aws subject-wi se
or negatively prohibits it frominfringing any fundanenta

right, they represent only two aspects of want of
| egislative power; (ii) the Constitution in express  termns
makes the power of a legislature to make laws in regard to
the entries in the Lists of the Seventh Schedul e subject to
the other provisions of the Constitution and thereby circum
cribes or reduces the said power by the limtations Ilaid
down in Part Il of the Constitution; (iii) it follows from
the prenises that a | aw made in derogation or-in -excess of
that power would be ab initio void wholly or to the extent
of the contravention as the case may be ;and (iv) the
doctrine of eclipse can be invoked only in the case of a | aw
valid when nade, but a shadowis cast on it by supervening
constitutional i nconsi st ency or, superveni ng exi'sting
statutory
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i nconsi stency; when the shadow i s renoved, the inmpugned. Act
is freed from all blemsh or infirmty. Applying’ the
aforesaid principles to the present case, we hold that the
validity of the Act could not be tested on the basis of the
Constitution (Fourth Amendrment) Act, 1955, but only on the
terns of the relevant Articles as they existed prior to the
Amendnent .

We shall now proceed to consider the first contention of M.
Nanbi ar . He contends that the Motor Vehicles (Anmendnent)
Act (100 of 1956) passed by Parlianent was wholly repugnant
to the provisions of the U P. Act and therefore the |aw
became void wunder the provisions of Art. 254(1) of the
Constitution, with the result that at the present tine there
is no valid |aw whereunder the State can prohibit the
appel l ants exercising their fundamental right wunder the
Constitution, nanely, carrying on the business of notor
transport.

M. Naunit Lal bases his case on the proviso to Art. 254(2)
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of the Constitution rather than on cl. (1) thereof. He
contends that by reason of the Anending Act, the U P. Act
was repealed in toto; and because of Section 68B, the
operation of the provisions of the General Causes Act
savi ng things done under the repeal ed Act was excluded. The
| earned Advocate Ceneral attenpted to neet the double attack
by pressing on us to hold that there was no repugnancy at
all between the provisions of the Central Act and the U. P
Act and therefore the U P. Act had neither becone void nor
was repeal ed by necessary inplication by the Central Act.
We shall now exanine the provisions of Art. 254(1) and
254(2).

Article 254:

"(1) If any provisions of a |law made by the Legislature of a
State is repugnant to any provision of a law nmde by
Par | i ament which Parlianment is conmpetent to enact, or to any
provision of an existing laww th respect to one of the
matters enumerated in-the Concurrent List, then, subject to
the provisions of clause (2), the |law made by Parlianent,
whet her . ‘passed before or -after the Ilaw nmde by t he
Legi sl ature of

6

42

such State, or, as the case may be, the existing |law, shal
prevail and the l'aw made by the Legislature of the State
shall, to the extent /of the repugnancy, be void.

(2) Wiere a law nmade by the Legislature of - a State wth
respect to one of the matters enunerated in the Concurrent
Li st contains any provision repugnant to the provisions of
an earlier |aw nmade by Parlianent or an existing law wth
respect to that nmmtter, then, the law so nade by the

Legi sl ature of such State shall, if it has been reserved for
the consideration of the President and has received his as-
sent, prevail, in that State

Provi ded that nothing in this clause shal | prevent

Parliament fromenacting at any tinme any law with respect to
the same matter including a |aw addi ng to, anmending, varying
or repealing the |aw so made by the Legislature of the
State."

Article 254(1) lays down a general rule. Cause (2) is an
exception to that Article and the proviso qualifies the
exception. If there is repugnancy between the | aw made by
the State and that nade by Parlianent with respect to one of
the matters enunerated in the Concurrent List, the law nmade
by Parliament shall prevail to the extent of the repugnancy
and the law nmade by the State shall, to the extent of such
repugnancy, be void. Under cl. (2), if the Legislature of a
State makes a provision repugnant to the provisions. of the
| aw made by Parlianent, it would prevail if the |egislation
of the State received the assent of the President. Even in
such a case, Parlianent may subsequently either amend, vary

or repeal the law made by the Legislature of a State. In
the present case, the Utar Pradesh Legislative Assenbly,
after obtaining the assent of the President on April 23,

1955, passed the U P. Act. Parlianment subsequently passed
t he Mot or Vehicles (Anmendnent) Act (100 of 1956) .
Therefore, both the clauses of Art. 254 would apply to the
situation. The first question is whether the provisions of
the Union law, i.e., the Mtor Vehicles (Anendnent) Act (100
of 1956), are repugnant to the provisions of the U P. Act
and if soto

43
what extent. Before we proceed to exam ne the provisions of
the two Acts, it nay be convenient to notice the |aw

pertaining to the rule of repugnancy.
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Ni cholas in his Australian Constitution, 2nd Edition, page
303, refers to three tests of inconsistency or repugnancy : -
"(1) There may be inconsistency in the actual ternms of the
conpeting statutes;

(2) Though there may be no direct conflict, a State | aw may
be inoperative because the Commonwealth |aw, or the award of
the Comonwealth Court is intended to be a conpl ete
exhaustive code; and

(3) Even in the absence of intention, a conflict may arise
when both State and Commonwealth seek to exercise their
powers over the sane subject matter."

This Court in Ch. Tika Ranji v. The State of Uttar Pradesh
(1) accepted the said three rules, anmong others, as usefu

gui des to test the question of repugnancy. In Zaver bha

Amai das v. The State of Bonbay (2), this Court laid down
asimlar test. At page 807, it is stated:

" The principle “enbodied in section 107(2) and Article
254(2) ~is that when there is |legislation covering the sane
ground both by the centre and by the Province, both of them
being conpetent ~to enact the sane, the law of the Centre
shoul d prevail over that of the State."-

Repughancy between two statutes may thus be ascertained on
the basis of the follow ng three principles:

(1) Whether there is direct conflict. between the two
provi si ons ;

(2) Wether Parlianent intended to |lay down an exhaustive
code in respect of the subject matter replacing the Act of
the State Legislature; and

(3) Whether the | aw nade by Parliament and the law made
by the State Legislature occupy the sanme field.

We shall now exam ne the provisions of both the Acts in sone
detail in order to ascertain the extent of the repugnancy
between them The Schene of

(1) [1956] S.C.R 393.

(2) [1955] 1 S.C R 799.
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the U P. Act may be sumari zed thus: Under the U P. Act "
State Road Transport Service " is defined to mean ‘transport
service by a public service vehicle owned by the State
Governnent. Under s. 3:

" Wiere the State Governnent is of the opinion that it _is
necessary in the interests of the general public and  for
subservi ng the comon good, or for mai nt ai ni ng and
devel opi ng efficient road transport systemso to direct, it
may, by notification in the official Gazette declare that
the road transport services in general, or —any particular
cl ass of such service on any route or portion thereof as may
be specified, shall be run and operated exclusively by the
State Governnent, or by he state Governnent in . conjunction
with railways or be run and operated partly by the /State
CGovernment and partly by others under and in accordance with
the provisions of the Act".

After the publication of the notification under s. 3, the
State Governnent or, if the State Government so directs, the
Transport Comm ssioner publishes in such manner as nmay  be
specified a schene as to the State Road Transport Service
providing for all or any of the matters enunerated in cl (2)
of s. 4. Cause (2), of s. 4 directs that, anpbng others, the
schenme should ’provide the particulars of the routes or
portions thereof over which and the date on which -the State
Transport Service wll comrence to operate, the roads in
regard to which private persons may be allowed to operate
upon, the routes that wll be ’'served by the State
Governnment in conjunction with railways , the curtail ment of
the routes covered by the existing -pernmts or transfer of
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the permits to other route or routes. Section 5 enjoins the
Transport Commi ssioner to give notice to the permit-holder
requiring him to |lodge a statement in witing whether he
agrees to the transfer of the pernit and in cl. (2) thereof,
it is prescribed that in case he accepts the transfer, he is
nit entitled to any conpensation, but if he does not agree
to the transfer,his permt will be cancelled subject to his
right to get conmpensation under the Act. Under s. 6 any
person whose interests are affected nay within 30 days from
the publication of the schenme, file objections

45

on it before the Transport ' Comm ssioner who shall forward
themto the Board constituted under s. 7, consisting of the
Conmi ssioner of a Division, Secretary to Government in the
Transport Departnent and the Transport Conmi ssioner. The
Board shall consider the objections, if any, forwarded under
s. 6 and may either confirm modify or alter the schene.
The Schene so confirmed or nodified or altered under s. 7
shall 'be published in the Oficial Gazette. Any schene
published under ~s. 8 my at any tine be cancelled or
nodified —or —altered by the State CGovernnent. Section 10
gives the consequences of the publication under s. 8.
Section 11 provides conpensation for premature cancellation
of permts or curtailnent of route or routes, as nmay be
determ ned in accordance with the principles specified in
Schedule 1. In Schedule 1, conpensation is payable as
fol |l ows:

" (1) For every conplete nonth or Rupees one part of a nonth
exceeding fifteen days of hundred. the unexpired period of

the permt.

(2) For part of a nonth not exceed- Rupees

ing fifteen days of the unexpired fifty.

period of a permt.

Provi ded al ways that the anount of conpensation shall in no

case be less than rupees two hundred."

Section 12 authorises the State Governnent, in a case where
the permt has been cancell ed, to(purchase the notor vehicle
covered by it if the holder of the permt offers 'to  sell
upon terns and conditions laid down in Schedule 11 provided
the vehicle is of the type of manufacture and nodel notified
by the State Governnment and provided secondly that the
vehicle is mechanically in a sound condition or otherw se
declared fit by the Transport Conmi ssioner or his nom nee.
Sections 13 to 18 provide for a State Machinery for the
devel opnent of notor transport industry. Sections 19 to 22
are provisions which are consequential in nature. Shortly
stated, under the U P. Act the State Governnment initiate a
schenme providing for the nationalization of the road
transport in whole or in part; the objections filed by the
persons affected by the schene are heard by a
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Board of three officers appointed by the State Governnent;
the Board after hearing- the objections may confirm nodify
or alter the schene; the scheme so confirmed nmay  be
cancelled, nodified or altered by ,the State Governnent by
following the sanme procedure adopted for framng t he
original scheme; and the holders of pernmits cancelled nay be
given new permts if they choose to accept and if not they
wi Il be paid such conpensation as prescribed under the Act.
Under the Amendment Act 100 of 1956, whereby a new chapter
was inserted in the Mtor Vehicles Act of 1939, the
procedure prescribed is different. Under s. 68-A of that
Act, 'State Transport Undertaking’ is defined to nean any
undertaking providing road transport service, where such
undertaking is carried on by,-(i) the Central Governnent or
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a State Governnent; (ii) any Road Transport Corporation
established wunder s. 3 of the Road Transport Corporation
Act, 1950; (iii) the Delhi Transport Authority established
under s. 3 of the Del hi Road Transport Authority Act, 1950;
and (iv) any nunicipality or any corporation or conpany
owned or controlled by the State Government. Under s. 68C
the State Transport Undertaking initiates a schene if it is
of opinion that for the purpose of providing an efficient,
adequat e, econonical and properly coordi nated road transport
service, it is necessary in the public interest that road
transport service in general, or any particular class of
such service in relation to any area or route or portion
thereof should be run and operated by the State Transport
Undert aki ng, whether to the exclusion conplete or partial
of other persons or otherw se. Section 68D says that any
person affected by the Scheme may file objections to the
sai d Schene before the State Government; t he State
Governnment, may, after considering the objections and after
gi vi ng an opportunity to the obj ectors or their
representatives and the representatives of the State
Transport Undertaking to be heard inthe matter, approve or
nodi fy the Schene. Any Schene published nmay at any tine be
cancelled or nodified by the State Transport Undertaking
following the sane procedure; for the " purpose of giving
ef f ect
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to the Schene, the Regional Transport Authority, inter alia,
may cancel the existing permts or nodify the ternms of the
existing permts. Section 68G|ays down the principles and
nmet hod of determ nation of conpensation. Under that section
conpensation is, payable for every conpleted nonth or part
of a nmonth exceeding fifteen days of the unexpired period of
the permits at Rs. 200 and for part of a nonth not exceedi ng
fifteen days of the unexpired period of the permt 'at Rs.
100. Under the Amending Act, the gist of the provisions is
that the Scheme is initiated by the State Transport
Undertaking carried on by any of the four institutions
nentioned in s. 68A, including the State CGover nrrent ;
objections are filed by the affected parties to the Scheneg,
the affected parties and the Undertaking are heard by the
State Government, which, after hearing the objections,
approves or nodifies the Scheme. There is no provision- for
transfer of pernmts to sone other routes, or for the
purchase of the buses by the State Governnent. Conpensation

payable is twice that fixed under the U. P.  Act. One
important thing to be noticed is that the U P. ~Act is
prospective, i. e., cones into force only fromthe date of

the passing of the Amending Act and the procedure prescribed
applies only to schenes that are initiated wunder the
provisions of the U P. Act.

A conparison of the aforesaid provisions of the U.- P. Act
and the Amending Act indicates that both the Acts are
intended to operate, in respect of the same subject matter
in the same field. The unanmended Mdtor Vehicles Act of 1939
did not make any provision for the nationalization of
transport services, but the States introduced anendnents to
i mpl ement  the schene of nationalization of road transport.
Presunably, Parliament with a viewto introduce a uniform
law throughout the country avoiding defects found in
practice passed the Amending Act inserting Chapter IV-A in
the Mtor Vehicles Act, 1939. This object would be
frustrated if the argument that both the U P. Act and the
Amending Act should co-exist in respect of schenes to be
franed after the Amending Act, is accepted. Further the
authority to initiate
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the schenme, the manner of doing it, the authority to hear
t he obj ections, the principles regarding paynent of
conpensation under the two Acts differ in inport ant details
from one another. Wile inthe U P. Act the scheme is
initiated by the State Governnment, in the Arendnent Act, it
is proposed by the State Transport Undert aking. The fact
that a particular undertaking may be carried on by the State
Governnment al so cannot be a reason to equate the undertaking
with the State Governnent; for under s. 68A the undertaking
may be carried on not only by the State Governnent but by
five other different institutions. The undertaking is made
a statutory authority under the Anending Act with a right to
initiate the scheme and to be heard by the State Governnent
in regard to objections filed by the persons affected by the
schene. Wiile in the U P. Act a Board hears t he
obj ections, wunder  the Anending Act the State GCGovernnent
decides” the disputes. The provisions of the schene, the
principles of conpensation and the manner of its paynent
also differin the two Acts. ~ It is therefore manifest that
the Anending Act occupies the sane field in respect of the
schenes initiated after the Anending Act and therefore to
that extent the State Act nust yield its place to the
Central Act. But 't he sane cannot be said of the schenes
franed under the U/ P. ‘Act before the Anending Act canme into
force. Under Art. 254(1) " the law nmde by Parlianent,
whet her passed before or after the |law nade by t he
Legi sl ature of such State..........0. shal | prevail and the
law nade by the legislature of the State shall, to the
extent of the repugnancy, be void."

M. Nanbiar contends that, as the U P. Act and the Anending
Act operate in the sane field in respect of ‘the sane
subject-matter, i. e., the nationalization of bus transport,
the U P. Act becomes void under Art. 254(1) 'of the
Constitution. This argument ignores the crucial words " to
the extent of the repugnancy " in the said clause. MWhat is
void is not the entire Act but only to the extent of its
repugnancy with the law made by Parlianment. The identity of
the field my relate to the pith and substance of the
subj ect-matter
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and also the period of its. operation. Wen both coincide,
the repugnancy is conplete and the whole of the State Act
beconmes void. The operation of the Union Law nmay  be
entirely prospective |leaving the State Lawto be effective
in regard to thing already, done. Sections 68C, 68D and
68E, inserted by the Anending Act, clearly show that those
sections are concerned only with a schenme initiated after
the Amending Act cane into force. None of the sections,
ei ther expressly or by necessary inplication, indicates that
the schenes already finalised should be reopened and fresh
schenes be framed pursuant to the procedure prescribed
thereunder. Therefore, under Art. 254(1), the | aw under the
U P. Act subsists to support the schenmes framed thereunder
and it becones void only in respect of schenes franmed under
the Central Act. A simlar question arose in the context of
the application of Art. 13(1) to a pre-Constitution |aw
which infringed the fundanmental rights given under the
Consti tution.

I n Keshavan Madhava Menon’s Case (1), which we have referred
to in a different context the question was whether |ndian
Press (Emergency Powers) Act, 1931, was void as infringing
the provisions of Art. 13(1) of the Constitution;, and the
Court held that the said Act was valid and would continue to
be in force to sustain a prosecution |aunched for an act
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done be fore the Constitution. In the words of Das, J., as
he then was:
" Such laws exist for all past transactions and for

enforcing all rights and liabilities accrued before the date
of the Constitution." (p. 234).

" So far as the past acts are concerned the |aw exists,
notwithstanding that it does not exist with respect to the
future exercise of fundanental rights.", (pp. 235-236).
Article 13(1), so far as it is relevant to the present in-
quiry, is pari materia with the provisions of Art. 254(1) of
the Constitution. VWile -under Art. 13(1) all the pre-
Constitution laws, to the extent of their inconsistency with
the provisions of Part IIIl, are void, under

(1) [1951] S.C. R 228.

7
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Art. 254(1) the State Law to the extent of its repugnancy to
the | aw made by, Parliament is void. |If the pre-Constitution

| aw exists for the post-Constitution period for all the past
transactions, by the sane parity of reasoning, the State | aw
subsi sts after the naking of the |law by Parlianment, for past
transacti ons. In this view, both the laws can co-exist to
operate during different periods.

The same decision also affords a solution to the question
nooted, nanely, whether if the law was void all the
conpleted transactions fall withit. -Mahajan, J., as he
then was, draws @ a distinction between a void Act and a
repeal ed Act vis-a-vis their inpact on past transactions.
At page 251, the |earned Judge says:

The expression is void " has no larger effect on the statute
so declared than the word " repeal ". The expression "
repeal " according to common law rule obliterates a statute
conpletely as if it had never been passed and thus operates
retrospectively on past transactions in the absence of a
saving clause or in the absence of provisions such as are
contained in the Interpretation Act-, 1889, or in the
General Causes Act, 1897, while'a provision in a statute
that with effect froma particular date an existing |aw
would be void to the extent of the repugnancy has no such
retrospective operation and cannot -affect pending pro-
secutions or actions taken under such laws. There is .in
such a situation no necessity of introducing a saving clause
and it does not need the aid of a |egislative provision of
the nature contained in the Interpretation Act or -the
General C auses Act. To hold that a prospective declaration
that a statute is void affects pending oases is to give it

indirectly retrospective operation and that result is
repugnant to the clear phraseol ogy enployed, in the various
articles in Part Il of the Constitution."

The said observation directly applies to a situation created
by Art.254(1). As the U P. Act was void fromthe  date of
the Amending Act, actions taken before that date cannot be
af f ect ed. In whichever way it is |looked at, we are
satisfied that in the present case, the scheme already
framed subsists and the
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State law exists to sustain it even after the Parliament
made the law. In this view we reject the contention of M.

Nanbi ar based on Art 254(1)of the Constitution

The alternative argument advanced by M. Naunit Lal may now
be considered. It is not disputed that under the proviso to
Art. 254(2), the Parlianent can repeal the |aw nmade by the
Legislature of a State and that Parlianent can repeal the
repugnant State |aw whether directly or by necessary
i mplication. Assumi ng that Parliament in the present case
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by enacting the Amendi ng Act repugnant to the State law with
respect to the same subject-matter i. e., nationalization of

road transport, inpliedly repealed the State law, would it
have the effect of effacing the scheme already made ? |If
there was a repeal, the provisions of s. 6 of the Genera
Clauses Act of 1897 are directly attracted. The rel evant
part of s. 6 of the General C auses Act reads:

" Wiere this Act, or any Central Act or Regulation nmade
after the commencenent of this Act, repeals any enactnent
hitherto made or hereafter to be made, then, wunless a
di fferent intention appears, the repeal shall not-

(a) revive anything not in force or existing at the tine at
whi ch the repeal takes effect; or

(b) affect the previous operation of any enactnent so
repeal ed or anything duly done or suffered thereunder."

The express words used in-clause (b)certainly take in the
schene framed under the -repealed Act. It was a thing duly
done under the repealed Act. But it is said that a
conparison of the provisions of s. 6 with those of s. 24
woul d indicate that anything duly done excludes the schene.
Section 24 deals with the continuation of orders, schenes,
rules, forns or bye-laws. nade or issued under the repeal ed
Act . But that section applies only to the repeal of a
Central Act but not a State Act. But the exclusion of the
schenme is sought / to be supported on the basis of the
argunent that in the case of a repeal of a Central Act, both
the sections apply and, in that context, a reasonable
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interpretation would be to exclude what 1is specifically
provided for fromthe general words used in's. 6. \Watever
justification there may be in that context, there is none
when we are concerned with the repeal of a State Act to
which s. 24 does not apply. |In that situation, we have to
ook to the plain words of s. 6 and ascertain whether ' those
words are conprehensive enough to take in a schenme already
franmed. We have no doubt that a schene framed is a thing
done under the repeal ed Act.

A further contention is raised on the basis’ of t he
provisions of s. 68B to achieve the sane result, nanely,
that the said section indicates a different intention wthin
the nmeaning of s. 6 of the General C auses Act. Section 68B
reads:

" The provisions of this Chapter and rules and orders made
t her eunder shall have effect notwi thstanding anyt hi ng
i nconsistent therewith contained in Chapter IV of this Act
or in any other law for the tine being in force or ~in any
i nstrument having effect by virtue of any such law. "

This section enbodies nothing nore than the bare statenent
t hat the provi si ons of this Act shoul d pr evai
notw t hstanding the fact that they are inconsistent with any
other law. W have expressed our view that the provisions
of this Act are prospective in. operation and, therefore,
nothing in those sections, which we have already analysed,
is inconsistent wth the provisions of the State law in
regard to its operation wth respect to. transactions
conpl eted thereunder. Assuming without deciding that the
word 'instrument’ in s. 68B includes a schenme, we do not see
any provisions in the Act which are inconsistent wth the
schene framed under the State Act. The provisions starting
from s. 68C only contenplate a schene initiated after the
Amending Act canme into force and therefore they cannot
obvi ously be inconsistent with a schene al ready franed under
the State Act before the Anending Act cane into force. W,
therefore, hold that s. 6 of the General C auses Act saves
the schene framed under the U P. Act.
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The next contention of the | earned Counsel M.
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Nanbi ar, nanely, that the schene being a prescription for
the future, it has a continuous operation even after the

Amendi ng Act becane law, with the result that after the
Amendi ng Act, there was no valid law to sustain it, need not
detain wus; for, we have held that the State |aw subsists
even after the Amending Act to sustain the things done under
the former Act.

This leads wus to the contention of the |earned Advocate
General that even if the Constitution (Fourth Anendnent)
Act, 1955, could not be relied on to sustain the validity of
the U P. Act, there was no deprivation of property of the
appellants within the neaning of the decisions of this
Court in The State of Wst Bengal v. Subodh Gopal Bose (1);

Dwar kadas Shrinivas ~of Bombay v. The Shol apur Spinning &
Weaving Co. Ltd. (2) and Saghir Ahmad s Case (3). Those
cases have held that cls. (1) and (2) of Art. 31 relate to
the same subject matter and that, though there is no actua

transfer " of property to the State, if by the Act of the
State, an-individual has been substantially di spossessed or
where his right to use andenjoy his property has been
seriously inpaired or the value of the property has been
materially reduced, it would be acquisition or taking
possession within/ the nmeaning of el. (2) of the said
Article. After a faint attenpt to raise this question, the
| earned Advocate | CGeneral conceded that in view of the
decision in Saghir Ahmad’'s Case he could not . support his
argument to the effect that the State did not' deprive the
petitioners of their.interest in a comercial undertaking.

In the said case, this Court held in express terns that U

P. Transport Act, 1951, which, in effect prohibited the
petitioners therein from doing their notor transport
busi ness deprived them of their property or interest in a
conmer ci al undertaking within the neaning of Art. 31(2) of
the Constitution. Mikherjea J., ashe then was, observed at
page 728

"1t is not seriously disputed on behalf of the respondents
that the appellants’ right to ply motor vehicles for gain
is, in any event, an interest in a

(1) [1954] S.C.R 587. (2) [1954] S.C. R 674.

(3) [1955] 1 S.C.R 707.
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conmer ci al undert aki ng. There is no doubt also that the
appel l ants have been deprived--of this ~interest."

The | earned Judge proceeded to state at page 729

" In viewof that majority decision it nmust be taken to be
settled now that clauses (1) and (2) of article 31 are. not
nmutual |y exclusive in scope but should be, read together as
dealing with the same subject, nanely, the protection of the
ri ght to property by nmeans of Ilimtations on the
State’s.powers, the deprivation contenplated in clause (1)
bei ng no other than acquisition or taking possession of the
property referred to in clause (2). The Ilearned Advocate
General conceded this to be the true legal position after

the. pronouncenents of this Court referred to above. The
fact that the buses belonging to the appellants have not
been acquired by the Governnent is also not material. The

property of a business nmay be both tangible and intangible.
Under the statute the Government may not deprive the
appel l ants of their buses or any other tangible property but
they are depriving them of the business of running buses on
hire on public roads. W think therefore that in these
ci rcunst ances the legislation does conflict wth the
provisions of article 31(2) of the Constitution and as the
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requi renents of that clause have not been conplied with, it
should be held to be invalid on that ground.

The above observations are cl ear and unanbi guous and they do
not give scope for further argument on the subject. It
follows that if the Act does not provide for conpensation,
the Act would be invalid being in conflict wth the
provisions of Art. 31(2) of the Constitution.

The next question is whether in fact the provisions of Art.
31(2) of the Constitution, before the Constitution (Fourth
Anendnent) Act, 1955, were conplied with. Under Art. 31(2)
no property shall be taken possession of or acquired save
for a public purpose and save by authority of |aw which
provides for conpensation for the property so acquired or
requi sitioned and either fixes the anount of t he
conpensation or specifies the principles on which, and the
manner in which, the conpensation is to be determni ned and
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gi ven. In The State of West Bengal v. Ms. Bela Banerjee
(1), Patanjali Sastri, C. J., has defined the neaning of the
word | conpensation’ at page 563, as under

" VWiile it s true that the legislature is given the
di scretionary power of laying dowmm the principles which
shoul d govern the determ nation of the anmpunt to be given to
the owner for the property appropriated, such principles
must ensure that/ what is determ ned as payable nust be
conpensation, that i's, a just equival ent of what the owner
has been deprived of. Wthin the Iinmits of this basic
requirement of full indemmification  of the  expropriated
owner, the Constitution allows free play to the |egislative
j udgmnent as to what principles should gui de the
det erm nati on of the anpunt payabl e. Whet her such
principles take into account all the el enments which nake up
the true value of the property appropriated and,  exclude
matters which are to be neglected, is a justiciable issue to
be adjudicated by the Court., This, indeed, was not
di sputed. "

On the basis of the aforesaid principle, M. Nanbiar
contends that the U P. Act does not provide ‘for/ com
pensation in the sense of giving the operator deprived of
his interest a just equival ent of what he has been _deprived
of, or fix any principles to guide the deternination of the
amount payable. The U P. Act, the argument proceeds, -does
not provide at all for conpensation payable in respect of
the interest of the operator in a comercial undertaking,
but only gives conmpensation for the unexpired period of the
permt. On the other hand, the |l earned Advocate Cenera
contends that the appellants would be entitled only to just
equivalent of the interest that they are ‘deprived of,
nanely, the interest in a comercial undertaking and  that
the cunul ative effect of the provisions of the U P. Act is
that just equivalent of the said interest is given. As it
is comopn case that what the Act should give is just
conpensati on for the interest of the operator 'in a
conmer ci al undertaki ng, we Shall now exam ne the provisions
of the U P. Act to ascertain whether it

(1) [1954] S.C. R 558.
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provides a quid pro quo for the interest the operator is
deprived of

The provisions of the U P. Act relating to conpensati on pay
usefully be read at this stage:

Section 5 : " (1) Were the schene published under section 4
provides for cancellation of any existing pernit granted
under Chapter |1V of the Mdtor Vehicles Act, 1939, or for the
transfer of such permt to any other route or routes the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 32 of 36

Transport Comm ssioner shall cause notice thereof to be
served on the permt holder concerned and on any other
persons to whomin his opinion special notice should be
gi ven. The notice shall also require the permt-holder to
lodge a statenent in witing within the period to be
specified. therein whether he agrees to the transfer of the
permt.

(2) If the permt-holder agrees to the transfer of his
permt, he shall, provided the pernit 1is actually so
transferred ultimately, be not entitled to claim com
pensati on wunder section 11 but the transference of the
permt shall be deened to be in lieu of conmpensation and
conpl ete discharge therefor of the State Government. \Were

however, the permt-hol der does not agree to the transfer,
the permt shall, without prejudice to the right of the
permit-hol der to get conpensation under the said section be
liable to be cancelled.”

Section 11 :" (1) Were in pursuance of the Schene published
under section 8 any existing permt granted under Chapter |V
of the 'Motor Vehicles Act, 1939, is or is deened to have
been cancelled or the route or routes covered by it are
curtailed or are deened to have been curtailed, the permt-
hol der shall, except in cases where transfer of the permit
has been agreed to under sub-section (2) of section 5; be
entitled to receive and be paid such conpensation by the
State Government for and in respect of the premature
cancellation of the pernit or, as the case may be, for
curtail nent of the route or routes covered by the permt as
may be deternined in.accordance wi-th the principles speci-
fied in Schedule 1.

(2) The conpensation payable under this section 'shall be
due as fromthe date of order of cancellation
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of the permt or curtailnent of the route covered by the
permt.

(3) There shall be paid by the State Government  on the
ampunt of conpensation determ ned under subsection (1)
interest at the rate of two and one-half per cent. from the
date of order of cancellation or curtailment of route'to the
date of determ nation of conpensation as aforesaid.

(4) The conpensation payable under this section shall _be
gi ven in cash.

(5) The anount of conpensation to be given in accordance
with the provisions of sub-section (1) shall be deternmned
by the Transport Conmi ssioner and shall be offered to the
permit-holder in full satisfaction of the conpensation
payabl e under this Act and if the anpbunt so offered is not
acceptable to the permt-hol der, the Transport . Comm ssi oner
may within such tine and in such manner as may be prescri bed
refer the matter to the District Judge whose decision in the
matter shall be final and shall not be called in question in
any Court. "

Section 12: " Where a permt granted under Chapter |V of the
Mot or Vehicles Act, 1939, has been cancelled or the route to
which the permt relates has been curtailed in pursuance  of
the schenme published under section 8, the State Governnent
may if the holder of the permt offers to sell, choose to
purchase the notor vehicles covered by the permt upon terns
and conditions laid down in Schedule 11

Provi ded, firstly, that the wvehicle is of a type,
manuf acture and nodel notified by the State Governnent; and

Provi ded, secondly, that the vehicle is in a nechanically
sound condition and is otherwise declared fit by the
Transport Comr ssioner or his nom nee.

SCHEDULE | .
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"Paragraph 1: The conpensation payabl e under section 11 of
the Act for cancellation of a contract carriage or stage
carriage or public carrier’'s permt under clause (e) of sub-
section (1) of section 10 of the
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Act shall be conputed for every' vehicle covered by the
permt as follows, namely:

(1) For every conplete nonth or part Rupees One

Rupees of a nonth exceeding fifteen hundr ed

days of one the unexpired period of

the permt.

(2) For part of a nonth not exceeding Rupees

fifteen days of the unexpired period fifty

of a permt.

Provi ded al ways that the anpunt of compensation shall in no

case be less than rupees two hundred.

Par agraph 2: The conpensati on payabl e under section 1 1 for
curtailnment of the route or routes covered by a stage
carriage " or public carrier permt under clause (d) of sub-

section (1) of section 10 of the Act shall be an anount
conputed in accordance with the follow ng fornmnul a:
Y x A
R

In this formnul a-

Y neans the length in mle by which the route is curtail ed.
A neans the amount conmputed in accordance w th Paragraph 1
above.

R means the total length in mles of the route covered by
the permt."

The aforesaid provisions constitute an integrated scheme for
payi ng conpensation to the person whose permt is cancelled.
The gist of the provisions may be stated thus: The 'schene
made by the State GCovernment nmy provide for t he
cancellation of a permt, for curtailnent of the route or
routes or for transfer of the permt to other routes. Were
a transfer of the pernmt is accepted by the operator, he
will not be entitled to any conpensation; if he does not
accept, conpensation will be paid to himwith interest in
respect of the premature cancellation of the permt, or _as
the case may be for the curtailnent of the route or routes
covered by the permit. The anpbunt of conpensation to be
given shall be deter mined by the Transport Conmi ssioner  in
accordance with the provisions of the Act, and if the anount
SO
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of f ered is not acceptable to the permt-holder, the
Transport Comm ssioner nmay, within such time and in  such
nmanner as may be prescribed, refer the nmatter to the
District Judge whose decision in the matter shall he final
There is also a provision enabling the Governnment to

purchase the notor vehicles covered by the permt, if the
hol der of the permt offers to sell and if the vehicles
satisfy the specifications laid dowm in the Act. The

guestion is whether these provisions offer a quid pro quo
for the interest of the petitioners in the comercia
undertaking i.e., business in motor transport. Let us
exam ne the question fromthe standpoint of a business deal

If the transport business is sold, the seller gets his val ue
for the assets mnus the liabilities and for his good-will.
In the case of a schene framed under the Act, the assets are
left wth the holder of the permt and under certain con-
ditions the State purchases them As the schene is a phased
one, it cannot be said, though there will be difficulties,
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that the assets cannot be sold to other operators. If a
permt is not cancelled but only transferred to another
route, it may be assumed that if the transfer is voluntarily
accepted by the permit-holder, he is satisfied that the
route given to himis as good as that on which he was doing
his business. On the other hand, if he chooses to reject
the transfer of his permit to another route and takes
conpensation, the question is whether the conmpensation
provided by s. 11 is anything |like an equivalent or quid pro
quo for the interest in the comrercial undertaking acquired
by the State. If cl. (5) of s. 11 had not been there, we
woul d have had no hesitation to hold that a flat rate of Rs.
100 or less irrespective of the real loss to the holder
woul d not be compensation within the neaning of Art. 31(2).
But, in our view, s. 11(5) gives a different conplexion to
the entire question of conpensation. Under that clause., a
permt-hol der aggrieved by the amunt of conpensation given
by the Transport Conm ssioner may ask for referring the
matter to the District Judge for his decision in regard to

t he adequacy of the conmpensation. Thi s cl ause is
susceptible of both a strict as well as a
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liberal interpretation. [If- it is strictly construed, it nmay

be held that what the District Judge can gi ve as
conpensation is only that which the Transport Conmi ssioner
can, under the provisions of s. 11(1) i. e., at the rates
nmentioned in the Schedule. But a liberal interpretation, as
contended by the learned Advocate General, can be given to
that clause w thout doing violence to the I|anguage used
therein and that interpretation will carry out the intention

of the legislature. [If thejurisdiction of the District
Judge relates only to the calculation of figures, the said
cl ause becones neani ngl ess in the present context. Section

11 read with the Schedul e gives the rate of conpensation

the rate of interest, the dates fromwhich and up to 'which
the said conpensation is to be paidwith interest. The duty
of calculating the said anbunt is entrusted to the Transport
Conmi ssioner who wll be a fairly senior officer of the
CGovernment. |If he nmade any mistake in nere cal cul ations, he
woul d certainly correct it if the permt-hol der pointed out
the mistake to him In the circunstances, is it reasonable
to assunme that the legislature gave a renedy for the permt-
hol der to approach the District Judge for the nere
correction of the calculated figures ? It is nore reasonabl e
to assune that the intention of the Ilegislature was to
provide prima facie for, conpensation at flat rate and
realising the inadequacy of the rule of thunb to neet

varying situations, it entrusted the duty of the fina
determ nation of conpensation to a judicial officer of the
rank of a District Judge. The provisions of s. 11(5), in

our view, are certainly susceptible of such. an inter-
pretation as to carry out the intention of the |egislature
indicated by the general schene of the provisions. The
crucial words are " if the anmpbunt so offered is —not
acceptable to the permt-holder ". The amount offered is  no
doubt the amount cal culated in accordance with s.11(1). But
a duty is cast on the Transport Commissioner to refer the
matter to the District Judge if the amount offered is not
acceptable to the permt-holder. The word" acceptable"” is
of very wi de connotation and it does not Iimt the objection
only to the wong calculation under s. 11(1). The permt-
hol der may
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not accept the amount on the ground that conpensation
offered is inadequate and is not a quid pro quo for the
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interest of which he is deprived. It is therefore for the
District Judge, on the evidence adduced by both the parties,
to decide the proper conpensation to be paid to him in
respect of the right of which he is deprived by the
cancel lation of the permit. The |Ianguage of s. 11(5) not
only bears the aforesaid construction but also carries out
the intention of the legislature, for it cannot be inputed
to the legislature that it intended to deprive a valuable
interest by giving a nominal anount to the pernit-hol der
Section 11(5) speaks of the time limt within which such
reference may be made to the District Judge, but no such
rule has been brought to our notice. W hope and trust
that, wthout standing on any such technicality, the
Transport Commissioner, if so required, wll refer the
matter of conpensation to the District Judge. Having regard
to the entire schene of conpensation provided by the Act, we
hold that the Act provided for adequate conpensation for the
interest acquired within the meaning of Art. 31(1) of the
Constitution.

It is said that out of the twenty five appeals appellants in
thirteen —appeals had accepted to take a transfer of the
permits to different routes; but on behalf of the appellants
it is denied that the acceptance was unequivocal and final
They say that it was conditional and that, as a matter of
fact, they have not been plying the buses on the transferred
routes and i ndeed have been operating themonly on the old

rout es. In these circunstances, we cannot -hold that the
sai d appel l ants accepted the alternative routes. |If they or
sone of them choose to accept any alternative routes, they
are at liberty to do so, in which event they will not be

entitled to any conpensati on

Lastly, the learned Counsel for the appellants contends that
el. (2) of s. 3 of the U P. Act infringes their fundanmenta

rights wunder Art. 31(2) inasmuch as it prevents them from
qguestioning the validity of the scheme on the ground that it
is not for public purpose. Section 3 reads:
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(1) Were the State CGovernnment is . of the opinion that it is
necessary in the interest of the general public and for
subservi ng the comon good, or for mai-nt ai ni-ng and
devel opi ng efficient road transport systemso to direct, it
may, by notification in the official Gazette declare -that
the road transport services in general, or any particular
cl ass of such service on any route or portion thereof as my
be specified, shall be run and operated exclusively by the
State CGovernment, or by the State CGovernment in conjunction
with railways or be run and operated partly by the State
CGovernment and partly by others under and in accordance with
the provisions of this Act.

(2) The notification under sub-section (1) shall be
concl usi ve evidence of the facts stated therein. "

The argunment of the | earned Counsel on the interpretation of
this section appears to be an after-thought; for the records
do not disclose that the appellants attenpted to question
the said fact before the Government and they were precluded
from doing so on the basis of cl. (2) of s. (3). W are
not, therefore, prepared to allow the appellants to raise
the contention for the first time before us.

The last contention, which is special to GCvil Appeal No.

429 of 1958, is that during the crucial period when the
schene of nationalization was put through, the appellant had
no permt, it having been cancelled by the order of the
appropriate tribunal; but subsequently, after the schene was
finalised, the said order was set aside by the Appellate
Tri bunal retrospectively and therefore the order of the
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State Governnent nmade behind the back of the appellant does
not bind him The appellant’s permt was not renewed by the
Regi onal Transport Authority. Against the said order, he
preferred an appeal to the State Transport Tribunal, which
by an order dated Septenber 6, 1956, allowed the appeal and
directed that the appellant’s permt be renewed for three
years begi nning from Novenber 1, 1953. 1In disposing of the
appear the State Transport Tribunal observed:

" W are told that in the nmeantine this route has been
notified and the Governnment buses are plying
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on it. The effect of this order will be that the appellant
shal | be deenmed to be in possession of a valid permt and he
shall have to be displaced after following the wusua

procedure prescribed by the U P. Road Transport Services
(Devel oprment) Act."
Pursuant to their order, it ~appears that the Regiona
Transport  Authority renewed his permt on Cctober 11, 1956
with effect from Novenmber 1, 1953 to October 31, 1956. In
the circunstances, as the petitioner was not a pernit-hol der
when the Government nade the order, no relief can be given
to him in this appeal.” This order will not preclude the
appellant in Civil Appeal No. 429 of 1958, if he has any
right, to take appropriate proceedings against the State
Gover nment .
In the result, all the appeals are disnissed with one set of
costs to the State of Uttar Pradesh.

Appeal s di sni ssed




