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ACT:

Evi dence-Of persons belonging to office-w se, wealth-
wi se |lower strata of society-Rejection on sole ground of
hunbl e ori gi n-Not justified.

Evi dence- Wt nesses independent ~of police influence-
Enpl oyees of nationalised banks and institutions receiving
grants from gover nment - Position of.

HEADNOTE
The appel | ant, a Factory | nspector, visited the
conpl ainant’s factory and demanded an illegal gratification

of Rs. 150/- on the threat of entangling himin sone |ega
proceedi ngs. The conplainant, who was not inclined to give
the bribe, nade a witten conplaint to the Deputy
Superintendent of Police, Anti-Corruption Department (Dy SP)
requesting for suitable action. A trap was arranged by
snmearing 15 currency notes of the denom nation of Rs. 10/-
each with phenol phthal ein powder and, on the direction of
the Dy SP, two nothirs were requested to acconpany the
raiding party and to watch what happens. The notbirs went
along with the conplainant to the residence of the appellant
and wi tnessed the acceptance of the npney given to him by
the conpl ai nant, the subsequent search for the recovery of
the currency notes from the appellant, the dipping of his
hands i n sodi um carbonate solution and the consequent change
in the col our of the hands into pink

By the time the case cane up for trial, the conplainant
was dead. In the absence of the evidence of the conplainant,
the trial Judge noted that the first demand of the bribe at
the factory of the conplainant had not been proved. He,
however, held that the evidence of the two notbirs was
reliable and was anply corroborated by the recovery of the

currency notes as well as the presence of phenol phthal ein
powder on the hands of the appellant. The trial Judge
convicted and sentenced the appellant under s. 161, |.P.C

and s. 5(1)(d) read with s. 5(2) of the Prevention of
Corruption Act, 1947.

The High Court which examined the evidence of the
notbirs agreed with the findings recorded by the trial Court
and di smissed the appeal filed by the appell ant.
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One of the contentions urged on behalf of the appell ant
was that once the conplainant was not available to give
evidence not only of the first demand but also on the
paynment of bribe pursuant to the demand, the evidence of the
two motbirs had assuned considerable inportance and it was
unwi se and dangerous to place inplicit reliance on their
testinmony to convict the appell ant

570

as (i) both the notbirs were petty clerks and (ii) by virtue
of their service, they were Ilikely to be wunder police
i nfluence.

Di sm ssing the appeal
N

HELD: Truth is neither the nonopoly nor the preserve of
the affluent or of highly placed persons. In a country where
renunci ation i s worshi pped-and the grandeur and wld display
of wealth frowned upon, it would be the travesty of truth if
persons comng from hunble origin and belonging to office-
wi se, wealth-w se lower strata of society are to be
di shelieved or rejected as unworthy of belief solely on the
ground of their hunble position in society. [577-F]

Khairati Lal v. The State, (1965) 1 Delhi Law Ti nes,
362 overrul ed.

In the instant case it is factually not correct to say
that both the nothirs are petty clerks: one was serving as a
clerk in a nationalised bank and the other was a teacher in
a mddl e school. The testinony of the notbirs which had been
accepted as wholly reliable by the trial Judge and the Hi gh
Court cannot be rejected on the sole ground that they are
petty clerks. [577-E  578-A-B]

It may be that officers of Anti-Corruption Departnent
have jurisdiction to investigate |apses on the part of

clerks in nationalised banks. It is  not clear whether the
notbir who was a teacher was a government enployee or the
school itself was a governnment-school. It may be that the
school was receiving grant but if all institutions which

receive grant from governnent are styled as governnent
departnments and have to be treated as falling under the
police influence then the net will have to be spread so w de
as not to exclude anyone as independent of police influence.
There is no justification in the submission that the two
notbirs were persons not likely to be independent of police
i nfluence. [578-D E]

Raghbir Singh v. State of Punjab, AIR 1976 S.C. 91,
di stingui shed.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 45
of 1980

Fromthe Judgment and Order dated the 17th Cctober,
1979 of the H gh Court of Rajasthan in S.B. Crimnal Appea
No. 39 of 1977.

Frank Anthony and S.K. Jain, for the Appellant.

Badri Dass Sharma for the Respondent.

The Judgnent of the Court was delivered by

DESAI, J. Appellant Kishan Chand Mangal was convicted
by the | earned Special Judge (A C.D. Cases), Jaipur
Raj ast han, for
571
having commtted offences under section 161, |ndian Pena
Code and section 5(1)(d) read with s. 5(2) of the Prevention
of Corruption Act, 1947, and was sentenced to suffer
rigorous inprisonment for one year and to pay a fine of Rs.
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200/-, in default to suffer further rigorous inprisonnent
for one nonth on each count wth a further direction that
both the sentences will run concurrently. After an

unsuccessful appeal to the High Court of Rajasthan, he has
preferred this appeal by special |eave.

Appellant at the relevant time was serving as Factory
I nspector, Ajner and in that capacity he acconpanied by his
friend paid a visit on Novenber 20, 1974, to the factory
naned ' Krishna Industries’ whose proprietor was one Rajendra
Dutt. Appellant said that his visit being after a | apse of
one and a half year, the proprietor should pay hi m pocket
noney. Rajendra Dutt replied that his establishment was not
covered by the Factories  Act and showed disinclination to
grease the palnms of the appellant. However, appellant
persisted in his demand and told Rajendra Dutt if he did not
pay Rs. 150/- he was likely to be entangled in sone |ega
proceedi ngs. So saying appellant and his conpanion left.
Raj endra Dutt was not™ inclined to give the bribe demanded
fromhim 'and, therefore, on Novenber 22, 1974, he contacted
Dy. SSP.,. ACD, Aner, P-W 7, Mahavir Prasad and gave a
witten conplaint Ext. P-12 conpl aining about the denand of
illegal gratification by the appellant requesting for taking
suitable action in the matter. He al so produced 15 currency
notes each of the -denomi nation of Rs.10/-. P.W 7 Dy. S.P.
Mahavir Prasad directed P.W 3 Prahlad Narayan to bring two
persons to wtness the search and accordingly PPW 1 Ram
Babu and P.W 2 Keshar Mal were requested to join the
rai ding party. 15 currency notes produced by the conpl ai nant
were smeared wi th phenol pht hal ei n” powder and a menor andum of
the same was prepared.  The raiding party led by P.W 7 Dy.
S.P. Mahavir Prasad and including the conpl ai nant Rajendra
Dutt, two nothirs PW 1 Ram Babu and P.W 2 Keshar Ml
P.W 3 Prahlad Narayan, a clerk inthe Ofice of the Anti
Corruption Departnent, started by a jeep driven by PPW 6
Bajrang Singh to go to the residence of the appellant.
Ofice and residence of the appellant are situated in the
sanme building. Conpl ai nant Rajendra Dutt and the two notbirs
Ram Babu and Keshar Mal proceeded ahead and entered into the
roomused as residential portion of the building. Ram Babu
and Keshar Mal stopped in the verandah and the conpl ai nant
Raj endra Dutt went inside. Appellant was seen sitting ona
cot. On inquiry by conplainant Rajendra Dutt appellant
replied that he was not well
572
and that he was suffering fromcold Appellant then inquired
whet her conpl ai nant Rajendra Dutt had brought the noney and
the conplainant replied that he had brought the nmoney and
handed over marked currency notes 15 in nunber each of the
denoni nation of Rs. 10/- which the appellant accepted and
put the sane under his pillow Rajendra Dutt canme out in the
verandah and as instructed, gave the agreed signal “whereupon
Dy. S.P. Mahavir Prasad, the two notbirs and others entered
the room WMahavir Prasad introduced hinmself as Dy. S.P. ACD,
and asked the appel | ant whet her he had accepted Rs. 150/- _as
and by way of bribe from conplainant Rajendra Dutt.
Appel | ant deni ed having accepted any bribe or any noney from
Raj endra Dutt whereupon a search of his person was taken
When the search of the person of the accused was being taken
not birs Ram Babu and Keshar Mal pointed towards the pill ow
indicating that the bribe taken by the appellant was kept
underneath the pillow. P.W 6 Driver Bajrang Si ngh was asked
to lift the currency notes and the nunbers were tallied with
the menorandum prepared earlier. Hands of the accused were
di pped in the solution of sodium carbonate which turned
pi nk. After the menorandum was conpl eted recording all these
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facts and after conpleting investigation sanction was
obt ai ned and the appellant was prosecuted for t he
af orenment i oned of f ences.

By the tine the case came up for trial conplainant
Raj endra Dutt was dead and his evidence was not avail abl e.
Prosecution examned the two notbirs Ram Babu and Keshar
Mal, Dy. SP, ACD Mahavir Prasad, Cerk Prahlad Narayan,
Driver Bajrang Singh and two others.

Statenment of the accused was recorded under s. 313 of
the Code of Criminal Procedure and he offered hinself as a
witness in his defence. In his evidence he stated that on
the date of occurrence around 4.30 p.m when he was sitting
in his cot conplainant Rajendra Dutt cane and took a seat in
the chair placed nearby. Appellant enquired why he had cone
and whet her he had brought any witten conplaint against
Clerk M. Singhal. According to him the conplainant replied
that action be taken against. Singhal by recording his
st at emrent . wher eupon the appell ant said that if the
conpl ai nant has any grievance he should cone with a witten
conpl ai nt'. Appel l'ant further stated that thereafter he went
to the bath roomfor spitting cough and he canme out and sat
on the cot. Conplainant® Rajendra Dutt enquired whether he
can drink water froma jug which was |lying there. Thereafter
Raj endra Dutt went
573
out of the room and soon thereafter 8 persons including
Raj endra Dutt entered the room He -stated that two of the
menbers of the raiding party caught his hands and when he
tried to get hinself released fromthe grip of those persons
the grip tightened. One of the nenbers of the raiding party
then told himthat he was Dy. SP, ACD, Aj nmer and call ed upon
himto produce Rs. 150/- he had taken fromRajendra Dutt.
Appel |l ant stated that he i mediately told the Dy. SP that he
had not accepted any noney from Rajendra Dutt whereupon the
Dy. SP cane near himand put hi's hand in the pocket of the
garnment put on by the appellant. Appellant objected to any
search being taken and insisted on keeping two respectable
persons present. He further stated that Dy. SP quarrelled
with him and then he sent a tel ephone nessage to S. P, A ner
that a Factory Inspector has quarrelled wth him and he
should be provided with extra police help. Thereafter his
hands were dipped in a solution but the colour of the
solution did not change and renmained white. Appellant then
told the Dy. SP that Rajendra Dutt had cone to - conplain
against one Singhal, a Cderk and in support of this he
produced Ext. D-2 marked collectively in respect of five
letters. At this stage the Dy. SP according to the appellant
asked Rajendra Dutt why he had given a false signa
wher eupon the conplainant Rajendra Dutt inforned the Dy SP
that the bribe nobney was lying under the pillow whereupon
the Dy SP renoved the pillow and collected the  currency
notes. He further stated that he has been involved in this
false case at the instance of K C. Sogani, Factory Manager
of Krishna MIIls, Beawar. This was broadly the defence of
the appellant as collected fromhis evidence.

The | earned special Judge noted the fact that the
conpl ai nant Raj endra Dutt was not avail able and, therefore,
the first demand at the Factory of Rajendra Dutt on Novemnber
20, 1974, has not been proved. The |earned Judge, however,
held that the evidence of two notbirs Ram Babu and Keshar
Mal was reliable and was anply corroborated by the recovery
of currency notes as well as the presence of phenol phthal ein
powder on the hands of the accused. The |earned Judge
rejected the defence version that the currency notes were
pl anted when the appellant had gone into the bath room The
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| earned Judge accordingly convicted and sentenced the
appel | ant as nentioned herei nbefore.

The appel | ant havi ng unsuccessfully appealed to the
Raj asthan High Court, has filed this appeal by specia
| eave.

574

M. Frank Anthony, learned counsel for the appellant
contended that there are certain features of this case which
woul d convincingly show that the prosecution case cannot be
accepted. He enunerated the circunstances as: (i) absence of
nane of the appellant in the F.1.R Ext. P-12; (ii) absence
of evidence of demand as on Novenber 20, 1974; (iii) absence
of any prior arrangenent where and when the conpl ai nant was
to neet the appellant and, therefore, the trap could not be
successfully arranged which mght permit an inference that
the whole story of —acceptance of bribe noney is concoct ed;
(iv) further two motbirs P.W- 1 Ram Babu and P. W 2 Keshar
Mal were petty clerks specially selected by P.W 3 Prahl ad
Narayan; (v) in their evidence they have tried to inprove
upon the ' prosecution version which shows their unconceal ed
interest in the success of the trap which would render them
parti san witnesses; (vi) there are certain omissions in the
evi dence of the prosecution wtnesses which may indicate
that the defence version-of planting the currency notes when
the appellant had/gone to bath roomis probabilised; (vii)
that no inference be drawn fromthe fact that when hands of
the appellant were dipped in the sodium carbonate sol ution
it turned pink because adnittedly when hands of the accused
were caught by the  nenbers of the raiding party one or the
ot her of them may have transmtted phenol phthal ein powder to
the hands of the appellant.

Conpl ai nant Raj endra Dutt on whose conplaint a trap was
arranged was dead by the tinme the case cane up for trial and
his evidence was not available to the prosecution. However,
the complaint Ext. P-12 filed by him was adnmitted in
evi dence because P.W 7 Mhavir Prasad, the Dy SP who
recorded the sanme gave evidence about the sane. The
avernents in the conplaint even in the background of these
facts would not provide substantive evidence and the only
use to which it can be put is that a conplaint of this
nature was filed which tends to explain the -subsequent
actions taken by the Dy SP

Hi gh Court has exami ned the evidence of two npothirs
P.W 1 Ram Babu and P.W 2 Keshar Mal, and al so the evidence
of PP.W 7 Mahavir Prasad and agreed wth the findings
recorded by the trial court. W need not examine the
evidence afresh but Iimt our examnation to specific
contentions raised by M. Anthony.

The first <contention is that the nane of the appell ant
Ki shan Chand Mangal is not to be found in Ext. P-12.  That is
true, but
575
what is stated in Ext. P-12 is that a Factory Inspector
acconpanied by his friend visited the factory of the
appel l ant and denmanded a bribe. Now, the appellant in-his
evidence as DW1 has stated that conplai nant Rajendra Dutt
did conme to his house on Novenber 22, 1974, around 4.30 p.m
Appel l ant further proceeds to say that Rajendra Dutt had
some grievance against a clerk Singhal and appellant
insisted upon giving a witten conplaint at the tinme of the
visit of Rajendra Dutt. If Rajendra Dutt as is now contended
wanted to falsely inplicate the accused there is no reason
why he would not nention the nane of the appellant in Ext.
P-12. On the contrary the absence of the nane of the
appellant in Ext. P-12 would indicate that probably the
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appel l ant had visited the factory of Rajendra Dutt after a
long tine and that 1is what transpires fromExt. P-12 that
the visit of the appellant was after a year and half. It is
reasonable to infer that Rajendra Dutt did not know t he name
of the appellant but knew him by the designation of his
office as Factory Inspector. Therefore, the absence of name
of Kishan Chand Mangal in Ext. P-12 is hardly of any
si gni ficance.

It was next contended that once Rajendra Dutt is not
avail abl e for evidence there is no evidence as to the demand
of bribe on Novenber 20, 1974, and it is not open to the
Court to spell out the demand fromthe contents of Ext. P-
12. It is undoubtedly true that Rajendra Dutt was dead
before the comencenent of  trial. It is equally true that
the F.1.R lodged by himon Novenber 22, 1974, cannot be
used as substantive evidence nor the contents of the report
can be said to furnish testinony agai nst the appellant. Such
an F.1. R would not be covered by any of the clauses of ss.
32 and 33 of the Evidence Act and woul d not be admi ssible as
subst antive evidence. The question still remains whether
there is —any evidence of demand of bribe on Novenmber 20,
1974, in this case. A fact may be proved either by direct
testimony or by circunstantial evidence If appellant did not
visit the Factory of Rajendra Dutt on Novenber 20, 1974, and
made no overtures /' demanding the bribe, on what rationa
hypot hesi s can one explain the visit of ‘Rajendra Dutt to the
office of Dy. SP,. ACD on Novenber 22,1974, his producing
currency notes worth Rs. 150; a superior officer like the Dy
SP, ACD, nmking all “arrangenents for the trap and the
raiding party going to the house of the accused on Novemnber
22, 1974. The visit of Rajendra Dutt soon followed by the
raiding party at the house of the accused on Novenber 22,
1974, is admitted. Coupled wth this, the fact that Keshar
Mal, P.W 2 in his evidence stated that after Rajendra Dutt
entered the roomin which appellant “was sitting, Rajendra
Dutt on

576
entering the roomasked the appellant, 'Hallo, how do you
do'. He further stated that the appellant replied, 'I am

sick and suffering from cold . He deposed that thereafter
the appel |l ant asked, ’'Have you brought the nmoney’ , wher eupon
conpl ai nant Rajendra Dutt replied, Yes, | have brought the
noney’. He further stated that thereafter Rajendra Dutt took
out the anmpbunt of currency notes fromhis diary and gave the
same to the appellant who took the anmpbunt and kept it under
the pillow on the <cot. If there was no prior denmand the
subsequent events remain unexplained as also the demand as
deposed to by P.W 2 Keshar Mal. But M. Anthony urged that
this part of the evidence of Keshar Mal cannot be accepted
because he has not stated this fact in his statenent
recorded in the course of investigation. Sinmultaneously it
was pointed out that the other motbir Ram Babu is totally
silent in his evidence about this conversation between the
appel l ant and the conpl ai nant. Undoubtedly, the om ssion.in
the police statenment of Keshar Mal and non-nentioning al
these facts by the co-notbir would rai se sone doubt in the
m nd of the court about this conversation but as pointed out
earlier there are tell-tale circunstances which do indicate
that there rmust have been a demand and, therefore, these
circunstances as herein before set out will render support
to the statenent of Keshar Mal that the demand at the tinme
of visit of Rajendra Dutt nust be pursuant to earlier denand
by the appellant. Therefore, it is not proper to say that
there is no evidence of the demand of bribe as on Novenber
20, 1974.
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It was next contended that if a bribe is demanded and
agreed to be paid and if the conplainant was contenpl ating
not to pay the bribe but was thinking of initiating action
against the officer demanding the bribe, obviously for the
success of the trap to be arranged the tine and place of
neeting would be arranged and if it be so it would be
nmentioned in the F.1.R It was said that the very absence of
it would show that there was neither a denand of bribe nor
any action was contenplated on Novenber 20, 1974, as is now
sought to be nade out and, therefore, the court should not
accept any evidence with regard to the trap. In view of the
adm ssion of the appellant in his evidence that Rajendra
Dutt followed by a raiding party cane to his house al so used
as residence-cumoffice around 4.30 p.m on Novenber 22,
1974, omi ssion to nention about the tinme and place of future
neeting in the F.1.R Ext. P-12 loses all significance. It
is equally possible that on the very day when the appel | ant
visited the factory of Rajendra Dutt and demanded bri be,
Raj endra Dutt may
577
not have -immediately planned to rush to the Anti Corruption
Departnment. He had declined to give the bribe. In his view
his factory was not covered by the Factories Act. These are
the avernents in Ext. P-12. They are not being relied upon
as substantive evidence but are used to explain the conduct
of Rajendra Dutt which has evidentiary value. If Rajendra
Dutt did not negotiate giving the bribe and did not agree to
give the bribe though the appellant persisted in the denmand
and threatened to involve himin-court cases the question of
any arrangenent for any tine and place for giving the bribe
does not arise and obviously it <could not have found its
place in the F.1.R Such things find nmention inaF.|I.R
only when the victim agrees to grease the palns of the
of ficer. Absence in such a situation of such averments in
Ext. P-12 in this case is both natural and obvious.

The next contention is ‘that once Rajendra Dutt i's not
avai l able to give evidence not only of the first demand but
al so the paynment of bribe pursuant to the demand, the
evi dence of two notbirs assunes considerabl e i nportance. It
was urged that both the notbirs are some petty clerks and it
would be both wunwi se and dangerous to place inplicit
reliance on their testinony to convict the Governnent
servant. Factually it is not correct to say that both the
notbirs are petty clerks. Ram Babu was serving as a clerk in
the Central Bank of India and Keshar Mal was serving as a

teacher in Mddle School at the relevant tinme.” It is
unfortunate that thirty five years after independence and in
this age of common nan, there is still not the eclipse of

the high brow Sanctity of word nade dependent. upon the
office held or wealth acquired is a nauseating phenonenon.
Truth is neither the nonopoly nor the preserve  of the
affluent or of highly placed persons. In a country where
renunci ation i s worshi pped and the grandeur and wld display
of wealth frowned upon, it would be the travesty of truth if
persons com ng from hunble origin and bel onging to
of ficewise, wealthwise |ower strata of society are to be
di shelieved or rejected as unworthy of belief solely on the
ground of their hunble position in society. The converse
unfortunately appears to be true. The submni ssion was sought
to be buttressed by reference to Khairati Lal v. The
State(1l). A learned single judge of the H gh Court rejected
the testinmony in that case of PPW 2 Brij Nandan and P.W 3
Kri shan Kumar observing that they are petty clerks and
cannot be styled as independent w tnesses. W have noved far
away i n seventeen years and this
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578
approach does not commend to us. W say no nore. Therefore,
wi thout further discussing this aspect, we are utterly
disinclined to reject the testinobny of the two nothirs
accepted as wholly reliable by the | earned Special Judge and
the H gh Court on the sole ground that they are petty clerks
as if that by itself is sufficient to reject their
testinony. That is a wholly irrelevant consideration.

As a second string to the bowit was urged that Ram
Babu was serving at the relevant time as a Cerk in the
Central Bank of India and Keshar Ml was a teacher in the
m ddl e school at Ajnmer and both of themwere, therefore, by
virtue of their service, likely to be wunder the police
influence. It is difficult. to appreciate this contention
Undoubt edly Ram Babu was a Cerk in a nationalised bank and
it my be that officers of Anti Corruption Departnent nay
have jurisdiction to investigate lapses on the part of
clerks in nationalised banks. It is not clear whether Keshar
Mal who was serving in a Mddle School was a Governnent
enpl oyee ‘or the school itself was a Government School. It
may be that the school may be receiving grant but if al
institutions which receive grant from Governnent and are,
therefore, styled as CGovernment Departnents, and have to be
treated under the police-influence then the net will have to
be spread so wide not to exclude any one as independent of
police influence. W find no justification in the subni ssion
that the two notbirs were persons not - likely to be
i ndependent of police influence. Both of them have been
accepted as independent witnesses and they do satisfy the
test of witnesses independent of police influence. Reference
in this connection was made to Raghbir Singh v. State of
Punj ab(1), wherein this Court adversely conmmented upon
sel ecting one Makhan, a sweeper in the whole time enpl oynment
of police, as a wtness in a trap case observing that the
Anti Corruption Departnment should insist on observing the
saf equard of selecting independent ~ persons as w tnesses as
scrupul ously as possible for the protection of the public
servants against whoma trap nay have to be |aid. Mkhan, a
sweeper in the whole tinme enploynent of police can obviously
not be said to be independent of police influence but how
does he conpare with a clerk in a nationalised bank and a
teacher in a mddle school ? It, therefore, cannot be said
that the two nmotbhirs could not be styled as independent
witnesses. In passing it was submtted that Rajendra Dutt
and Ram Babu rmust have intinmately known each other because
Raj endra Dutt had an account in the same branch in which Ram
Babu was wor ki ng as
579
clerk. If a Bank Cderk is supposed to be intimtely
connected with each account holder in the bank, ~ banking
service woul d receive encomuns fromthe society. ‘But it is
difficult to accept the subnission that on this account Ram
Babu could not be said to be independent witness and let it
be recalled that by the time Ram Babu cane to give evidence
Raj endra Dutt was al ready dead.

The next contention is that even if Ram Babu and Keshar
Mal are independent witnesses there are certain inherent
infirmties in their evidence which would render their
evi dence untrustworthy of belief. Before we examine this
submi ssion in detail let it be reiterated that the |earned
special judge who tried the case and had seen both these
wi t nesses giving evidence has observed that P.W 1 Ram Babu
and P.W 2 Keshar Mal are independent witnesses and there is
nothing in their testinmony which may induce any distrust
about the facts stated by them and their evidence was relied
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upon. The |earned judge of the H gh Court observed that both
the witnesses are independent w tnesses and there is no
reason why their evidence should not be relied upon

It is now time to briefly refer to some of the
om ssions and contradictions brought to our notice with a
view to persuading us to reject the testinony of both these
witnesses. It was pointed out that according to Ram Babu
both he and Keshar Mal told the Dy SP that the currency
notes were under the pillow while according to Keshar Mal it
was Ram Babu who pointed out that the currency notes were
under the pillow. W find no contradiction in this statenent
because if plural used by Ram Babu was to be relied upon as
a contradiction, cross-exam nation ought to have been
directed on this point. It is necessary to point out that
the cross-exam nation of both the wtnesses is scrappy,
junpy and not pursuant to any set theory of defence. It is
worthwhile to notethat there is not the slightest chall enge
to the ~statenent of both these wi tnesses that while waiting
in the | obby outside the roomboth of them saw Rajendra Dutt
giving narked currency notes to the appellant and appel | ant
accepting the sane and keeping them underneath the pill ow.
It was also urged that both the wtnesses in their
respective statements in the course of investigation have
not referred that they -pointed out that the currency notes
were kept under the pillow. A further omission was pointed
out that while Mahavir Prasad has stated that accused
started quarrelling wth him which necessitated sumoning
additi onal police ‘'help, both the witnesses while referring
to the
580
quarrel picked up by the appellant so as to-support the
evi dence of Mahavir Prasad have failed to refer to this
aspect in their statements in the ~course investigation
These are onissions of trivial details and have hardly any
bearing on the main part of the prosecution case. Along with
this the wearlier omssion in the -statement of Keshar M
al ready discussed was reiterated. In our opinion/'the so-
cal l ed inner variations between the evidence of these two
wi tnesses and omissions of trivial details would not cause
any dent in the testinmony of these two wtnesses. M.
Ant hony after referring to Dar shan Lal V. Del hi
Admi ni stration(1), urged that if Mhavir Prasad took search
of the appellant for recovering the bribe it would show that
neither Ram Babu nor Keshar Mal had seen appel |l ant keepi ng
marked currency notes under the pillow Such an inference
cannot be drawn. Odinarily the police officer would start
searching the person of appellant and while he  was doing
that act, he was told where the currency notes were kept by
the appellant. Therefore, no such inference is pernissible.

It was lastly urged that the court should not be
i nfluenced by the fact that when the hands of the appell ant
were dipped in a solution of sodiumcarbonate it turned pink
whi ch woul d affirmatively show t he presence of
phenol pht hal ein powder on the tips of fingers of the hands
of the appellant. The fact remnins that the solutiondid
turn pink when the hands of the appellant were dipped init.
The expl anation of the appellant is that both his hands were
caught by the nenbers of the raiding party and it is
possi ble that the menbers of the raiding party whose hands
must have already been soiled wth the phenol phthalein
powder when the arrangenents were being nmade for |laying the
trap they nmust have transnitted the sane to the hands of the
accused. This contention stands belied by the evidence on
record. Mahavir Prasad has deposed that he asked one CGanga
Singh to denonstrate the phenol phthal ein powder test. After
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that he was directed to wash his hands. No other nenber of
the raiding party touched the phenol phthal ei n powder at the
time of denobnstration. Ganga Singh was a nenber of the
rai ding party but when the hands of the accused were sought
to be dipped in the solution this task was assigned to Sl
Satya Narain. Undoubtedly there is nothing to show that his
hands were soiled wth phenol phthal ein powder. The hands of
Raj endra Dutt nust have been soiled with
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phenal pht hal ei n powder because he took out the currency
notes from his diary and passed themon to the appellant.
But it is not suggested that Rajendra Dutt caught the hands
of the appellant. Therefore, it is not possible to accept
the submi ssion that when the hands of the appellant were
caught in the ensuing quarrel between himand the Dy SP
Mahavi r Prasad, phenol phthal ein powder rmust have been
transmtted by persons holding the hands of the appell ant.
This tell-tale circunstance would I|end anple independent
corroborationif there be any need to the evidence of Ram
Babu and ' Keshar Mal that they saw Rajendra Dutt giving
marked currency notes to the appellant and the appellant
accepting the same and putting them underneath the pill ow.

M. Anthony wurged that there are certain tell-tale
circunstances in the case which would " render the defence
plausible. It was /'urged that the appellant did not disclose
any guilty syndrome when the raiding party entered his room
and at the first  question he denied having accepted any
bribe from Rajendra Dutt. How would these two circunstances
be sufficient to reject the otherwise reliable testinony ? A
person with a strong wll wouldnot be upset and may renain
cool and collected. The appellant did pick up aquarrel with
the Dy SP. Wwy ? His suggestion that  he insisted on two
i ndependent witnesses being kept present appears to be an
afterthought. The fact that the appellant picked up a
quarrel is borne out from the evidence of the persons
present there and by the action of the Dy SP in sumoni ng
addi tional police help. Therefore, we find no circunstances
whi ch woul d i npi nge upon the prosecution case.

W read the entire evidence of two notbirs Ram Babu and
Keshar Mal, evidence of Dy SP Mahavir Prasad, Ext. P-12, the
F.I1.R, and we are in agreenment with the H gh Court that the
case has been proved beyond a shadow of reasonabl e doubt.
The evi dence of appellant hinself does not raise a plausible
def ence and has been rightly negatived.

M. Anthony further urged that the .appellant did not
demand bribe because there is no such evidence and that even
if Rajendra Dutt appears to have given sonme currency notes
the appellant was an unwilling victim and the court nust
frown upon such attenpts of the police to nake gover nment
servants commit offence. He relied
582
upon the oft quoted passage in Brannan v. Peek(1). In that
case the finding was that when the second tinme the police
constable attenpted to give a bet the accused showed his
reluctance to accept the sane. That was al so the findi ng of
the justices. The Court frowned upon the police officers in
the absence of an Act of Parliament going to the place of
the accused so as to induce himto conmit an offence. W
fail to see how this observation has any relevance in the
facts of this case. Once the suggestion that there was a
demand of bribe is accepted the appellant could not be said
to be an unwilling victimnor a fence sitter who was induced
to fall a victimto the trap.

Lastly it was wurged that the court wuld not be
justifiedni raising a presunption under S. 4 (1) of the
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Prevention of Corruption Act, 1947. In the facts of this
case and in the absence of presunption even if Rajendra Dutt
gave sone noney to the appellant that by itself would not
establish the offence and the case nust fail. Reliance was
pl aced on Bansi Lal Yadav v. State of Bihar(2). In that case
the defence of the accused was that currency notes were
thrust in his pocket. Taking cue fromthis statenent, the
court held that the acceptance of an anpbunt other than | ega
remuneration having been admtted the presunption would
arise under S. 4(1) and the burden would shift to the
accused. It is in this context that this court held that
where the accused says that involuntarily the anount was
thrust in his pocket he could not be said to have accepted
or obtained for himself ~any gratification other than | ega
remuneration which alone permts the presunption to be
raised. Facts in this case being a denmand and voluntarily
acceptance, the presunption would squarely arise and has
been rightly raised.

Rel i ance was _al so placed on the decision of this Court
in Sultan Singh v. State of Rajasthan(3). In that case the
expl anation of - the appellant was that Rs. 100 was paid to
himtowards the arrears of revenue and in the absence of
reliable evidence tothe contrary the explanation was held
acceptable. This is a decision on the facts of that case and
woul d be hardly of 'any assistance in dealing with the points
raised in this case
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Therefore, the 'charge is brought hone to the accused
and he has been rightly convicted and the sentence awarded
being the mninum no case is nmade out for interfering with
t he same.

Accordingly this appeal fails and is dismssed. The

bail bond of the appellant is cancelled and 'he nust
surrender to serve out the sentence.
H L C Appeal di sm ssed.
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