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ACT:

Constitution of India, 1950, Arts,. 74(1) and 75(3)--House
of People dissolved--I1f Prine Mnister ceases to hold
of fice.

HEADNOTE:
The House of the People was dissolved by the President of
India on 27th Decenber 1970. On the question whether the

respondent, who was the Prine Munister bef ore the
di ssol ution, ceased to hold office thereafter,
HELD: There is nothing in the Constitution and in

particular in Art. 75(3) which renders the respondent
functioning as Prine Mnister contrary to the Constitution

The |Indian Constitution establishes a Parlianmentary system
of Governnent with a Cabinet, and not a Presidential form
Article 75(3) brings into existence responsible | Governnent,
that is, the Council of Mnisters nust enjoy the  confidence
of the House of the People. 1In the context, it can only
nean that Art. 75(3) applies when the House of the People
does not stand dissolved or prorogued, for, when it is
di ssol ved, the Council of Mnisters cannot naturally enjoy
the confidence of the House. But such dissolution of the
House does not require that the Prinme Mnister and other
mnisters mnust resign, or cease to hold office or nust be

di smi ssed by the President, because, Art. 74(1). is
mandatory and the President cannot exercise his executive
power without the aid and advice of the Council of
M nisters, with the Prine Mnister at the head. [51 B-C, D
H

This view is also in accordance wth the conventions
followed not only in the United Kingdombut in the countries
following a simlar systemof responsible governnent. [52 D
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 196 of

1971.

Appeal from the judgment and order dated January 21, and
February 5, 1971 of the Madras Hi gh Court in Wit Petition
No. 63 of 1971.

The appel | ant appeared i n person

Niren De, Attorney.-Ceneral, R H Dhebar, Ram Panjwani

J. B. Dadachanji, 0. C. Mathur and Ravi nder Narain, for
the respondent.

Niren De, Attorney CGeneral, Ram Panjwani, R H Dhebar and
S. P. Nayar, for the Union of India.

ORDER
The appeal is dism-ssed. No order as to costs. W wll
gi ve our reasons |ater.
47

The Judgrment of the Court was delivered by

Sikri, C'J,-This appeal by certificate is directed against
the judgnment —of the H.gh Court —~of, Judgnent Madr as
dismssing Wit Petition No. 63 of 1971 filed by U N R
Rao, appellant before us. “In this petition the appellant
had prayed that awit of qua warranto be issued to the
respondent, Snt. Indira Gandhi, and it be declared that the
respondent has no constitutional authority to the office of
and to function as Prime Mnister of India.

In brief, the appellant contends that under the Constitution
:as soon as the House of the People is dissolved under art.

85(2) of the Constitution the Council of Mwnisters, i.e.,
the Prime Mnister and other Mnisters, cease to hold
of fice. According to himthis follows plainly from the

wording of art. 75(3), which provides that "the Council of
M ni sters shall be collectively responsible to the House of
t he Peopl e". How can the Council of M ni sters be
responsible to the House of the People when it has been
di ssol ved under art. 85(2) ? According to himno void in the

carrying out of Governnent will be created because the
President can. exercise the Executive Power of ~ the  Union
ei t her directly or through officers subor di nat e in

accordance with the Constitution as provided in art. 53(1)
of the Constitution.

In constitutional nmatters it is advisable to decide only
those points which necessarily arise for determ nation on
the facts of the case. It seens to us that a very _marrow
point arises on the facts of the present case. The House of
the People was dissolved by the President on 27-12-1970.
The r espondent was the Prine M ni st er bef ore the
dissolution. |Is: there anything in the Constitution, and in
particular in art. 75(3), which renders her carrying on as
Prime Mnister contrary to the Constitution ? It “was said
that we nmust interpret Art. 75(3) according to its  own

terns regardless of the conventions that prevail in the
United Kingdom If the words of an article are clear
notw t hstanding any relevant convention, effect wll - no

doubt be given to the words. But it nust be renenbered that
we are interpreting a Constitution and not :an Act of
Parliament, a Constitution which establishes a Parliamentary
system of Government with, a Cabinet. In trying to
understand one may well keep in mnd the conventions preva-
lent at the time the Constitution was framed.
Speaking for the Court (Mikherjea, C. J.) observed in Ram
Jawaya Kapur v. State of Punjab(1).
"The l[imts wthin which the executive
CGovernment can function under the I ndi an
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Constitution can be ascertained without rmuch
difficulty by reference to the form

(1) [1955] 2 S. C R 225, 236-37.

48

of the executive which our Constitution has set up. Qur
Constitution, though federal in its structure, is nodeled on
the British Parlianentary systemwhere the executive is
deenred to have the prinmary responsibility for the for-
mul ati on of governnmental policy and its transmssion into
law though the condition precedent to the exercise of this
responsibility is its retaining the confidence of the
| egislative branch of the State. The executive function
conprises both the determ nation of the policy as well as
carrying it into execution. This evidently includes the
initiation of |[|egislation, the maintenance of order, the
promoti on of social and economic welfare, the direction of
foreign policy, in fact-the carrying on or supervision of
the general admnistration of the State.

In India, as-in, England, the executive has to act subject
to the control of the legislature; but in what way is this
control exercisable by thelegislature ? Under article 53(1)
of our Constitution, the executive power of the Union is
vested in the President but-under article 75 there is to be
a GCouncil of Mnisters with the Prime Mnister at the head
to aid and advise the President in the exercise of his
functions. The President has thus been nade a formal or
constitutional head of the executive and the real executive
powers are vested in'the Mnisters or the Cabinet. The sane
provisions obtain inregard to the Governnment of States-,
the CGovernor or the Rajpranukh, as the case may be, occupies
the position of the head of the executive in the State but
it is virtually the Council of Mnisters in each State that

carries on the executive Governpent. In the I ndi an
Constitution, therefore, we have the same system of
parliamentary executive as in England and the Council of

M nisters consisting, as it does, of the nenbers of the
legislature is, like the British Cabinet, "a hyphen which
joins, a buckle which fastens the legislative part of the
State to the executive part". The Cabinet enjoying, as it
does, a mpjority in the |legislature concentrates in itself
the virtual control of both |egislative and executive func-
tions; and as the Mnisters constituting the Cabinet are
presunably agreed on fundanentals and act on the principle
of collective responsibility, the nost inportant —questions
of policy are all fornmulated by them"

In A Sanjeevi Naidu v. State of Madras (1) it was urged on
behal f of the appellants in case that, "the Parliament has
conferred power under Section 68(C) of the (Mdtor

1) A |. R1970 S.C.R 1102, 1106.

49

Vehicles Act, 1939) to a designated authority. The ' power
can be exercised only by that authority and by no one | el se.
The authority concerned in the present case is the State
CGover nment . The CGovernnent could not have delegated its
statutory functions to any one else. The Governnent neans
the CGovernor aided and advi sed by his Mnisters. Therefore
the required opinion" should have been formed by the
M nister to whomthe business had been allocated by ’'the
Rul es’ . It was further urged that if the functions of the
CGovernment can be discharged by any one else then the
doctrine of mnisterial responsibility which is the very
essence of the cabinet form of Governnent disappears; such a
situation is inpernmeabl e under our Constitution."

Speaki ng on behal f of the Court, Hegde J., repelled the con-
tentions in the foll owi ng words :




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

"We think that the above subm ssions advanced
on behal f of the appellants are without force
and are based on a nmisconception of the
principles underlying our Constitution. Under
our Constitution, the Governor is essentially
a constitutional head, the adm nistration of
State is run by the Council of Mnisters. But
in the very nature of things, it is inpossible
for the Council of Mnisters to deal with each
and every matter that comes before t he
CGover nirent . In order to obvi at e t hat
difficulty the Constitution has authorized the
Governor under subarticle 3 of Article 166 to
nmake rul es for the nore convenient transaction
of busi ness of ‘the Governnent of the State and
for the allocation anmongst its Mnisters, the
busi ness of the Governnent. Al | matters
excepting those in which Governor is required
to act in his discretion have to be allocated
toone or the other of the Mnisters on the
advice of _the Chief ~Mnister. Apart from
al l ocating business anmong the Mnisters, the
Governor can al so nake rules on the advice of
his Council of Mnisters for nore convenient
transaction of business. He can, not only
allocate the various subjects anpngst the
M nisters but may go further and designate a

particul ar of fici al to di.schar ge any
particular function. ~But this again he can do
only on- _the -advice of the Counci | of
M ni sters.

The Cabinet is responsible to the |egislature

for every action taken in any of t he

M nistries. That is the essence of ' joint

responsibility.”

Let wus now |l ook at the relevant articles of

the Constitution.in the context of which we

nmust interpret art. 75(3) of the Constitution

Chapter | of Part V of the

50

Constitution deal-, with the Executive. Article 52 provides
that there shall be a President of India and Art. 53(1)
vests the executive power of the Union in the President and
provides that it shall be exercised by himeither ~directly
or through officers subordinate to himin ~accordance with
this Constitution. The last five words are inportant
inasmuch as they control the President’s action under
Article 53(1). Any exercise of the executive power not in
accordance wth the Constitution will be liable to be set
asi de. There is no doubt that the President of Indiais a
person who has to be elected in accordance with the rel evant
provisions of the Constitution but even so he is bound by

the provisions of the Constitution’. Article 60 prescribes
the oath or affirmati on which the President has to take. It
reads :

“I', A B., do swear in the nane of God/solemly affirm that
I wll faithfully execute the office of President (or

di scharge the functions of the President) of India and wll
to the best of ny ability preserve, protect and defend the
Constitution and the law and that | will devote myself to
the service and wel | -being of the people of India"

Articles 74 and 75 deals with the Council of Mnisters.
They read thus :

"74. (1) There shall be a Council of Mnisters wth the
Prime Mnister at the head to aid and advise the President
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in the exercise of his functions.
(2) The question whether any, and if so what, advice was
tendered by Mnisters to the President shall not be inquired
into in any court.
75. (1) The Prime Mnister shall be appointed by the
President and the other Mnisters shall be appointed, by the
President on the advice of the Prime Mnister.
(2) The Mnisters shall hold office during the pleasure of
t he President.
(3) The Council of Mnisters shall be col lectively
responsi ble to the House of the People.
(4) Before a Mnister enters upon his office, the President
shall administer to himthe oaths of office and of secrecy
according to the forns set out for the purpose in the Third
schedul e.
(5) A Mnister who for any period of six consecutive nonths
is not a nenber of either House of Parliament shall at the
expiration of that period cease to be a Mnister.
51

(7) The sal aries and al | owances of Mnisters

shal |l 'be such as Parlianent may fromtine to
time by | aw determine and, until Parliament to
determ nes, shall be as specified in the
Second Schedul e".
It will be noticed/'that article 74(1) is mandatory in form
W are wunable to agree with the appellant that in the
context the word "shall" should be read as "“may". Article
52 is mandatory. In . other words ’'there shall be a President
of India’. So is article 74(1). The Constituent Assenbly
did not choose the Presidential system of CGovernment. If we
were to give effect to this contention of the appellant we
woul d be changing the whol e concept of the Executive. It

would nmean that the President need not™ have. ‘a Prine
M nister and Mnisters to aid and advisein the exercise of
his functions. As there would be no 'Council of Mnisters’
y would be responsible to the House of the People.

Wth the aid of advisers he would be able to rule the
country at least till he is inpeached under Article, 61

It seens to us that we nmust read the word "shall™ as neani ng
"shall’ and not "may". |If Article 74(1) isread in this
manner the rest of the provisions dealing with the Executive
must be read in harmony with. Indeed they fall into place.
Under Article 75(1) the President appoints the Prime
M nister and appoints the other Mnisters on the advice  of
the Prine Mnister, and under art. 75(2) they hold office
during the pleasure of the President. The President has not

said that it is his pleasure that the respondent shall not
hol d office.
Now cones the crucial clause three of Article 75. The

appel lant urges that the House of People having been
di ssol ved this clause cannot be complied with. According to
him it follows fromthe provisions of this clause that it
was contenplated that on the dissolution of the House of
People the Prime Mnister and the other mnisters nust
resign or be dismssed by the President and the President
nmust carry on the Government as best as he can with the aid
of the Services. As we have shown above, Article 74(1) is
mandat ory and, therefore. the President cannot exercise 'the
executive power w thout the aid and advi ce of the Council of
M nisters. W nust then harnonize the provisions of Article
75(3) with Article 74(1) and Article 75(2). Article 75(3)
brings into existence what is usually called "Responsible
Gover nnent " . In other words the Council of Mnisters nust
enjoy the confidence of the House of People. VWiile the
House of People is not dissolved under Article 85(2)(b),

nobod
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Article 75(3) has full operation. But :when it is dissolved
t he Council of Mnisters cannot naturally enjoy t he
confidence of the House of People. Nobody has said ;that
the Council of Mnisters does not enjoy the confidence of

the House of People when it is prorogued. |In the context,
therefore, this clause nmust be read as neaning that Article
75(3) only applies when the House of People does not stand
di ssol ved or prorogued. W are not concerned with the case
where dissolution of the House of People takes place under
Article 83(2) on the expiration of the period of five years
prescribed therein, for Parliament has provided for that
contingency in S. 14 of the Representation of Peoples Act,
1951.

On our interpretationother articles of the Constitution
also have full play, e.g. Article 77(3) which contenplates
allocation of. business anbng Mnisters, and Article 78
whi ch prescribes certain duties of Prime Mnister.

W are grateful to the learned Attorney General and the
appel | ant' for having supplied to us conpilations containing
extracts —from various books on Constitutional Law and
extracts fromthe debates inthe Constituent Assenbly. We
need not burden this judgment with them But on, the whole
we receive assurance fromthe |earned authors and the
speeches that the /'view we have taken is the right one, and
is in accordance wi th conventions followed not only in the
United Kingdombut in other countries following a sinilar
system of responsi bl e Government.

In the result the appeal fails and is dism ssed, but there
will be no order as to costs in this Court.

V.P.S. Appea
di sm ssed

53




