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ACT:
Bonbay Prohibition Act, 1949, ss. 66(1)(b), 6A(7), 24A and
59A- - Possessi on of  medi ci nal preparations containing |iquor

in excess of 12%-Deemed unfit for - use as  intoxicating
[iquor on date of attachment--Subsequently declared fit for
use by intoxicating liquor-Wether offence commtted.

HEADNOTE

The appellant was convicted of the offence under s. '66(1)
(b) of the Bonbay Prohibition Act, 1949, for being in
possessi on on Septenber 21, 1960 of bottles of two different
Ayurvedic nedicinal preparations con training 52.3% and
54.5% al cohol respectively. The  appellant’s ~ case that
possessi on of the preparations by him was not in
contravention of the Act, because the preparations were
medi ci nal preparations containing al cohol which were unfit
for use as intoxicating liquor within the neaning of s. 24A
of the Act, was rejected. The trial court held that the
offending articles were Ayurvedic preparations in_ which
al cohol was generated by a process of fermentation and as
al cohol exceeded 12 per cent by volune, the preparations did
not correspond with the Ilimtations prescribed by the
provision to s. 59A, and therefore the exenption  prescribed
by s. 24A was inoperative. The Court of Sessions ~and the
Hi gh Court agreed with that view

It was al so contended on behal f of the respondents that even
if the -two medicinal preparations corresponded with the
description and limtations under s. 59A, they were stil

preparations fit for use as intoxicating |iquor and
therefore outside the exenption in s. 24A
HELD: The appellant was wongly convicted and hi s

convi ction nust he set aside.

(i) There was clear evidence on the record that the
of fending preparations were not preparations in whi ch
al cohol was generated by fernmentation. The proviso to s.
59A Whul d therefore have no application

[ 146 E-F]

(ii) On the date on which the two nedicinal preparations
were attached in Septenmber 1960, by vitrue of sub-section
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(7) of s. 6A they were deened for the purpose of the Act to
be unfit for use as intoxicating liquor and their possession
was; not an offence. A subsequent declaration -by the State
under s. 6A(6) in Cctober, 1960, that they were fit for use
as intoxicating liquor, could not have retrospective
operation, and possession which was innocent could not, by
subsequent act of the State, be declared as offending the
statute. [150 A

The State of Bonbay v. F. N Balsara, [1951]] S.C R 682,
referred to.

The State of Bonbay v. Narandas Mangild Agarwal & Anr.
[1962] Sup. 1 S.C.R 15, distinguished.

JUDGVENT:

CRI M NAL APPELLATE JURL-SDI CTI ON: Crim nal Appeal No. 53 of
1964.

143

Appeal by special |eave fromthe judgnent and order dated
August 9, 1963 of the Bonbay High Court (Nagpur Bench) in
Crim nal Revision ApplicationNo. 107 of 1963.

B. Sen, J. B. Dadachanji, O C  Mithur and Ravinder
Narain, for the appellant.

P. K. Chatterjee and B. R G K, “Achar, for the
respondent.

The Judgnent of the Court was delivered by

Shah, J. Ratan Lal-appellant in this appeal-is the pro-
prietor of a business.in drugs styled "Anil Medical Stores”
at Wani, District Yeotmal in the State of Mharashtra. On
Septenber 14, 1960 the Station House O ficer, Wani, raided
the shop of the appellant and seized 12 bottles of an
Ayurvedi c preparation called Mahadrakshasva manufactured by
t he Brahma  Aushadhal aya, Nagpur and 88 bottl es of
Dashrool ari shta manufactured by the Vedic Pharmaceutica
Works, Nagpur. At a trial held before the Magistrate, First
Class, Kalapur, the appellant was convicted of the offence
puni shabl e under s. 66(1)(b) of the Bonbay Prohibition Act
25 of 1949, and was sentenced to suffer ri'gorous
i mprisonnent for three nonths and to pay a fine of Rs.

500/ - . The order was confirmed in appeal by the  Court of
Session, Yeotmal. The Hi gh Court of Bonbay confirnmed the
conviction, but nodified the sentence. The appel | ant

appeals to this Court, with special |eave.

The following are the material facts found by the “tria
Court and confirmed by the Court of Appeal —and the High
Court. Mahadrakshasava and Dashnool ari shta are~ Ayurvedic
medi ci nal preparations containing alcohol, manuf act ur ed
under licences granted under the Medicinal —and Toil et
Pr eparati ons (Exci se Duti es) Act 16 of 1955.
Mahadr akshasava attached fromthe shop of the “appell ant
contained 52.3% al cohol v/v and Dashnool ari shta contained
54. 5% al cohol v/v. These preparations are manufactured by a
process of distillation. The appellant had purchased these
preparations froma drug store in Nagpur called the Sharda
Medical Stores who in their turn were supplied by the
manuf acturers the Brahma Aushadhal aya, Nagpur and the Vedic
Phar maceuti cal Wirks, Nagpur.

The Bombay Prohibition Act 25 of 1949 by s. 66(1) (b)
penal i ses contravention of the provisions of the Act, or of
any rule, regulation, or order nade, or of any |licence,
permt, pass or authorization issued thereunder by any
person who consunes, uses, possesses or transports any
i ntoxi cant ot her than opium or henp.

144
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"Intoxicant" is defined by S. 2 (22) as meaning "any |iquor
into xicating drug, opiumor any other substance, which the
State Government may, by notification in the Oficia
Gazette declare to be an intoxicant. "Liquor" is defined in
S. 2(24) as including (a) spirits denatured spirits, w ne,
beer, toddy and all liquids consisting of or containing
al cohol; (b) any other intoxicating substance which the
State Government may, by notification in the Oficia
Gazette, declare to be liquor for the purposes of the Act.
Section 12 of the Act, insofar as it is material, provides
that no person shall inmport, export, transport or possess
['iquor. But these prohibitions are subject to certain
exceptions. By S. 11 not wth. Standing anything contained
in the provisions contained.in Ch. |11l (which includes ss.
11 to 24-A) it is lawful to inport, export, transport,
manuf act ur e, sell, ~buy, —possess, use or consune any
intoxicant to the extent provided by the provisions of the
Act or~ any rules, regulations or orders nmade or in
accordance wth the terns and conditions of a |I|icence,
permt, '‘pass or authorization granted thereunder. The
prohibitions —are also inapplicable in respect of certain
preparations under S. 24A which provides in so far as it is
mat eri al

"Not hing in this Chapter shall be deened to

apply to

(1) Any toilet pr eparation cont ai ni ng
al cohol which is unfit for use-as intoxicating
l'iquor;

"(2) ~any rmedicinal preparation cont ai ni ng
al cohol which is unfit for use as intoxicating
l'iquor;
(3) any antiseptic preparation or  solution
containg alcohol which is unfit for wuse as
i ntoxi cating |iquor;
(4) any flavouring extract, essence or syrup
containing alcohol which is unfit for use as
i ntoxicating |iquor;
Provided that such article corresponds wth
the description and limtations nentioned in
section 59A :"
Possession of a toilet, nedicinal or antiseptic preparation,
of flavouring article containing al cohol is therefore not an
offence if it is unfit for use as an intoxicating |iquor
and it corresponds with the description and I|imtations
mentioned in S. 59A
The appellant did at the material time possess preparations
whi ch contained a | arge percentage of alcohol; and it is not
the case of the appellant that he was protected by a
licence, permt,
145
pass or authorization. H's case was that possession of the
preparations by himwas not in contravention of the Act,

because the preparations were medi ci nal preparations
cont ai ni ng al cohol which were unfit for use as intoxicating
liquor wthin the neaning of s. 24A of the Act. Thi s
contention of the appellant has been uniformy rejected by
all the Courts below The question which falls to be
determined in this appeal is whether the preparations
containing alcohol in respect of which the appellant is

convicted were medicinal preparations which were unfit for
use as intoxicating liquor. That the preparations were
nedi cinal according to the Ayurvedic systemis not denied,
and it is common ground that they contained alcohol

Attention nust therefore be directed to ascertain whether
the preparations did correspond with the description and
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[imtations mentioned ins. 59A. If they did not, exenption
under S. 24-A will be inoperative, even if they are nedi-
cinal preparations. In so far as it is material, S 59A

which was added by Act 26 of 1952 at the relevant tine

provi ded :
"(1) No manufacturer of any of the articles
mentioned in section 24A shall sell, use or
di spose of any liquor purchased or possessed
for the purposes of such manufacture under the
provisions of this Act otherwise than as an
ingredient of the articles authorised to be
manuf actured therefrom No nore al cohol shal
be wused in the nanufacture of any of the
articles nentioned in section 24A than the
guantity necessary for extraction or solution
of the el enents contained therein and for the
preservation of the articles :
Provided that in the case of nmanufacture of
any of the articles nentioned in section 24A
i n-which the alcohol is generated by a process
of fermentation the anmount of such al coho
shal | not exceed 12 per cent by vol une.

(2)
Sub-section (1) directs the manufacturer not to use in the
manufacture of any article nentioned in 's. 24A alcohol in

excess of the quantity necessary for extraction or solution
of the elenents and for preservation of the article, and the
proviso states that in the manufacture of articles in which
al cohol is generated by a process of fermentation it shal
not exceed 12 per cent by volume.” Therefore the quantity of
al cohol in an article in which alcohol is added or - produced
by distillation is determned by what is necessary for
extraction, or solution of the elenents, and preservation of
the article but in an article containing al cohol generated
146

by a process of fernentation the percentage of alcohol, it
is directed, shall not exceed 12 per cent by vol une.

The trial Court held that the offending articles were
Ayurvedi ¢ preparations in which alcohol was generated by a
process of fernmentation and as al cohol exceeded 12 per cent
by wvolunme, the preparations did not —correspond with the
[imtations prescribed by S. 59A, and therefore the
exenption prescribed by S. 24A was inoperative. _ The  Court
of Session and the High Court agreed with that view But it
appears that in so holding, the Courts misconceived the
evidence. Articles containing al cohol may be prepared by a
process of fernmentation which generates al cohol ~ or by a
process of distillation or by addition of free alcohol. The
manuf acturing processes which result in distillation of
al cohol and generation of alcohol by fernentation are
distinct, and there was on the record clear evidence that
the of fendi ng preparati ons were nanufactured by a process of
distillation and were not preparations in which al cohol was

generated by fermentation. Pal ni t kar, Sub-1nspector  of
Prohi bition & Excise, said that Mahadr akshasava and
Dashnool ari sht a are distilled Ayurvedi c products.

Apparently it was conceded on behalf of the State before the
Court of session that the two preparation were Ayurvedic
medi ci nal preparations which "contai ned al cohol produced by
distillation", and before the H gh Court also the case was
argued on that footing. |If the bottles of Mahadrakshasava
and Dashnool ari shta attached fromthe shop of the appellant
contai ned al cohol produced by distillation, the proviso to
S. 59A will have no application. There is no evidence on
the record to prove that the two preparations contained




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

al cohol in excess of the quantity permssible wunder the
first paragraph of S. 59A. It nust be renmenbered that these
preparation wer e manufactured wthin t he State of
Maharashtra by manufacturers licensed under the Medicina
and Toilet Preparations (Excise Duties) Act 16 of 1955 and
were issued froma bonded warehouse. This would justify the
i nference that they did correspond with the description and
l[imtations nentioned in S. 59A

But it was urged for the State that a medicinal preparation
whi ch corresponds with the description and |limtations under
s. 59A may still be a preparation which is fit to be used as
intoxicating liquor. A medicinal preparation which because
of the high percentage of al cohol therein, even if taken in
an ordinary or normal dose, mmy intoxicate a normal person
would be a preparation fit to be used as an intoxicating

['iquor. Where the preparation contains a snall percentage
of al cohol, but consumption of
147

large 'quantities nay intoxicate, it would also be regarded
as a preparation fit for use-as intoxicating liquor, if such
consunption is not likely to involve any del eterious effect
or serious danger to health of the consumer.
VWether a preparation is fit to be used as intoxicating
l[iquor would ordinarily depend upon ‘evidence. But the
Legislature has by s. 6A prescribed special rules of
evi dence in adjudgi ng whether an article is unfit for use as
intoxicating liquor. Section 6A was added by Bonbay -’ Act
26 of 1952 after this Court declared in, The State of Bonbay
v. F. N Balsara(l) ampongst others, that cl. (c) of s. 12,
insofar as it affected possession of nmedicinal and” toilet
preparations containing alcohol, as invalid. As originally
enacted s. 6A, insofar as it is material, was in the
follow ng. form

"(1) For the purpose of determn ning whether

(a) any nmedicinal or toilet preparation

cont ai ni ng al cohol, or

(b) any antiseptic preparation or /solution

cont ai ni ng al cohol , or

(c) any flavoring extract, essence or syrup-

cont ai ni ng al cohol

is or is not an article unfit for wuse  as

intoxicating liquor,. the State Governnent

shal | constitute a Board of Experts.

(2)

(3)

(4)

(5)

(6) It shall be the duty of the Board to

advise the State CGovernment on the question

whet her any article nentioned in sub-section

(1) containing alcohol is unfit for- use as

i ntoxi cating |iquor and on such other 'nmatters

incidental to the said question as nmay be

referred to it by the State Covernnent. O

obtaining such advice the State Governnent

shal | determ ne whether any such article is

fit or unfit for use as intoxicating |iquor or

not and such article shall be pr esuned

accordingly to,

(1) [1951] S.C. R 682.

148

be fit or wunfit for wuse as intoxicating

liquor, until the contrary is proved."
This Court held in The State of Bombay (now Gujarat) v.
Nar andas Mangilal Agarwal & Another(1l) that it was not
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obligatory upon the State to consult the Board of Experts
constituted under s. 6A before the State could establish in
a prosecution for an offence under S. 66(1) (b) that a
medi cinal preparation was unfit for wuse as intoxicating
[iquor. Evidence that the preparation was unfit for use as
intoxicating |iquor can be adduced before the Court, and the
prosecution need not rely upon S. 6A(6) of the Act : in a
prosecution for infringenment of the prohibition contained in
ss. 12 and 13, the State could rely upon the presunption
cafter resorting to the nachinery under S. 6A(6), but there
was no obligation to consult the Board under S. 6A, nor was
the consultation a condition 'precedent to the institution
of proceeding for breach of the provisions of the Act. In
so holding, this Court disagreed with the view expressed by
the Bonmbay High Court-in D. K. Merchant, v. The State of
Bonbay( 2) wherein the Hgh Court had held that t he
prosecution for offence under-ss. 65 and 66 could not be
mai nt ained unless the State Government was satisfied after
consulting the Board of Experts under S. 6A that the article
was fit to be used as intoxicating liquor. The offence in
Nar andas ~Mangilal’'s case(1l) was commtted in July 1955 and
on the ternms of sub-s. (6) as it then stood it was open to
the State in a prosecution for infringement of a prohibition
contained in ss. 12 and 13 to rely wupon the presunption
under S. 6A or to /establish that the nmedicinal preparation
was fit for use as intoxicating liquor aliunde. By Act 22
of 1960, which was brought into forceon April 20, 1960, the
Bonbay Legi sl ature anended, inter alia, sub-s. (6) of S. 6A
and incorporated sub-s. (7) therein. Sub-sections (6) & (7)
as anended and incorporated read as foll ows :
"(6) It —shall be the duty of the Board to
advise the State Government on the question
whet her any article nentioned in sub-section
(1) is fit for use as intoxicating liquor and

al so on any matters incidental to t he
guesti on, referred to it by the State
Gover nrent . On obtaining such advice, the

State Governnent shall determ ne whether any
such article is fit for use as intoxicating
[iquor, and upon determinationof the State
CGovernment that it is so fit, such article
shall, until the

(1) [1962] Supp. 1 S.C.R 15.

(2) [1958] 60 B.L.R 1183.

149
contrary is proved, be presunmed to be fit
for use as into xicating |iquor.
(7) Unti | the State CGover nient has

determ ned as aforesaid any article nmentioned
in subsection (1) to be fit for "use as
intoxicating |liquor, every such article  shal
be deened to be unfit for such use.”
The scheme of s. 6A has by the anending Act been completely
altered. The Legislature has prescribed by sub-s. (7)  that
until the State Governnment has determned any article
nentioned in sub-s. (1) to be fit for use as intoxicating
l'i quor, every such article, shall be deened to be unfit for
such use. The Legislature has therefore, prescribed a
fiction which continues to function till t he State
CGovernment has determ ned, on the report of the Board of
Experts, that any article nentioned in sub-s. (1) is fit for
use as intoxicating liquor. By sub-s. (6) as anended it is
provided that after the State Governnment has obtained the
advice of the Board of Experts, the State Governnent shal
det er m ne whet her such article is fit for use as
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i ntoxicating |iquor and upon such deternmination of the State
CGovernment that it is so fit, such article shall, until the

contrary is proved, be presunmed to be unfit for use as
intoxicating liquor. Under the anmended S. 6A there is only
one nmnode of proof by the State that an article is fit for
use as intoxicating liquor, and that is by obtaining the

advi ce of the Board of Experts and recordi ng its
det ermi nati on, that the article is fit for use as
intoxicating liquor. Until it is otherwise determned by

the State, after obtaining the report of the Board of
Experts, every article mentioned in sub-s. (1) is to be
deemed unfit for use as intoxicating liquor. After it 1is

determned as fit for use as intoxicating liquor, in a
proceeding relating to the article it would under sub-s. (6)
be presuned, that it isfit for use as intoxicating |iquor

But the presunption is rebuttable.

In the present case the offence is alleged to have been com
mtted in Septenber 1960. After consulting the Board of Ex-
perts the Government of Maharashtra issued a declaration on
Cctober . 4, 1960, declaring that  both the preparations
Mahadr akshasava and Dashnool arishta were nmedicines fit for
use as intoxicating liquor. Thereafter a police report was
filed in the Court of the Magistrate, First Cass, on June
2, 1962 charging the appellant with the offence under s.
66(1) (b) of the Bonmbay Prohibition Act. 'But on the date on
whi ch the nmedicinal preparations were attached, the statute
had provided that they shall be deened for the purpose of

the Act as articles unfit for use as intoxicating |iquor
Possessi on of the nedicinal preparations
150

which were unfit for use as intoxicating liquor was, at the
dat e when they were attached, not an offence.~ A subsequent
declaration by the State that they were fit for use as
intoxicating liquor, <could not -have ~any retrospective
operation, and possession which was innocent could not, by
subsequent act of the State, be declared as offending the
statute.

It is wunfortunate that the H gh Court lost sight of the
change in the scheme of S. 6A and followed the judgnent of
this Court in Narandas Mangilal’s case(l). I n Narandas
Mangil al's case at all material tinmes when the question fel
to be considered, the Court had to deci de whether sub-s.  (6)
of S. 6A, as it then stood. prescribed the only nmethod of
proof whether an offendi ng nedicinal preparation was unfit
for use as intoxicating liquor, and this Court on the
phraseol ogy used by the Legislature came to the conclusion
that it was not the only nethod of proof. But the incor-
poration of sub-s. (7) by the Legislature has altered the
scheme of the Act. Sub-section (6) incorporated in its
second part both before and after the anendnent, a rule of
evidence : but the rule in sub-s. (7), that until a
declaration is nade to the contrary by the State CGovernnent
under sub-s. (6), every article nentioned in sub-s. (1)
shal | be deemed unfit for use as intoxicating |iquor, is not

a rule of evidence. It defines for the purpose of S. 24A
and related sections what an article wunfit for use as
intoxicating liquor is. It is plain that in Narandas

Mangil al s case(l) the effect of sub-s. (7) of S. 6A did not
fall to be considered.

The appellant was therefore wongly convicted. The appea
is allowed and the order of conviction and sentence are set
aside. The fine if paid will be refunded.

Appeal al | owed.

(1) [1962] Supp. 1 S.C.R 15.
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