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The Judgnent of the Court was delivered by

S.N. VARIAVA, J. In these Appeals and Wit Petitions the question for

consi deration, by this Bench, is the constitutional validity of Section 25-
O of the Industrial D sputes Act, 1947. Section 25-0, as it now stands, was
i ncorporated by the Amendment Act 46 of 1982. (for sake of conveni ence the
said Section will hereinafter be referred to as the anmended Section 25-0
In sone of these matters the constitutional validity of Section 6-Wof the
U P. Industrial Disputes.Act is in question. Section 6-Wis identical to
anmended Section 25-0O. Even though/in this Judgnent reference is nade only
to Section 25-0O what is set out herein will equally apply to Section 6-W
For considering the constitutional validity of these Sections it is not
necessary to note the facts in each case. Therefore, the facts are not
being set out. (2) In the case of Excel War Etc. v. Union of India and
Os., [1979] 1 SCR 1009 a Constitution Bench struck down Section 25-0 of
the Industrial Disputes Act (as it then stood). Thereafter the
constitutional validity of Section 25-N of the Industrial Disputes Act (as
it then stood) was considered by a Constitution Bench in the case of

Wor kmen v. Meenakshi MIls Ltd. [1992] 3 SCC 336. |n Meenakshi ‘MI]ls" case
this Court, after referring to Excel War’'s case, upheld the constitutiona
validity of Section 25-N. These Appeals and Wit Petitions have been
referred to a Constitution Bench with the foll owing observation

"The conmmon question that arises for consideration relates to the
constitutional validity of Section 25(0 of the Industrial D sputes Act as
i ntroduced by Central Act No. 46 of 1982 and Section 25(0 as applicable in
the State of MP by virtue of MP. Act No. 32 of 1983 as well ‘as Section
6(W of the U P. Industrial D sputes Act, 1947. The earlier provision
contained in Section 25(0 was struck down by this Court in Excel War Etc.
v. Union of India and Os., [1979] 1 SCR 1009. The | earned counsel for the
enpl oyers in support of their subm ssions assailing the validity of the
sai d provisions have placed reliance on various observations in the
judgrment in Excel Wear’s Case. On behal f of the worknen reliance has been
pl aced on the decision of the Constitution Bench in Wrkmen of Meenaksh
MIlls Ltd. and Ors. v. Meenakshi MIls Ltd. and Anr., [1992] 3 SCC 336.
Since the questions raised involve interpretation of the various
observations in the judgnment in Excel War’'s case as well as in Meenaksh
MI1ls" case, we consider it appropriate that these matters are heard by a
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Constitution Bench. It is, therefore, directed that all these natters be
pl aced before Hon' bl e the Chief Justice of India for suitable directions".

(3) It nust be nentioned that even anbngst the Hi gh Courts there is a
conflict of opinion. Sone of the H gh Courts have held that the anended
Section 25-0 of the Industrial Disputes Act arid or Section 6-Wof the UP
Industrial Disputes Act still suffers fromthe substantial vice pointed out
in Excel Wear's case and is, therefore, unconstitutional. Sone other High
Court have, relying on Meenakshi MIIs’ case upheld he validity of anmended
Section 25-0 and/or Section 6-W

(4) At this stage a subm ssion made by Ms. Jaising needs to be set out. M.
Jai sing submtted that in Meenakshi MIls s case a Constitution Bench of |
this Court has extracted the reasons why in Excel Wars case Section 25-0
was struck down. It was subnitted that that decision would be binding on
this Court. It was submitted that this Court should not itself go into
Excel Wear’'s case to find out the reasons why Section 25-0 was struck down.
We are unable to accept this subm ssion. As has been held by this Court, in
the case of P.A Shah v. State of Qujarat reported in [1985] Supp. 3 SCR
1025, it isthe duty of the Constitution Court to formits own opinion
about a given case and to consider the effect of a precedent by reading it
over again, instead of relying upon the gloss placed on that precedent by
some ot her decision. I'n our view the subm ssions of all the |earned counse
will have to be considered in the Iight of what is la id down in Exce
Wear’s case and Meenakshi MIIs’ case.

(5) In Excel Wear’'s case this Court negatived a submi ssion that a right to
cl ose down a business was not a fundamental right and that it was nerely a
ri ght appurtenant to ownership of property. This Court held that the right
to cl ose down a business was an integral part of the fundanental right to
carry on business as guaranteed under Article 19(1)(g) of the Constitution
It was held that there could be a reasonable restriction on this right
under Article 19(6) of the Constitution. It was held that the |law could
provide to deter reckless, unfair, unjust and mala fide closure. A
chal | enge under Article 14 of the Constitution was negatived. It was held
that Chapter V-B dealt only with conparatively bigger undertakings and of a
few types only and thus the classification was reasonable. It was held that
reasonabl eness of the restrictions nust be exam ned both from procedura

and substantive aspects of the law. This Court then considered whether the
restrictions inposed by Section 25-0O (as it then stood) were reasonable and
saved by Article 19(6) of the Constitution. It was held that the
restrictions inmposed by Section 25-0 were unreasonable for the follow ng
reasons:

(i) Section 25-O0did not require giving of reasons in the order. Even if
the reasons were adequate and sufficient, pernmission to close coul d be
denied in the purported public interest of |abouras it had been left to
the whinms and caprice of the authority to decide one way or the other. Thus
the order could be whinsical and capri cious.

(ii) No time linmt was fixed whilst refusing pernmission to cl ose down.

(iii) That there was no deemed provision for according approval in the
Section. It was held that the result would be that if the CGovernnent order
was not comunicated to the enployer within 90 days, strictly speaking, the
crimnal liability under Section 25-F nay not be attracted if on the expiry
of that period the undertaking is closed, but the civil liability under
Section 25-Q(5) would come into play on the expiry of period of 90 days.

(iv) The order passed by the authority was not subject to any scrutiny by
any higher authority or tribunal either in appeal or revision and the order
could not be reviewed even after sone tine.

(v) The enployer was conpelled to resort to the provision of Section 25-N
even after approval of closure.
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(vi) The restriction i nposed was nore excessive than was necessary for the
achi evenent of the object and thus highly unreasonable. It was suggested
that there could be several other nethods to regulate and restrict the
right of closure e.g. by providing for extra conpensation over and above
the retrenchnment conpensation

(6) In Meenakshi MII1's case, while considering the constitutional validity
of Section 25-N (as it then stood), Excel War’'s case was considered. This
Court noted sonme of the vices pointed out in Excel War’'s case. This Court
than pointed out the differences between Sections 25-0 and 25-N (as they
then stood) and hel d that considerations which weighed in Excel War’s case
could not be applied for judging the validity of Section 25-N. This Court
proceeded on the assunption that the right to retrench workmen was an
integral part of the fundanental right of the enployer to carry on business
under Article 19 (I)(g). It was noted that Section 25-N forned part of
Chapter V-B which bore the heading "Special Provisions Relating to Lay off,
Retrenchnent and Closure in Certain Establishments”. It was noted that the
sai d Chapter consisted of Sections 25-K to 25-S and that the said Chapter
was i nserted by Amending Act No. 32 of 1976. This Court held that the

obj ects and reasons underlining the enactnent was to prevent avoi dable
hardship to the enpl oyees resulting fromretrenchnent by protecting

exi sting enpl oyees and to check growth of unenpl oyment whi ch woul d

ot herwi se be the consequence of retrenchment in industrial establishments
enpl oyi ng | arge nunber of worknen. It was noted that one of the objects and
reasons was to nmaintain higher tenpo of production and productivity by
preserving industrial peace and harnony. It was noted that the nandate
contained in the Directive Principles of the Constitution was sought to be
gi ven effect to. This Court held that, ordinarily, a restriction which had
the effect of prompting or effectuating a directive principle can be
presuned to be a reasonable restriction in public interest. This Court held
that the restrictions inmposed nust, therefore be regarded as havi ng been

i mposed in the interest of the general public. This Court held that the
enpl oyer’s right was not absolute and a restriction inmposed on the

enpl oyer’s right to term nate the service of an enpl oyee was not alien to
the constitutional scheme. This Court then negatived the foll ow ng
subm ssi ons:

(i) Adjudication by a judicial body available inthe case of retrenchment
under Section 25-F has been substituted by an-administrative order passed
by an executive authority in the case of retrenchment under Section 25-N
and thereby a function which was traditionally performed by Industria
Tri bunal s Labour Courts has been conferred on an executive authority.

(ii) No guidelines have been prescribed for-the exercise of the power by
the appropriate Government or authority under sub-section (2) of Section
25-N and it would be permissible for the authority to pass its order on
policy considerations which may have nothing to do with an individua
enployer’s legitimte need to reorganise its business.” The requirenment that
reasons nust be recorded by the appropriate Governnent or authority for its
order under subsection (2) of Section 25-Nis not a sufficient safeguard
against arbitrary action since no yardstick is laid down for judging the
validity of those reasons.

(iii) There is no provision for appeal or revisions against the order
passed by the appropriate Government or authority refusing to grant
perm ssion to retrench under sub-section (2) of Section 25-N. Judicia
revi ew under Article 226 of the Constitution is not an adequate renedy.

(iv) The provisions are ex facie arbitrary and discrimnatory inasmuch as
whil e the workmen have a right to challenge, on facts, the correctness of
an order passed under sub-section (2) granting perm ssion for retrenchnent
before the Industrial Tribunal by seeking a reference under Section 10 of
the Act, the nmnagenent does not have a simlar right to challenge the
validity of an order passed under sub-section (2) refusing to grant
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perm ssion for retrenchneni."”

It was held that Section 25-N did not suffer fromthe vice of
unconstitutionality. It was held that Section 25-N was not violative of the
fundanental rights guaranteed under Article 19(1)(g). It was held that
Section 25-N was saved by Article 19(6) of the Constitution

(7) On behalf of enployees, it is submitted that the anended Section 25-0
has renoved all the vices pointed out in Excel War’s case. It is subnitted
that the amended Section 25-Ois now sinmilar to Section 25-N (as it then
stood). It is subnitted that on the reasoning given in Meenakshi MII’'s
case the amended Section 25-O would have to be held to be constitutionally
val i d.

(8) On behalf of the enployers it has been submitted that:

(a) in Meenakshi- M11"s case Section 25-N was being considered. It was
subm tted that in Meenakshi MIIl"s case it had been held that

consi derat'i ons whi ch wei ghed i n deciding the constitutional validity of
Section 25-0 would not apply to Section 25-0O. It was subnmitted that the
principl es on which Section 25-N was held to be constitutionally valid
woul d not and shoul d not be applied when considering the constitutiona
validity of Section 25-0O

(b) that the in/Excel War’'s case Section 25-0O (as it then stood) was
struck down not just on procedural grounds, but also on substantive
grounds. It is subnmitted that the anended Section 25-0O only renoves the
procedural defects but still suffers fromthe substantive vices pointed out
in Excel Wear’'s case as in substance it is the same as Section 25-0 (as
it then stood).

(c) that the phrase "in the interest of the general public" was vague and
of a very wide anplitude. It was submitted that anything and everything
which is in the interest of general public would not have rational or

proxi mate relations with the object of the present |egislation. It was
submitted that the restriction permitted by the use of this phrase goes way
beyond what was necessary for the object to be achieved by the present

| egi sl ati on which was to prevent avoi dabl e unenpl oynent .

(d) that the reasonable restriction perm ssible under Article 19(6) has
to be inposed by law. It was admtted that there could be a del egated

| egi sl ation or subordinate |legislation. It was, however submtted that the
restrictions could not be left for determ nation by the executive or be

i nposed by an executive order. It was submitted that, inthe anended
Section 25-0, the restrictions were not laid down by law but had been |eft
to the executive to decide on a case to case basis.

(e) that the restrictions inposed were excessive inasmuch as in the
purported interest of general public closure could be prevented even if the
enpl oyer had genui ne and adequate reasons. It was submitted, relying on
Excel Wear’s case, that a reasonable restriction would be one which

provi des for paynment of different slabs of compensation in different
situation.

(f) that the amended Section 25-Oleft it to the discretion of the
appropriate Governnment to review the order or to refer the matter to the
Tri bunal

(9) that the review provided in the amended Section was only a linmted
review It was submtted that effectively the only review would be a
judicial review under Article 226 or 32 of the Constitution in which
factual elenments, which went into the determnination, could not be

i nvesti gated.

(9) In order to see whether the vices pointed out an Excel War’s case have
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been cured and to consider whether principles laid dowmn in Meenakshi MIIs’
case apply to anended Section 25-O it would be convenient to set out herein
Section 25-0 (as it then stood), the anended Section 25-0O and Section 25-N
(as considered in Meenakshi MIIs’ case). They read as foll ows:

25- O (Unanended)

25- O Anended

25-N

(1) An empl oyer who intends to close down an undertaking of an Industria
establ i shnment to which this Chapter applies shall, serve, for previous
approval at |east ninety days before the date on which the intended cl osure
is to becone effective, a notice in the prescri bed

(1) An enpl oyer who intends to cl ose down an undertaking of an Industria
establishment to which this Chapter applies shall, in the prescribed
manner, apply for prior perm ssion at |east ninety days before the date on
whi ch the intended closure is to becone effective, to the appropriate
Gover n-

(1) No workman enpl oyed in any industrial establishnent to which this
Chapter applies, who has been in continuous service for not |ess than one
year under an enpl oyer ‘shall be retrenched by that enployer until.

(a) the worknman has been given three nmonths’ notice in manner, on the
appropriate Governnment, stating clearly the reasons for the intended
cl osure of the undertaking

Provided that nothing in this section shall apply to an undertaking set up
for the construction of buildings, bridges, roads, canals, dans or for
ot her construction work.

(2) On receipts of a notice under sub-s. (1) the appropriate
Government may, if it is satisfied that the reasons for the intended

cl osure of the undertaking are not adequate and sufficient or such

cl osure is prejudicial to the public interest, by order, direct the
enpl oyer not to close down such undert aki ng.

(3) Were a noti ce has been served on the appropriate Govern-nent by an
enpl oyer under sub-s. (1) of S. 25 FFA and the period of notice has not
expired at he

ment, stating clearly the reasons for the intended cl osure of the
undertaki ng and a copy of such application shall also be served

si mul taneously on the representatives of the workmen in the prescribed
manner :

Provided that nothing in this sub-section shall apply to an undertaki ng set
up for the construction of

bui | di ngs, bridges roads, canals, dans or for other construction work.
(2) Where an application for

perm ssi on has been made under sub-section (1), the appropriate Governnent,
after making such enquiry as it thinks fit and after giving a reasonabl e
opportunity of being heard to the enployer, the workmen and persons
interested in such closure may, having regard to the genui neness

and

adequacy of the reasons stated the enployer, the interest of the genera
public and all other
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witing indicating the reasons for retrenchnent and the period of notice
has expired, or the workman has been paid in |lieu of such notice, wages for
the period of the notice:

Provi ded that no such notice shall be necessary if the retrenchment is
under an agreement, which specifies a date for term nation of service:

(b) the workman has been paid, at the tinme of retrenchment, conpensati on
whi ch shall be equivalent to fifteen days’ average pay for every conpleted
year of continuous service or any part thereof in excess of six nmonths: and

(c) notice in the prescribed manner is served on the
appropriate Government by notification in the Oficial Gazette, and
the perm ssion of such Governnent or j commencenent of the

I ndustrial Disputes (Arendnent) Act, 1976, such enpl oyer shall not close

down t he undertaking but shall within a period of fifteen days from such

conmencemnent, apply to the appropriate Governnment for pernission to close
down t he undert aki ng.

(4) Wer e an application for perm ssion has been nmade under sub-s.
(3) and the appropriate Governnent does not conmunicate t he

perni ssion or the refusal to grant the perm ssion to the enpl oyer
wi t hin a period of two nonths fromthe date on the application is nade,
the perm ssion applied for shall be deemed to have been granted on the
expiration of the said period of two nonths.

(5) Wer e no application for perm ssion under sub-s.
(1) is made, or. where no application

rel evant factors, by order and for reasons to be recorded in witing, grant
or refuse to grant such perm ssion and a copy of such order shall be
conmuni cated to the enpl oyer and the worknen.

(3) VWher e an application has been made under sub-section (1) and
the appropriate CGovernment does not communicate the order granting or
refusing to grant permnission to the enpl oyer wi t hin a period of sixty
days fromthe date on which such application i s/ made, the perm ssion
applied for shall be deened to have been granted on t he
expiration of the said period of sixty days.

(4) An order of the appropriate Governnent granting or refusing

to grant perm ssion shal |, subject to the provisions of sub-
section (5), be final and binding on all the parties and shall remain in
force for one year fromthe date of authority is obtained under sub-section

(2).

(2) On receipt of a notice under clause (c) of sub-section (1) the
appropriate Government or authority may, after making such enquiry as such
Government or authority thinks fit, grant or refuse, for reasons to be
recorded in witing the permission for the retrenchment to which the notice
rel ates.

(3) VWher e the CGovernment or authority does not conmmunicate the
perm ssion or the refusal to grant the perm ssion to t he

enpl oyer within three nonths of the date of service of the notice under
clause (c) of subsection (1) the CGovernment or authority shal
be deenmed to have granted pernission for such retrenchment on the
expiration of the said period of three nonths.

(4) VWher e at the comrencenent of the Industrial Di sput es
(Anmendrent) Act. 1976 for perm ssion under sub-s. (3) is nade within the
period specified therein or where the perm ssion for closure had been
refused, the closure of the undertaking shall be deened to be illegal from
the date of closure and the workman shall be entitled to all the benefits
under any law for the time in force as if no notice had been given to him




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

15

(6) Notwithstandi ng anything contained in sub-s. (1) and sub-s. (3) the
appropriate Governnment may, if it is satisfied that owing to such

exceptional circunstances as acci dent in t he undert aki ng or
death of the enployer or the like it is necessary so to do, by order

direct that the provisions of sub-s. (1) or sub-s. (3) shall not apply
inrelation to such undertaking for such period as nay be

specified in the order

(7) Wher eas such order

(5) The appropriate Governnent may, either on its own notion
or on the application nade by the enpl oyer or any wor kman,
review its order granting or refusing to grant perm ssion

under subsection (2) or refer the matter to a Tribunal for adjudication

Provi ded that where a reference has been nade to a Tribunal under this sub-
section, it shall pass an award within a period of thirty days fromthe
date of such reference.

(6) Wer e no application for perm ssion under
subsection (1) is nade within t he period specified therein or
where the perm ssion for closure has been refused, the closure of the
undert aking shall be deened to be illegal fromthe date of closure and the

wor knmen shall be entitled to all the benefits under any |aw

(32 of 1976), the period of notice given under clause (a) of Section 25-F
for the retrenchnent of any workman has not expired, the enployer shall not
retrench the workman but shall, within a period of fifteen days from such
conmencement, apply to the appropriate Governnment or to the authority
specified in sub-section (2) for perm ssion for retrenchnent.

(5) Wer e an application for permssion has been nmade under sub-
section (4) and the appropriate Governnent or the authority, as the case
may be, does not communi cate the perm-ssion or the refusal to grant the
perm ssion to the enployer within aperiod of two months fromthe date on
which the application is nade, the pernission applied for shall be deened
to have been granted on the expiration of the said period of two
undertaking is approved or permitted to be closed down under sub-section
(".[) or sub-section (4), every workman in the said undertaking who has
been in continuous service for not |ess than one year in that undertaking
i medi ately before the date of application for perm ssion under
this section shall be entitled to notice and conpensation as specified in
S.25N as if the said workman had been retrenched under section. for the
time being in force as if the undertaki ng had not” been cl osed down.

(7) Notwi thstandi ng anything contained in the f or'egoi ng

provi si ons of this section, the appropriate Government may, if it is
satisfied that owing to such exceptional circunstances as acci dent
in the undertaki ng or death of the enployer or the like it is

necessary so to do, by order, direct that the provisions of subsection
(1) shall not apply in relation to such undertaking for such period as
may be specified in the order

(8) Wer e an undert aki ng is permtted to be closed down
under sub-section (2) or where pernission for closure is deened to be
grant ed under subsection (3), every wor kman who i s enmpl oyed
in t hat undert aki ng i medi ately before the date of application
for perm ssion under this nonths.

(6) Wer e no application for perm ssion under cl ause
(c) of sub-section (1) is made, or wher e no application
for perm ssion under subsection (4) is made within t he peri od

speci fied therein or where the permission for the retrenchnent has been
ref used, such retrenchnment shall be deened to be illegal fromthe
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dat e on which the notice of retrenchnment was given to the
wor kman and t he wor kman shal | the entitled to alt t he
benefits under any law for the time being in force as if no notice had been
given to him

(7) VWher e at the comrencenent of the Industrial Di sput es
(Amendrent) Act, 1976 (32 of 1976). A dispute relating, either solely or in
addition to other natters, to the retrenchnent of any

wor kman or wor krmen of an i ndustrial establishnment to which

section, shall be entitled to receive conpensation which shall be
equivalent to fifteen days’ average pay for every conpl eted year of
conti nuous service or any part thereof in excess of six nonths.

this Chapter applies is pending before a Conciliation Oficer or the
Central CGovernnent or the State Governnent, as the case nmay be and

(a) there is an al | egation that such ret renchnment is by
ways of victimsation; or

(b) the ‘appropriate CGovernnent is of the opinion that such retren-
chnent is-not in the interest of the nmaintenance of industrial peace, the
appropriate Government, ~if satisfied that it is necessary so to do.

May, by order w thdraw such dispute or, as the case may be, such dispute

inso far as it relates to such retrenchment and transfer the same to an
authority (being an authority specified by the appropriate Governnent by
notification in the Oficial Gazette) for consideration whether such
retrenchnment is justified and any order passed by such authority shall be
final and binding on'the empl oyer and the workman or worknen.

(10) The conparative table showthat the anended Section 25-0Ois in
substance akin to Section 25-N (as it then stood). It contains many new
provi sions and substantially anmends/alters the other provisions. Though
Meenakshi M 1Ils’' case dealt with retrenchnent, the sanme principles would
apply as a closure also has the effect of termnation of service, though of
all the worknen. Al so both Section 25-N and Section 25-0 are in Chapter V.
The obj ects and reasons for enacting these provisions are the sanme and nust
be kept in mnd whilst considering anended Section 25-0. As set out above
(para 6) they have been extracted in Meenakshi MIIl’s case. Section 25-0
has been enacted to give effect to the Directive Principles of the
Constitution. This aspect was not noted in Excel War’s case but has been
enphasi sed in Meenakshi MII’'s case. As set out in Meenakshi MIIls’' case
such provisions nmust be regarded as being in the interest of genera

public. We, therefore, do not accept the subm ssion that the principles

| aid down in Meenakshi MIIls case have no rel evance in deciding the
constitutional validity of (amended) Section 25-0

(11) As has been set out herein above, in Excel VWar’s case, one of the
reasons why Section 25-0O (as it then stood) was struck down was that it did
not require giving cf reasons. Now the order granting or refusing

perm ssion has to be in witing and be a reasoned order. In Meenaksh

MIlls' case, in para 29, it has been held as follows :

"I n sub-section (2) of Section 25-N. Parlianent has used termninol ogy which
is different fromthat used in sub-section (2) of Section 25-0O |n sub-
section (2) of Section 25-0, Parlianent had used the expression"the
appropriate Governnment nmay, if it is satisfied that the reasons for

i ntended cl osure of the undertaking are not adequate or sufficient or such
closure is prejudicial to the public interest" which inplied that the order
refusing to grant pernission to close down the undertaking was to be passed
on a subjective satisfaction of the appropriate Governnent about the
adequacy or the sufficiency of the reasons for the intended closure or the
closure being prejudicial to the public interest. In sub-section (2) of
Section 25-N, the words used were "the appropriate Governnment or authority
may after naking such enquiry as such Governnent or authority thinks fit,
grant or refuse, for reasons to be recorded in witing" which indicates
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that the appropriate Governnent or authority, before passing an order
granting or refusing permission for retrenchnent, is required to nake an
enqui ry though the precise nature of the enquiry that is to be nade is |eft
in the discretion of the appropriate Government or authority and further
that the order that is passed by the appropriate Governnent or authority
must be a speaki ng order containing reasons. The requirenment to make an
enquiry postulates an enquiry into the correctness of the facts stated by
the enployer in the notice served under clause (c) of the sub-section (1)
of Section 25-N for retrenchment of the workmen and other relevant facts
and circunstances including the enployer’s bona fides in making such
retrenchnment and such an enquiry involving ascertai nnent of relevant facts
wi Il necessarily require affording an opportunity to the parties viz. the
enpl oyer and the worknen, who have an interest in the matter, to nmake their
submi ssions......

(30) It would thus appear that the enployer is required to furnish detail ed
information in respect of the working of the industrial undertaking so as
to enable to appropriate CGovernment or authority to make up its mnd

whet her to grant or refuse perm ssion for retrenchnent. Before passing such
order, the appropriate Governnent or authority will have to ascertain

whet her the said i nformation furni shed by the enployer is correct and the
proposed action involving retrenchnent of worknen is necessary and if so,
to what extent and for that purpose it would be necessary for the
appropriate Government or authority to make an enquiry after affording an
opportunity to the 'enployer as well as the worknen to represent their case
and nake a speaki ng order containing reasons. This necessarily envi sages
exerci se of functions which are not purely admnistrative in character and
are quasi-judicial in nature. The words "as such Government or authority
thinks fit" do not nmean that the Governnment or authority may di spense with
the enquiry at its discretion.  These words only mean that the Government or
authority has the discretion about the nature of enquiry which it may nake.
In our opinion, therefore, while exercising its powers under sub-section
(2) of Section 25-Nin the matter of granting or refusing permssion for
retrenchnment, the appropriate Governnent or the authority does not exercise
powers which are purely adm nistrative: but exercises powers which are
quasi-judicial in nature".

We are in agreement with the view that, under the unanmended Section 25-0
the order was to be passed on a subjective satisfaction of the appropriate
CGovernment. Now in anended Section 25-O the words used are "the appropriate
CGovernment may, after making such enquiry as it thinks fit, and after

gi ving a reasonabl e opportunity of being heard to the enpl oyer, the worknen
and persons interested in such closure may, having regard to the

genui neness and adequacy of the reasons stated by the enployer, interest of
the general public and all other relevant factors by order and for reasons
to be recorded in witing, grant or refuse to grant such perm ssion." Thus
now t he appropriate Governnent before passing an order is bound to make an
enquiry. Now the order passed by the appropriate Government has to be in
witing and contain reasons. As in the case of retrenchnent, so also in

cl osure, the enployer has to give notice by filling up/'a formin which he
has to give precise details and information. As held in Meenakshi MIIs’
case the requirenment to make an enquiry postulates an enquiry into the
correctness of the facts stated by the enployer in the notice served by him
and also all other relevant facts and circunstances including the bona fide
of the enployer. Now an opportunity to be heard woul d have to be afforded
to the enployer, worknen and all persons interested. The detailed

i nformati on which the enpl oyer gives woul d enabl e the appropriate
Covernment to make up its mind and collect necessary facts for the purposes
of granting or refusing perm ssion. The appropriate Government woul d have
to ascertain whether the information furnished is correct and whether the
propose action is necessary and, if so, to what extent. The nmaki ng of an
enquiry, the affording of an opportunity to the. enpl oyer, the worknen and
all interested persons and the necessity to pass a witten order containing
reasons envi sages exerci se of functions which are not purely administrative
in character but quasi-judicial in nature. As held in Meenakshi MIIls’ case
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the words "the appropriate Governnent, after naking such enquiry, as it
thinks fit" does not nean that the Governnent nmamy di spense with the enquiry
at its discretion. These words only nean that the Governnent has discretion
about the nature of the enquiry it is to nake. We also agree with the

foll owi ng observations in Meenakshi MIIls’ case

"42. 1t has been urged on behal f of the enployers that sub-section (2) of
Section 25-N does not prescribe any guidelines or principles to govern the
exerci se of the power that has been conferred on the appropriate Governnent
or the authority in the matter of grant or refusal of perm ssion for
retrenchnment and in the absence of such guidelines or principles, it wll
be open to the appropriate Governnent or authority to take into account
matters having no bearing or relevance to the legitinate need of the

enpl oyer to reorgani se his business and which nay even be opposed to such
need and it has been pointed that it would be perm ssible to pass the order
by taking into consideration the state of unenploynment in the industry or
the state of unenploynent in the State. It has al so been submitted that the
requi rement that reasons shoul d be recorded in the order that is passed by
the appropriate Government or authority woul d not provide any protection
agai nst arbitrary acti on because in the absence of principles governing the
exerci se of the power, there is no touchstone to assess the validity of
those reasons. W find no substance in this contention. W have al ready
dealt with the nature of the power that is exercised by the appropriate
CGovernment or the authority while refusing or granting perm ssion under
sub-section (2) and have found that the said power is not purely

adm nistrative in character but partakes of exercise of a function which is
judicial in nature. The exercise of the said power envisages passing of a
speaki ng order on an objective consideration of relevant facts after
affording an opportunity to the concerned parties. Principles or guidelines
are insisted on with a viewto control the exercise of discretion conferred
by the statute. There is need for such principles or guidelines when the

di scretionary power is purely admnistrative in character to be exercised
on the subjective opinion of the authority. The sanme is, however, not true
when the power is required to be exercised on objective considerations by a
speaki ng order after affording the parties an opportunity to put forward
their respective points of view (49) W are also unable to agree with the
submi ssion that the requirenent of passing a speaking order containing
reasons as |laid down in sub-section (2) of Section 25-N does not provide
sufficient safeguard against arbitrary action. In S.N’ Mikherjee \. Union
of India, [1990] 4 SCC 594, it has been held that irrespective of the fact
whet her the decision is subject to appeal, revision or judicial review the
recordi ng of reasons by an adm nistrative authority by itself serves a
salutary purpose, viz., "it excludes chances of arbitrariness and ensures a
degree of fairness in the process of decision-naking" (SCC p. 612 para 36)"

(12) Another reason why Section 25-N was struck down was that 'no tinme
l[imt had been fixed while refusing perm ssion to close dowmn. This is now
cured by sub-section (4) of the anended Section 25-0O. This sub-section
provides that the order of the appropriate Governnent shall remain in force
for one year fromthe date of such order. Thus at the end of the year it is
al ways open to the enployer to apply again for permssion to close. W see
no substance in the submi ssion that the enpl oyer woul'd not be able to apply
again (at the end of the year) on the same grounds. In our viewif the
reasons were genui ne and adequate, the very fact that they have persisted
for a year nore is sufficient to necessitate a fresh look. Alsoif the
reasons have persisted for a year, it can hardly be said that they are the
same. The difficulties faced during the year, provided they are genui ne and
adequate, woul d by thensel ves be additional grounds. Also by the end of the
year the interest of the general public or the other relevant factors,

whi ch necessitated refusal of perm ssion on the earlier occasion my not
prevail. The appropriate Governnent woul d necessarily have to nake a fresh
enquiry, give a reasonable opportunity of being heard to the enpl oyer,

wor kmen and all concerned. In our view, providing for a period of one year
makes the restriction reasonable.
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(13) Now sub-section (3) of the anended Section 25-O provides that if the
appropriate Governnment does not communicate the order within a period of 60
days fromthe date on which the application is nmade, the permni ssion applied
for shall be deened to have been granted. Thus this defect has al so been
cured.

(14) Further sub-section (5) of the amended Section 25-0 provides that the
appropriate Governnment may, either on its own notion or on an application
nade by the enployer or any workman, review its order granting or refusing
perm ssion or refer the matter to a Tribunal for adjudication. It has also
been provided that if a reference is made to a Tribunal (under this sub-
section) then the Tribunal should pass its award within a period of 30 days
fromthe date of such reference. Counsel for the enployers submtted that

it isleft to the discretion of the appropriate Governnent to either review
or make a reference. They submitted that there is no right in the enployer
to conpul sorily seek a reviewor a reference. The | earned Attorney Ceneral,
fairly submitted that the work “may", in sub-section (5) of the anended
Section 25-0 should be read as "shall". He further submtted that the

"revi ew' woul d necessitate the making of an enquiry into all rel evant

facts, particularly the genuineness and adequacy of the reasons stated by

t he enpl oyer, -and the giving of -an opportunity of being heard. He subnitted
that the order passed on review would have to be an order in witing giving
reasons. He submtted that even though sub-section (5) of amended Section
25-0, does not lays down-any tinme limt within which the review was to be
di sposed off, a proper reading of the section would necessarily inply that
a review woul d have to be disposed of within a period of 30 days fromthe
date on which an application for reviewwas nade.

(15) The | earned Attorney Ceneral relied on the case of Chief Controlling
Revenue Authority and Anr. v. Maharashtra Sugar MIlls Ltd., reported in

[ 1950] SCR 536, in which this Court observed, in context of the powers
conferred on the Chief Revenue Authority by Section 57 of the Indian Stanp
Act, as follows :

"“I'n our opinion, the power contained in Section 57 is in the nature of an
obligation or is coupled with an obligation and under the circunstances can
be denanded to be used al so by the parties affected by the assessnent of
the stanp duty."

In the case of Western India Match Co. v. Wbrkmen, reported i'n [1974] 3 SCC
330, it has been held that on a proper construction the word "may", in
Section 6-B of the Utar Pradesh |Industrial Disputes Act, should be read as
“shal | ".

(16) In our view, the learned Attorney General is right. A proper reading
of sub-section (5) of anended Section 25-0O shows that, in the context in
which it is used, the word "may" necessarily neans "shall". Thus the
appropriate Governnment "shall" review the Order if an application in that
behal f is nade by the enployer or the worknmen. Simlarly, if so required by
the enployer or the worknan, it shall refer the matter to a Tribunal for

adj udi cation. As subnitted by the | earned Attorney General, in a reviewthe
appropriate Governnment woul d have to nmake an enquiry into all necessary
facts, particularly into the genuineness and adequacy of the reasons stated
by the enpl oyer. An opportunity of being heard woul d have to be given to
the enpl oyer, worknmen and all interested persons. The order on review would
have to be in witing giving reasons. Thus, in exercising powers of review,
the appropriate Government woul d be perform ng quasi judicial functions.
Sub-section (5) of anended Section 25-0 provides that the Award shoul d be
passed within a period of 30 days fromthe date of reference. Even though
it does not provide any tine frame within which the reviewis to be

di sposed off, it is settled |aw that the sane woul d have to be di sposed of
within a reasonabl e period of tine. In our view, a period of 30 days woul d
be a reasonabl e period for disposing of a review also. This revi ew and/ or
reference under amended Section 25-O would be in addition to a judicia
review under Article 226 or Article 32. I n Meenakshi MIIls’ case it has
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been held that the exercise of power being quasi judicial the renedy of
judicial review under Article 226 or Article 32 was an adequate protection
against the arbitrary action in the matter of exercising of power by the
appropriate Governnment. We are in full agreenent with those observations.

(17) Under Section 25-O (7) (as it then stood), even when permission to

cl ose was granted, the enployer had still to give notice and conmpensation
as specified in Section 25-N. Noting this, it was observed in Excel War’'s
case as follows :

"Again, by interpretation we were asked to say that steps under section 25-
N can be taken simultaneously when a notice under section 25-Q(1) is given.
Firstly, the | anguage of 'sub-section (7) does not warrant this
construction. The action of giving notice and conpensati on in accordance
with section 25N is to be taken when an undertaking is approved or
permitted to be closed down and not before that. Secondly, it is not
practicable to give three nonths notice in witing or wages for the said
period . inlieu of notice or to pay the retrenchnent conpensation in advance
as required by section 25-N before the enpl oyer gets an
approval fromthe Governnent."

Now under the anended Section 25-Q(8) this requirenment of giving 3 nonths
notices is dropped. Al that is nowrequired is to pay compensation which
is equivalent to fifteen days average pay for every conpleted year of
conti nuous r servi ce:

(18) We al so see no substance in the contention that the anmended Section
nerely deals with the procedural defects pointed out in Excel War’'s case
and does not deal wi'th the substantive grounds set out in Excel Wear’s
case. In our view anmended Section 25-Ois very different from Section 25-0
(as it then stood). It is nownere akin to Section 25-N (as it then stood)
the Constitutional validity of which was uphel'd i n Meenakshi MIIs’' case.
In Excel Wear’'s case it has been accepted that reasonable restrictions
could be placed under Article 19(6) of the Constitution. Excel \War’'s case
recogni zes that in the interest of general public it is possible to
restrict, for alimted period of tine, the right to close down the

busi ness. Anended Section 25-0 lays down gui delines which are to be

foll owed by the appropriate Governnent in granting or refusing pernission
to close down. It has to have regard to the genuineness and adequacy of the
reasons stated by the enployer. However, nerely because the reasons are
genui ne and adequat e cannot nean that pernission to close rmust necessarily
be granted. There coul d be cases where the interest of general public may
require that no closure takes place. Undoubtedly where the reasons are
genui ne and adequate the interest of the general public nust be of a
conpelling or overriding nature. Thus, by way of ‘exanples, if an-industry
is engaged in manufacturing of itens required for defence of the country,
then even though the reasons nmay be genui ne and adequate it may becone
necessary, in the interest of general public, not to allow closure for sone
time. Simlarly, if the establishnment is manufacturing vacci nes or drugs
for a epidenic which is prevalent at that particular point of tineg,
interest of general public may require not to allowclosure for a
particul ar period of time. W nust also take a note of sub-section (7) of
amended Section 25-0O which provides that if there are exceptiona

ci rcunst ances or accident in the undertaking or death of the enployer or
the like, the appropriate Governnent could direct that provision of sub-
section (1) would not apply to such an undertaking. This, in our view,
nmakes it clear that anended Section 25-O recognizes that if there are
exceptional circunstances then there could be no conpul sion to continue to
run the business. It nmust, however, be clarified that this Court is not

| ayi ng down that some difficulty or financial hardship in running the
establ i shnment woul d be sufficient. The enpl oyer nmust show that it has
becorme i npossible to continue to run the establishnent. Looked at fromthis
point of view, in our view, the restrictions inposed are reasonable and in
the interest of general public.
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(19) In Excel Wear’'s case it has been held that under Section 25-O (as it
then stood), even if the reasons are adequate and sufficient, approva

could be denied in purported public interest or security of |abour. It was
submitted that even now perm ssion to close could be refused even if the
reasons were genui ne and adequate. It was submitted that this was a
substantive vice which still prevailed in the amended Section 25-0O W do
not read Excel Wear’'s case to nmean that perm ssion to close nust always be
granted if the reasons are genui ne and adequate. The observations relied
on, in Excel War’'s case, are in the context of an order under Section 25-0O
(as it then stood), based on subjective satisfaction and capabl e of being
arbitrary and whinsical. Now the amended Section 25-0 provides for an
enquiry after affording an opportunity of being heard and provides that the
order has to be a reasoned order in witing. The order cannot be passed
arbitrarily and whinsically. Now the appropriate Governnent i s exercising
quasi judicial functions. Thus the principles |laid down in Meenakshi MIIs’
case woul d now apply.

(20) Reliance was al so placed on the observations, in Excel War's case,
that there could be several nmethods to regulate and/or restrict the right
of closure e.g. by providing for extra conpensation over and above the
retrenchment conpensation. It was submitted that this was also a
substantive ground on which Section 25-0 (as it then stood) was struck
down. It was submitted that the anended Section 25-O still suffers fromthe
same vice inasmuch as pernmission to close could still be refused. It was
submitted that this ambunts to the restriction being excessive and
unreasonabl e. W are unable to accept this subm ssion. W do not read the
observations in Excel War’s case, which are relied on, as |aying down,
that that could be the only method of 1ying down a reasonable restriction
We read these observations as being a suggestion as to one method of

i mposi ng a reasonabl e restriction. This is clear fromthe foll ow ng
observations in Excel War's case (page 1036) : -

"The | aw may provide to deter the reckless, unfair, unjust or nala fide
closures. But it is not for us to suggest in this judgnent what should be a
just and reasonable nmethod to do so."

As set out hereinabove, the main consideration would be the genui neness and
adequacy of the reasons stated by the enployer. But that cannot be the only
consi deration. As stated herei nabove, there could be exceptiona
circunstances or overriding reasons where, in-the interest of genera
public, there would have to be a restriction on closure for sonme time. The
observations relied on, cannot be read out of context. It is not possible
to accept the submi ssion that if reasons are genui ne and adequate the
appropriate Government nust always grant perm ssion to close, even though

i nterest of general public and/or other factors require that the business
be continued for some tine.

(21) W also see no substance in the subm ssion that the phrase "in the

i nterest of the general public" is of a very wide anmplitude or that it is
vague or uncertain. In the case of Ms. Maneka Gandhi v. Union of India,
reported in [1978] 1 SCC 248, it has been held as follows :

"We are concerned only with the last ground denoted by the words "in the
interest of the general public", for that is the ground which is attacked
as vague and indefinite. W fail to see how this ground can, by any stretch
of argunent, be characterised as vague or undefined. The words "in the
interest of the general public" have a clearly well defined neaning and the
Courts have often been call ed upon to decide whether a particular action is
"in the interests of the general public" or in "public interest" and no
difficulty has been experienced by the Courts in carrying out this

exerci se. These words are in fact borrowed jpsissinmm verba fromArticle
19(5) and we think it would be nothing short of heresy to accuse the
Constitution-makers of vague and | oose thinking. The |egislature perfornmed
a scissor and paste operation in lifting these words out of Article 19(5)
and introducing themin Section 10(3)(c) and if these words are not vague
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and indefinite in Article 19(5), it is difficult to see how they can be
condemmed to be such when they occur in Section 10(3)(c). How can Section
10(3)(c) be said to incur any constitutional infirmty on account of these
wor ds when they are not wider than the constitutional provision in Article
19(5) and adhere loyally to the verbal formula adopted in the Constitution?
We are clearly of the view that sufficient guidelines are provided by the
words "in the interests of the general public" and the power conferred on
the Passport Authority to inpound a passport cannot be said to be ungui ded
or unfettered. Mreover, it must be renmenbered that the exercise of this
power i s not nade dependent on the subjective opinion of the Passport
Authority as regards the necessity of exercising it on one or nore of the
grounds stated in the section, but the Passport Authority is required to
record in witing a brief statenent of reasons for inpounding the passport
and, save in certain exceptional circunstances, to apply a copy of such
statenent to the personaffected, so that the person concerned can
chal | enge the decision of the Passport Authority in appeal and the
appel | ate authority can exam ne whether the reasons given by the Passport
Aut hority are correct, and if so, whether they justify the making of the
order inpounding the passport.”

(22) Again, in the case of PremiumGanites v. State of Tam | Nadu,
reported in [1994] 2 SCC 691, it has been held that the phrase "public
interest" finds placein the Constitution and in nmany enactments and has
since been noted and considered by this Court in various decisions. It has
been held that the 'said expression is of a definite concept and that there
i s nothing vague about it. Undoubtedly, in Maneka Gandhi’s case it had been
hel d that a fundanmental right had not been breached. However, that would
make no difference to the understanding of the term"in the interest of the
general public". In our view, the phrase "in the interest of the genera
public" is the phrase of a definite connotation and a known concept. This
phrase, as used in anended Section 25-0, has been bodily lifted from
Article 19(6) of the Constitution of India. As stated in Maneka. Gandhi’s
case if it is not vague in the Constitution, one fails to see how it
becomes vague when it is incorporated i nanmended Section 25-0

(23) It was submitted that the restriction in order to be valid nust be
i nposed by | aw nmade by the Governnent. It is admtted that such | aw coul d

i ncl ude del egate, legislation or subordinate |egislation. It i's subnitted
that nere executive order or nere executive determ nati on was not

perm ssible. It was submtted that the |law itself must define the content
of the restriction. It was submtted that the Parliament cannot |leave it to
the executive to determ ne the content of the restriction. It was subnmitted
that the object of the restriction nmust be differentiated fromthe
restriction itself. It was subnitted that Articles 19(2) to (6) of the
Constitution |lay down the grounds or objects of the restriction. It was;
submitted that the actual restriction had to be defined by "law'. 'It was
submtted that otherwise it would not be possible to say whether the
restriction laid down by the specific |law conforns to the standards
specified in the Constitution and/or whether it was proximte thereto and
reasonable. It was subnitted that if the content of the restriction was not
laid down by the |aw but was left to be decided by the executive on a case
by case basis then there would be an inperm ssible del egati on of

| egi sl ative functions.

(24) W see no substance in these contentions. Arended Section 25-Ois the
Il aw whi ch lays down the restriction. As has been set out above, there is
not hi ng vague or anbiguous in its provision. It is Section 25-0 which gives
the power to grant or refuse pernmission. It would be inpossible to
enunerate or set out in Section 25-O all different contingencies or
situations which nmay arise in actual practice. Each case would have to be
decided on its own facts and on the basis of circunstances prevailing at
the relevant tinme. Al that can be set out, in the Section, are guidelines.
These have been set out in amended Section 25-0O
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(25) M. Canmm al so submitted that amended Section 25-O was discrimnatory
i nasmuch as a firmof |awers or chartered accountants or doctors or a
hospi tal enpl oyi ng several hundred worknen coul d cl ose down on giving 60
days notice and on paynent of closure conpensation but in cases of a
factory, mne or plantation permssion to close could be refused. Just such
an argunent has ben negatived in Excel War’s case. In Excel War’s case it
has been held that the classification is reasonable. W see no reason to
take a different view

(26) We, therefore, hold that the amended Section 25-Ois not ultra-vires
the Constitution. W hold that it is saved by Article 19(6) of the
Constitution.

(27) Al these Appeals and Wit Petitions are now sent back to a Division
Bench for decision in accordance with | aw.

K K T. Appeal s and Wit Petitions sent back to a
Di vi si on Bench for decision inaccordance with | aw.




