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ACT:

Madras Agriculturists Relief Act (Mad. Act IV of 1938), as
anmended by Act XV of 1943 and Act XXXII of 11943, s. 9-A(10)
(ii) (b)-Mrtgage debt not to be scaled down if nortgagee’s
rights transferred boa fide for valuable  consideration-
Transfer of Mrtgagee's rights to famly charity in lieu of
sum earlier dedicated to the charity-Such transfer whether
for val uabl e consideration w thin the meaning of proviso.

HEADNOTE

The predecessors-in-interest of the appellants executed in
1930 a registered nortgage deed (Ex.A-1) in favour  of the
respondent famly for Rs. 31,000. It was a usufructuary
nortgage redeenabl e after 60 years. The nortgagors filed a
petition under s. 9A and s. 19A of the Madras Agricul turists
Relief Act for scaling down the nortgage debt thereunder
The nortgagees raised a plea, inter alia, that the nortgage
interest had been transferred to a charity for valuable
consideration and therefore s. 9A(10)(ii)(b) of the Act was
not attracted and hence the nortgage debt was not liable to
be scaled down under the Act. The plea was based on
documents Ex.B-1, Ex.B-2 and Ex.B-3. The | earned Subordinate
Judge, held that the transferee-the charity--not being a
transferee for valuabl e consideration s. 9A(10) (ii) (b) did
not apply, and on this finding he scal ed down the nportgage
debt . An appeal was filed by the nortgagees wherein the
H gh, Court held that the transfer was for val uabl e
consi deration and therefore the debt could not be ' 'scaled
down. The nortgagors appealed to the Supreme Court  with
certificate.

HELD : (i) The agreenent Ex.B-1 executed between nenbers  of
the nortgagee famly showed that on August 22, 1934, the
famly created a trust in respect of a sumof Rs. 36,988-9-8
for a charitable purposes. On Septenmber 3, 1939, by EX B-2,
the usufructuary nmortgagee right of the famly in Ex. A-1 was
given to the charity in discharge of the obligation

under Ex.B-1. The dedication of the said property was
affirmed by the regular partition deed Ex.B-3. In short
under the said docunments the famly transferred to the
charity their interest in the usufructuary nortgage Ex. A-
1 in discharge of the obligation to pay the trust a sum of
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Rs. 36,988-9-8. [174 E-(

(ii) It is inmplied in the definition of t he wor d
"consideration” in s. 2(d) of the Contract Act that the
consi deration should be 'sonething which not only parties
regard but the |aw can regard as having sone value’'. It is
apparent from the definition that consideration nmay be
negative or positive. [177 A-B]

(iii) In the present case the famly was under an
obligation to pay to the charity the anpbunt set apart to it
under Ex.B-1. The nortgage interest was transferred in
di scharge of that obligation. That is to say the charity
agreed as a consideration for the transfer of the nortgage
interest not to enforceits right to recover that anount
from the famly. The ~ charity gave wup that right in
consi deration of the nortgage interest acquired by it.
Therefore it is clear that the fanmily transferred the
nortgage interest  in trust to the charity for valuable
consideration wth the nmeaning of s. 9A(10)(ii)(b) of the
Act. [177 B-D

169

It allowed that the nortgage, EX.A-1, was rightly held by
the Hgh Court not liable to be scaled down wunder the
provi sions of the Act. [177D]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 200 of 1963.
Appeal fromthe judgnent and order dated Novenber 8, 1955,
of the Madras High Court in A-A.0. No. 577 of 1952.

R Ganapat hy lyer, S. N Prasad, and J. B. Dadachanji,
for the appellants.

K. N. Raj agopal a Sastri, M R Krishna Pillai and M S. K
Ai yangar, for respondent no. 1.

The Judgrment of the Court was delivered by

Subba Rao, J. This appeal by certificate raises the guestion
of the applicability of s. 9-A (10) (ii) (b) of the Madras
Agriculturists Relief Act (Madras Act |V  of 1938),
hereinafter called the Act, as anmended by Act XV of 1943 and
Act XXII'l  of 1943, to a nortgagee in_respect whereof a
petition for scaling down the said nortgage debt under the
provisions of the Act was fil ed.

On  August 18, 1930, the predecessors-in-interest of the
appel l ants executed a registered deed of usufructuary
nortgage in favour of the famly of Sanmu -~ Pattar for Rs.
31,000. No interest was stipulated in the docunent, but the
nort gagee was put in possession of the nortgage property.
The nortgagee had to enjoy the income from the said
property, and after appropriating interest due on the
nortgage and after paying the revenue and the jennm’s
purappad, he was to pay to the nortgagors one edangali of
paddy every year within the 30th of Makarom The nortgage
was redeemabl e after the expiry of 60 years fromthe date of
the nortgage. The 11th appellant and his deceased father
Nar ayana lyer, filed O P. No. 43 of 1949, on the file of the
Court of Subordi nate Judge, Pal ghat, under s. 9-A and 19-A
of the Act for scaling down the nortgage debt thereunder
To that petition, appellants 1 to 10 and other nortgagers
were inpl eaded as respondents 2 to 14, and the nortgagee, as
the first respondent. As the said first respondent -
nortgagee raised the plea that the nortgage interest had
been set apart by the nenbers of his famly to a charity,
respondents 15 and 16, who were the seniornost nale nenbers
of their respective branches of the nortgageefanmly, were
al so i npl eaded as respondents to the said petition.
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The contesting respondents, inter alia, raised two pleas,
nanely, (1) the nortgage property was transferred in trust
to

170

the charity for valuabl e consideration and, therefore, s. 9-
A(10) (ii) (b) of the Act was attracted and hence the
nortgage was not liable to be scal ed down under the Act; and
(2) the said nortgage right was the subject-matter of a
partition anongst the several nmembers of the joint famly
consisting of respondents 1, 15, 16 and others and,
therefore, the said nortgage was exenpted under s. 9-A ( 1
0) (ii) (c) of the Act fromits operation

On the first question the |earned Subordinate Judge held
that "The transferee, wviz., the charity, not being a
transferee for val uabl e consideration" the proviso to s. 9-
A(10)(ii)(b) did not apply; and on the second question he
held that the partition of the famly in the sense of
division in status was effected before the relevant period
and, that ‘apart, as the nortgage interest of the famly was
not allotted to sone or one of the nenbers of the fam |y but
a trust was created in respect thereof in favour of a
charity s. 9-A(10)(ii)(c) had no application. |In the result
he allowed the petition and granted a certificate to the
petitioners and respondents 2 to 14 to the effect that the
amount due under the nortgage on the date he nade the order
was Rs. 8.788-14-10.

As the first respondent died pending the proceedings in the
Court of the Subordinate Judge, the17th respondent, his
younger brother, was brought on record in his place.

Agai nst the order of the |earned Subordi nate Judge, the 17th
respondent preferred an appeal to the H gh Court of
Judi cature at Madras, being A A 0. No. 557 of 1952. " To that
appeal, the petitioners and other respondents were made
respondents. On the first question, the H gh Court held
that the famly transferred the nortgage interest for
val uabl e consideration in favour of the charity within the
nmeaning of para (b) of s. 9-A(10) (ii) of the Act; and on
the second question it held that the expression " partition"
ins. 9-A(10)(ii)(c) meant partition by netes and bounds and
though it was effected during the relevant period the
nortgage interest in the property was not the subject  of
partition and, therefore, the said provision was not
attracted to the nortgage in question. In the result, the
Hi gh Court, disagreeing with the view expressed by the
| earned Subordinate Judge, set aside the order nmade by him
and dismissed the petition filed by the nortgagors for
scal i ng down the debt. Against the said  order t he
nortgagors have preferred, on a certificate issued by the
Hi gh Court, the present appeal to this Court.

171

M. Prasad, |earned counsel for the appellants “contended
that (i) there was no transfer of the nortgage property in
trust for a charity but the said property continued to be
the property of the joint famly, though a charge was
created on its inconme for sone charitabl e purposes; and (ii)
there was no transfer of the nortgage interest for valuable
consi derati on.

M. Rajagopal a Sastri, |earned counsel for the respondents,
apart fromattenpting to sustain the finding of the, Hi gh
Court that there was a transfer of the nortgage property for
val uabl e consideration, contended that the transfer of the
nortgage property in trust was an integral step in the
process of partition and, therefore, in law and in fact it
must be held that the said property was also subject of
partition within the neaning of para (c) of s. 9-A (10)
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(ii) of the Act.
At the outset it will be convenient to read the relevant
provisions of s. 9-A (10) (ii) of the Act.
"Nothing contained in this section, except
subsections (1) and (2), shall apply to any
nor t gage-
(ii) in respect of property situated in any
other area in the cases nentioned bel ow : -
(a) Where during the period after the 30th
Septenber 1937 and before the 30th January
1948. ... ... "
(b) VWere during the period aforesaid, the
nort gagee or any of his successors-in-interest
has interest belonged to, or devolved on, two
or nore -gage’s rights in the property bona
fide and for valuabl e consideration,” then, to
the whol e or such part, as the -case nmay be
(c) VWere the nortgagee’s interest in the
property subject'to the nortgage or any part
of such interest belonged to, or devolved on
two or nore persons and during the period
aforesaid,” a partition has taken place anong
such persons, then, to the whole or such part
of the interest, as the case may be.
It will be seen fromthe said provisions, so far relevant to
the present enquiry, that the nortgagee’s rights under para
(b) or nortgagee’s interest in the property shall have been
bona fide transferred for val uabl e consideration or shal
have been partitioned  Sup.165-12
172
anong the joint owners during the period between Septenber
30, 1937, and January 30, 1948, in -order  to earn the
exenption fromthe operation of the provisions of s. 9-A(10)
(ii) of the Act. As we agree with the Hi gh Court that the
nortgage interest was transferred for val uabl e consideration
within the meaning of para (b) of s. 9-A ( 10) (ii) of the
Act, we are relieved of the necessity to consider either the
scope or the applicability of para (c) of the said section
to the nortgage in question
Under para (b) of s. 9-A (10) (ii) of the Act two questions
arise, nanely, (1) whether the nortgage rights in the
property were legally transferred in trust in favour of ~the
charity; and (2) if so, whether the transfer was for
val uabl e consideration. |If there was such a transfer, it is
not disputed that it was effected during the relevant period
nmentioned in the section
Exhibit B-1 is an agreenent dated August 22, 1934, executed
between the menbers of the nortgagee-famly. The relevant
part of the docunment reads :
"All  of us have out of our free wll and
consent set apart on this day the sumof Rs.
36, 988-9-8 found entered agai nst the date 30th
Meenom 1109 ME. (12th April 1934) in the
| edger book under the head "kul at hoorayyan" in
the accounts maintained in respect of —our
conmon fam |y business, the interest accrued
thereon fromthe aforesaid date, the sum of
Rs. 1,490 found entered in the |edger under
the head "Patasala (other properties are
mentioned) for charitable purposes for the
wel fare and prosperity of our family. And it

is sti pul ated t hat t he under nent i oned
cerenoni es shall be perfornmed with the incone
derived from the af oresai d

properties.
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(specific anpbunts to be spent for different
pur poses are given)
It has been stipulated that the nanagement of
the aforesaid properties endowned for purposes
of charity shall be conducted by t he
seniornost male nmenbers of the respective
branches for each year by rotation, comencing
from first Kanni 1110 ME. (17th Septenber
1934) and the accounts shall be rendered to
the satisfaction of the nenmbers of the rest of
the branches at the end of the year."
The recitals of this docunents are clear and unanbi guous.
Under this document the nenbers of the famly set apart a
specific
173
amount and ot her properties for charitable purposes. Under
the schene of adm nistration the seniornost male nmenbers of
the different branches of the famly were constituted the
managers and they were directed to pay specified anmounts for
specific religious purposes. ~ The nenbers of the fanily were
the authors of the trust.  The seniornost male nenbers of
the respective branches were the trustees. The charity was
the beneficiary. The subject-matter of the trust was the
sai d amount and the -properties. Al'l the necessary
ingredients of a trust are present in. the docunent. It is,
therefore, clear that' the document created a valid trust of
the sai d amount.
Exhi bit B-2 dated Septenber 3, 1939, is a part of "schedul e,
of partition allotted to the menbers of 'the E NA'S
famly". It reads
"Particulars regarding the properties that
have been set apart for charity fromour joint
famly. -
1. Properties situate in Kunisseri ' Ansom
which belong to N C° Sivarama Ayyar of
Nel | i sseri Grammom and ot hers and whi ch bel ong
to our famly in (usufructuary nortgage) right
for a sumof Rs. 31,000 and which ‘are held
benam in the name of Appathura Pattar alias
Seshan Pattar of Mel kode G amom "
The docunent contains other itens of properties -set apart
for charity.
Exhibit B-3, the registration copy of the partition deed
dated Septenber 9, 1939, shows that the schedule was
prepared in connection with the oral partition agreed  upon
on September 3. 1939. After orally dividing the properties
among the menbers of the famly and setting aside the said
nortgage interest and other properties for charity, on
Septenber 9, 1939, the said registered partition deed was
executed enbodying the ternms of the oral partition.” It is
conmon know edge that before a regular registered “partition
deed is effected, there will necessarily be a stage when the
terns enbodied in the regi stered document are agreed upon
orally between the parties. It is a necessary prelude for
executing the formal docunent. Ex. B-3 appears to be such
a docunent enbodying the terns orally agreed upon between
the parties at an earlier stage. This docunment governs the
rights of the parties. The relevant recital in the docunent
reads :
"Qut of the imovable properties which were
set apart previously as nentioned in paragraph
2 above, which were reserved in comon at that
time and which
174
were acquired subsequently, sonme imovable
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properties were set apart under schedule 1 for
our common fanmily " private trust" for the
purpose of charity. Under the oral partition
ef fect ed on 3rd September 1939 all t he
i movabl e properties belonging to our conmmon
famly excluding those set apart for charity
as stated above were partitioned into 9
schedules fromAto | in accordance with our
proportionate shares.......... But whereas we
have all agreed that the managenent in respect
of the properties in the aforesaid schedule |
set apart for <charitable purpose and the
expenses, etc. to be net with the i ncone shal
be conducted and caused to be conduct ed
wi thout  default as set out in the aforesaid
agreenment entered into between us on 22nd
August 1934 and- that we shall also conduct
ourselves in future in accordance wth the
terns of the said agreenent, no speci a
stipulation has been nade in this partition
deed with regard to~  the above nent i oned
properti es endowed for charitable purpose and
the incones derived therefrom"
This registered partition deed in terms affirmed the earlier
creation of trust.
From these docunments it can be reasonably held as follows
(1) On August 22, 1934, the fanmily created a trust in
respect of a sumof Rs. 36,988-9-8 for charitable purposes;
(2) on September 3, 1939, the usufructuary nortgagee right
of the famly in Ex. A1l was given to the charity in
di scharge of the obligation undertaken under Ex.  B-1; and
(3) the dedication of the said property was affirned in the

regul ar partition deed. |In short, under the said docunents
the famly transferred to the charity their interest in the
usufructuary nortgage, EXx. A-1, in discharge of 'their

obligation to pay the trust a sumof Rs. 36,988-9-8. Indeed
the Hgh Court, on a consideration of the said docunents
arrived at exactly the sane finding. The |earned Judges of
the Hi gh Court observed
"On a conparison of the charity properties
mentioned in Exhibits B-1 and B-2, we find
that itemNo. 3 in Exhibit B-1is the sane as
item No. 2 inB-2. Simlarly itemNo.~ 4 in
Exhibit B-1 corresponds to item No. 3 in
Exhi bit B-2. ltemNo. 5 in Exhibit B-1 is
adnmitted to be itemNo. 4 in Exhibit B-2 and
itemNo. 6 in Exhibit B-1is the same as item
No. 5 in Exhibit B 2. Itens Nos.. 1 and 2 in
Exhibit B-1 are not nentioned
175
in Exhibit B-2, but they are replaced by item
No. 1 in Exhibit B-2 which is the nortgage.
It is seen that items 1 and 2 in Exhibit B-1
are credit entries of the aggregate anmounts in
the fam |y business accounts but what is done
by Exhibit B-2 is the replacenent of those
amounts by the nortgage in question. No
evi dence has been let in as to what has become
of those two ampbunts. Evidently being credit
entries they have been converted into tangible
i movabl e assets for the purposes of con-

ducting the charity. It is nore or less in
the nature of substituting a credit entry by
neans of sot-De property, i.e., the discharge

of the liability of those credit entries by
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setting apart inmovable property. Exhibit B-
3, dated 9th Septenber 1939 is a registered
copy of the partition deed by the nenbers of
the family and paragraphs 2 and 4 of that
docunent make provision with regard to the
matters in question which run as foll ows
Later on the | earned Judges proceed to state
"W are unable to accept the argunents for the
reasons stated already. It is clear as we
have referred to already that for the amounts
entered as credit in the famly business
account which was a liability payable by the
famly from and out of the interest under
Exhi bit B-1 the religious functions have to be
performed and that there was a substitution of
the nortgage amount under Exhibit B-3. M.
Ramachandra Aiyar contends that there is no
oral evidence about that substitution; nor is
it possible to conclude fromthe neagre and
scantly docunentary evidence let in that there
has been any such substitution. The answer to
this argument -is that the credit anobunt in
favour of Kolathu lyen is only a |ledger entry
maki ng the liability on the famly with regard
to a sum of noney out of which certain
charities have to be perfornmed. In Exhibit B-
3 we do not find any credit entry in the name
of Kolathu Iyen as well as patasala account.
Those |iabilities must be deemed to have been
di scharged by item | in Exhibit B-2, nanely,
the nortgage amount. The result is the dis-
charge of one liability by another and we are
unable to see that such a state of ' things
woul d not anount to a transfer."
176
These observations also nmeke it clear that the '|earned
Judges clearly held that the nortgage interest in Ex. A1
was transferred in discharge of the liability undertaken
under EX. B-1. But strong reliance was placed by the
| ear ned counsel for the appellants on the fol | owi ng
concl udi ng observation of the | earned Judges
"In the present case the joint fam |y has 1 ost
the nortgage interest and the trust has gai ned
that interest. Therefore the transfer under
Ex. B-3 must be deened to be for valuable
consi deration."
Rel yi ng upon this observation the | earned counsel ~ coment ed
that the |I|earned Judges held that a mere transfer of an
interest in favour of another was in itself a transfer/ for
val uabl e consi deration. To accept this argument is to
ignore the elaborate discussion that preceded ‘the said
observation and the relevant extracts fromthe judgnent we
have extracted earlier. |In the context of the preceding
di scussion the said observation can only mean that the
transfer in favour of a charity in discharge of the earlier
obligation is a transfer for val uable consideration. Agree-
ing with the High Court, we hold that there was a transfer
of the nortgage interest under Ex. A-1 in trust to a
charity in discharge of an earlier obligation undertaken by
the famly to set apart a sumof Rs. 36,988-9-8 in favour of
the charity. Under para (b) of s. 9-A (10 (ii) of the Act,
to attract that provision the transfer shall be for a
val uabl e consideration. The short question, therefore, is
whet her the transfer in trust of a property in discharge of
an earlier obligation was for valuable consideration wthin
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the neaning of para (b) of s. 9-A(10)(ii) of the Act. So
stated there can only be one answer. The classic definition
of "valuable consideration" is givenin Currie v. Msa(l)
t hus
"A val uabl e consideration in the sense of the
law may consist either in some right,
interest, profit or benefit accruing to one
party, or sone forbearance,detrinment, |loss or
responsibility, given, suffered or undertaken
by the other."
Section 2 (d) of the Contract Act defines
consi deration thus
"When, at the desire of the promsor, the
prom see or any other person has done or
abst ai ned fromdoi ng, or does or abstains from
doi ng, ~or promises to do or to abstain from
doi ng sonething, . such act or abstinence or
promse is called a consideration for the
prom.se."
(1875 L. R 10 Ex. 162.
177
So far as is relevant to the present enquiry, the content of
the two definitionsis practically the same, though the
expression " valuable" “is inplied under s. 2(d) of the
Contract Act, for consideration shall be "sonething which
not only parties regard but the law can regard as having
sone val ue". From the definitions it  is- apparent that
consi derati on nmay be negative or positive. [In the present
case the nortgage interest was transferred in trust to the
charity. What was the consideration that passed. from the
charity to the famly ? The fam |y was under an obligation
to pay to the charity the amount set apart to it under EX.
B-1. The nortgage interest was transferred in discharge of
that obligation. That is to say, the charity agreed as a
consi deration for the transfer of the nortgage interest not
to enforce its right to recover that amount fromthe famly.
The charity gave up that right in. consideration’ of the
nortgage interest acquired by it.. W, therefore, hold that
the famly transferred the nortgage interest in trust to the
charity for valuable consideration within the neaning of s.
9-A(10)(ii)(b) of the Act. It follows that the  nortgage,
Ex. A-1, was rightly held by the H gh Court not liable to
be scal ed down under the provisions of the Act.
In the reply the |l earned counsel for the appellants sought
to raise another plea, nanely, that there was no valid
transfer of the nortgage deed in favour of the charity
inasmuch as the said transfer was not effected by a
regi stered docunent. This plea was not raised at any stage
of the litigation, presumably because Ex. B-3 was a
regi stered docunent. We cannot, therefore, pernit the
appel lants to raise the plea for the first tinme before us.
In this viewit is not necessary to express our opinion on
the question whether para (c) of s. 9-A (10) (ii) of the Act
was attracted to the nortgage in question
In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed
178




