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Leave granted.

The basic i'ssue involved in this appeal is whether the
appel l ant no.1 should be pernitted to nake arrangenent for
adoption of a child naned Sahiti presently about five years
by appellant nos. 2 and 3. Appellant no.1 clains to be an
organi zation interested in the wel fare of abandoned children
and to secure a congeni al atnosphere for their upbringing.
Chal l enge in this appeal is to an order dated 23.12.2002
passed by the Andhra Pradesh Hi gh Court di sm ssing the
appeal purported to have been filed under Section 19(1) of
the Fanmily Courts Act, 1984 (in short the 'Act’) and Section
47 of the Guardi ans and Wards Act, 1890 (in short the
"CQuardi ans Act’). The appeal before the Andhra Pradesh Hi gh
Court was filed by the appellants questioning correctness of
the order dated 8.7.2002 passed by the | earned Judge, Famly
Court, Secunderabad, rejecting the prayer nmade by the
appel l ants under Sections 7 to 10 of the Guardian Act.

Stand of the appellants before the Famly Court was that it
is a society registered under the Andhra Pradesh (Tel angana
Area) Public Societies Registration Act, 1350 Fasli (in
short 'Societies Act’) purportedly for carrying socia
service activities. One of its nmain objectives is to
provi de shelter to abandoned children nore particularly by
unwed mot hers, and as noted above to see them confortably
settled in adopted homes. The appellants 2 and 3 are
residents of U S.A According to petition they were narried
on 19.10.1999. They had earlier adopted one son, but wanted
to adopt a female child fromIndia and for that purpose
wanted to adopt the girl named Sahiti, born on 14.6.2000.
The claimthat they are well settled in life with decent
income, would be eligible for adopting the child and al so
were sure to provide a happy hone to the adopted child. The
m nor child Sahiti was stated to be daughter of an unnmarried
not her by name Esther, a native of Hyderabad and earning
livelihood as a | abourer. Due to social stignma she
relinquished the child in favour of the appellant no.1 on
14. 6. 2000 and executed a Relinqui shment Deed. The child
suffered fromvarious ailnents and her adoption in India did
not materialize. On that ground the Voluntary Coordination
Agency( in short 'VCA') gave clearance for the mnor to be
given in adoption abroad. It was stated in the petition
that inquiries made by appellant no.1 reveal ed that none of
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her relatives were ready and willing to take care of the

m nor. Since 14.6.2000 the child has been under the care and
custody of appellant no.1. The State of Andhra Pradesh
represented by the Director of Wnen Devel opnent and Child
Wel fare Departnment resisted the claim Their stand was that
it had come to the notice of the Governnent that sone
unscrupul ous organi zations in Andhra Pradesh were indul gi ng
inchild trafficking. Wth a viewto curb nmenaces, the
Government had issued G O Ms. No.16 of 2001 banni ng

relinqui shnent of a child. Since the claimof the appellant
was based primarily on a Relinqui shment Deed purported to
have been executed by the nother of the child, inquiry was
directed to be conducted by the Crinme Branch of CID al ong
with other cases. After inquiry, Crine Branch (Cl D)
reported that the Relinquishnent Deed was a fake and
fabricated docunent and the witnesses to the Relinquishment
Deed were enpl oyees of appellant no.1l. Therefore, paper
notification dated 4.6.2001 was nmade calling for clainms by
bi ol ogi cal parents within 30 days in respect of child Sahiti
and ei ght' other cases. The Governnent of |ndia had al so
addressed to the Central Adoption Resource Agency ( in short
"CARA' ) about the fal se clai mnmade by appellant no.1 and
requested to initiate-acti on agai nst appellant no.1. The
Fam |y Court rejected the application holding that the VCA

i ssued no objection certificate on the ground that |ndian
parents had refused to adopt the child on the ground that
she was suffered from skin disease. The Family Court was of
the view that the so called reasons did not merit
acceptance. The child was also referred to child study
report which indicated that the child did not suffer from
any ailnent. It was noted that letters of rejection by

I ndi an parents were not filed and the efforts of VCA for in
county adoption were not established. It was noted that the
effort was to be nade in the |ight of decision of this Court
in Lakshm Kant Pandey v. Union of India (1984 (2) SCC 244).
It was noted that in termof G O M. No.16 of 2001

relinqui shnment of a child by biol ogical parents on grounds
of poverty, nunber of children or unwanted girl child could
not be permtted. Accordingly the petition filed was

rej ected.

The view of the Famly Court was affirnmed by the Hi gh
Court. Hi gh Court noticed that appellant no.1 based its
claimon fabricated docunment and there was no genuine effort
to see that the child was adopted by Indi an parents.

In support of the appeal |earned counsel for the
appel l ants submitted that all possible efforts have been

nmade to see that the child is adopted by Indian parents. It
is not a fact that the child was not suffering from
ailments. |If the child is kept in the care and custody of

the respondent no.1 and is sent to the children’s hone it
woul d be traumatic for the child who has spent five years
with the appellant no.1 quite happily. The State Governnent
has accepted in public interest litigation that the children
who have been transferred to Shishu Vihar run by the State
Covernment are in a very pathetic condition. Mre than 100
children have lost their lives due to negligence on the part
of the authority running the hone and because of poor

nmedi cal care, and even many of the children have ran away.
It is stated that all possible efforts have been nade to
find out Indian parents w thout success. The request of
appel lants 2 and 3 for adopting the child should have been
accepted as they were willing to adopt the child. Because of
prol onged litigation, they have shown some rel uctance.
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Therefore, perm ssion should be given to appellant no.1 to
arrange adoption by way of inter-country adoption

In Lakshm Kant Pandey case (supra) the guidelines and
the nornms to be followed in the case of adoption by
foreigners were indicated in detail

It is obvious that in a civilized society the
i mportance of child wel fare cannot be over-enphasi zed,
because the welfare of the entire commnity, its growh and
devel opnent, depends on the health and well-being of its
children. Children are a "suprenely inportant nationa
asset" and the future well-being of the nation depends on
how its children grow and devel op. The great poet M Iton put
it admirably when he said : "Child shows the man as norning
shows the day" and the Study Team on Social Wl fare said
much to the same effect when it observed that "the physica
and nental health of the nation is determned |largely by the
manner in which it is shapedin the early stages". The child
is a soul-witha being, a nature and capacities of its own,
who nmust be helped to find them to growinto their maturity
into full ness of physical and vital energy and the utnost
breath, depth and height of its emotional, intellectual and
spiritual being; otherwi se there cannot be a healthy growth
of the nation. The child is father of the man, said
Wordsworth in "My Heart Leaps up". Now, obviously children
need special protection because of their tender age and
physi que, nmental inmmturity and incapacity to | ook after
thenselves. That is why there isa growing realisation in
every part of the globe that children nust be brought up in
an atnosphere of |ove and affection and under-the tender
care and attention of parents so that they may be able to
attain full empotional, intellectual and spiritual stability
and maturity and acquire self-confidence and sel f-respect
and a bal anced view of life with full appreciation and
realisation of the role which they have to play in the
nati on buil ding process. Wthout that the nation cannot
devel op and attain real prosperity because a | arge segnent
of the society would then be left out of the devel opnmental
process. In India this consciousness is reflectedin the
provi sions enacted in the Constitution of India, 1950 (in
short the "Constitution’). Clause (3) of Article 15 enables
the State to nake special provision, inter-alia, for
children and Article 24 provides that no child bel ow the age
of fourteen years shall be enployed to work in any factory
or mine or engaged in any other hazardous enploynent.
Clauses (e) and (f) of Article 39 provide that the State
shall direct its policy towards securing inter-alia that the
tender age of children is not abused, that citizens are not
forced by econom c necessity to enter avocations unsuited to
their age an strength and that children are given
opportunities and facilities to develop in a healthy manner
and in conditions of freedomand dignity and that chil dhood
and youth are protected agai nst exploitation and agai nst
noral and material abandonment. These constitutiona
provisions reflect the great anxiety of the constitution
makers to protect and safeguard the interest and wel fare of
children in the country. As was observed by a | earned
Justice Children are innocent, vul nerable and dependent.
Abondoni ng children and encl udi ng good foundation of life
for themis a crinme against humanity. Children cannot and
shoul d not be treated as chattels or sal eabl e commodities or
play things. For full and harnoni ous devel opment of their
personality, children should grow up in an atnosphere of
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happi ness, | ove and understanding. In old Testanent
Proverbs , XXIl it is said "Train up a child in the way he
shoul d go, and when he is old, he will not depart fromit".

In "The Crescent Moon" Rabi ndranath Tagore said "I do not

| ove hi mbecause he is good, but because he is ny little
child". The Governnment of India has also in pursuance of
these constitutional provisions evolved a National Policy
for the Welfare of Children. This Policy starts with a goal -
oriented peranbul atory introduction

The nation’s children are a suprenely
i mportant asset. Their nurture and solicitude are
our responsibility. Children’s programe shoul d
find a promnent part in out national plans for
the devel opnent of hunman resources, so that our
children grow up to become robust citizens,
physically fit, nmentally alert and norally
heal t hy, endowed wi'th the skills and notivations
needed by society. Equal opportunities for
devel opnent to all children during the period of
growm h shoul'd be our aim for this would serve out
| arger purpose of reducinginequality and ensuring
soci al justice.

The neasures are designed to protect children against
negl ect, cruelty and exploitation and to strengthen famly
ties "so that full '‘potentialities of growth of children are
realised within the nornmal fam |y nei ghborhood and community
environnent”. The National Policy also lays down priority in
programre formation and it gives fairly high priority to
mai nt enance, education and training of orphan and destitute
children. There is also provision in the National Policy for
constitution of a National Children's Board. It is the
function of the National Children's Board to provide a focus
for planning, review and proper coordination of the
multiplicity of services striving to nmeet the needs of
children and to ensure at different |evels continuous
pl anni ng, review and coordination of all the essentia
servi ce.

The essence of the directions given in Lakshm / Kant
Pandey case (supra) is as foll ows:

(1)Every effort mnmust be nmade first to see if
the child can be rehabilitated by adoption
within the country and if that is not
possi bl e, then only adoption by foreign
parents, or as it is sone tine called "inter-
country adoption’ should be acceptable.

(2) Such inter-country adoption should be
permtted after exhausting the possibility of
adoption within the country by Indian
parents.

(3) There is a great denand for adoption of
children fromlIndia and consequently there is
i ncreasi ng danger of ill-equipped and
somet i nes even undesirabl e organi sations or

i ndi viduals activising thenselves in the
field of inter-county adoption with a viewto
trafficking in children.

(4) Following are the requirements which
shoul d be insisted upon so far as a foreigner
wi shing to take a child in adoption is
concerned. In the first place, every
application froma foreigner desiring to
adopt a child rmust be sponsored by a socia

or child wel fare agency recogni sed or
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i censed by the government of the country in
which the foreigner is resident. No
application by foreigner for taking a child

i n adoption should be entertained directly by
any social or welfare agency in |India working
in the area of inter-country adoption or by
any institution or centre or home to which
children are conmitted by the juvenile court.
This is essential primarily for three
reasons.

Firstly, it will help to reduce, if not
elimnate altogether, the possibility of
profiteering and trafficking in children
because if a foreigner were allowed to
contact directly agencies or individuals in
India for the purpose of obtaining a child in
adoption, he mght, in his anxiety to secure
a child for adoption, be induced or persuaded
to pay any unconsci onabl e or -unreasonabl e
amount which might be denmanded by the agency
or individual procuringthe child. Secondly
it would be al nost inpossible for the court
to satisfy itself that the foreigner who

wi shes to take the/child in adoption woul d be
suitable as a parent for the child and

whet her he woul d be able to provide a stable
and secure famly life to the child and woul d
be able to handl e trans-racial, trans-
cultural and trans-national problems likely
to arise fromsuch adoption, because, where
the application for adopting a child has not
been sponsored by a social or child welfare
agency in the country of the foreigner, there
woul d be no proper and satisfactory home
study report on which the court can-rely.
Thirdly, in such a case, where the
application of a foreigner for taking a child
in adoption is made directly w thout the
intervention of a social or child welfare
agency, there would be no authority or agency
in the country of the foreigner who coul d be
nmade responsi ble for supervising the progress
of the child and ensuring that the child is
adopted at the earliest in accordance with
law and grows up in an atnosphere of warnth
and affection with noral and materia

security assured to it. The record shows that
in every foreign country where children form
India are taken in adoption, there are socia
and child wel fare agency |icensed or

recogni sed by the government and it woul d not
therefore use any difficulty, hardship or

i nconvenience if it is insisted that every
application forma foreigner for taking a
child in adoption nmust be sponsored by a
social or child welfare agency |icensed or
recogni sed by the government of the county in
whi ch the foreigner resides. It is not
necessary that there should be only one
social or child welfare agency in the foreign
country through which an application for
adoption of a child nmay be routed; there nmay
be nore than one such social or child welfare
agenci es, but every such social or child
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wel fare agency must be licensed or recognised
by the governnent of the foreign country and
the court should not nake an order for
appoi nt nent of the foreign country and the
court should not nake an rode for appointnent
of a foreigner as guardian unless it is
satisfied that the application of the

forei gner for adopting a child has been
sponsored by such social or child welfare
agency.

(5) The position in regard to biol ogica
parents of the child proposed to be taken in
adoption has to be noted. Wat are the

saf eguards which are required to be provided
i nsof ar as bi ol ogi cal parents are concerned?
We may meke it clear at the outset that when
we tal k about biol ogi cal parents, we nean
both parents if they are together or the

not her or the father if either is alone. Now
it shoul d be regarded as an el enentary

requi rement that if the biological parents
are known, they shoul d be properly assisted
in maki ng a deci sion about relinquishing the
child for adoption, by the institution or
center or home for child care or social or
child wel fare agency to which the childis
bei ng surrendered. Before a decision is taken
by the biol ogical parents to surrender the
child for adoption, they should be hel ped to
understand all the inplications of adoption

i ncluding the possibility of adoption by a
foreigner and they should be told
specifically that in case the child is
adopted, it would not be possible for themto
have any further contact with the child. The
bi ol ogi cal parents should to be subjected to
any duress in making a decision about

relinqui shment and even after they have taken
a decision to relinquish the child for giving
in adoption, a further period of about three
nont hs should be allowed to themto
reconsi der their decision

(6) But in order to elinmnate any possibility
of m schief and to nake sure that the child
has in fact been surrendered by its

bi ol ogi cal parents, it is necessary that the
institution or center or hone for child care
or social or child welfare agency to which
the child is surrendered by the biologica
parents, should take from the biol ogica
parents a document of surrender duty signed
by the biol ogical parents and attested by at

| east two responsi bl e persons and such
docunent of surrender should not only contain
the nanmes of the biological parents and their
address but also information in regard to the
brother of the child and its background,

heal th and devel opnent.

But where the child is an orphan, destitute
or abandoned child and its parents are not
known, the institution or center or home for
child card or hospital or social or child
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wel fare agency in whose care the child has
cone, nmust try to trace the biol ogica
parents of the child and if the biologica
parents can be traced nanme it is found that
they do not want to take back the child, then
the same procedure as outlined above shoul d
as far as possible be followed. But if for
any reason the biol ogi cal parents cannot be
traced, then there can be no question of
taking their consent or consulting them It
may al so be pointed out that the biol ogica
parents shoul d not be induced or encouraged
or even be permitted to take a decision in
regard to giving of a child in adoption
before the birth of thechild or within a
period of three nmonths fromthe date of
birth. This precaution is necessary because
the bi ol ogical parents nmust have reasonabl e
time after the birth of the child to take a
deci si on whether to rear up the child
thensel ves or to relinquish it for adoption
and noreover it may be necessary to all ow
some time to the child to overcone any health
probl ems experienced after birth.

(7) O course, it would be desirable if a
Central Adoption Resource Agency is set up by
the Government of India with regiona

branches at a few centers which are active in
i nter-country adoptions. Such Centra

Adopti on Research Agency can act as a

cl earing house of information in regardto
children avail able for inter-country adoption
and all applications by foreigners for taking
I ndian children in adoption can then be
forwarded by the social or child welfare
agency in the foreign country to such Centra
Adopti on Resource Agency and the |atter can
inits turn forward agencies in the courts.
Every social or child welfare agency taking
children under its care can then be required
to sent to such Central Adoption Resource
Agency the nanes and particulars of children
under its care who are avail able for adoption
and the nanes and particulars of such
children can be entered in a register to be
mai nt ai ned by such Central Adoption Resource
Agency. "

In terms of this Court’s decision in Lakshni 'Kant
Pandey case (supra), CARA was fornmed and it published

"Cuidelines for adoption”. Under these guidelines every
State has a VCA to co-ordi nate and oversees inter-state
adopti ons.

It is pointed by M. Colin CGonsal ves who was requested
to assist in the matter though the intervention application
filed by himon behalf of Parchuri Januna was rejected, that
in sone States the VCA is a non-governnental organization
(in short "NGJ) and in sone other States the Departnent of
Worren and Child Devel opment. In the State of Andhra
Pradesh, the said Departnent is VCA. Several guidelines have
been issued fromtime to time. The Governnent of India,
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Mnistry of Welfare has al so issued directions. On the
basi s of Lakshm Kant Pandey case (supra) the Governnent of
India has issued certain guidelines vide its

Resol uti onNo. 13- 33/ 85- CH(AC) dated 4th July, 1989.
Subsequently, some clarifictory orders were passed by this
Court on 19th Septenber, 1989, 14th August, 1991, 29th

Oct ober, 1991, 14th Novenber, 1991 and 20t h Novenber,

1991. A Task Force was constituted on 12th August, 1992
under chairmanship of retired Chief Justice of this Court.
Report was submitted by the Task Force on 28.8.1993. On the
basi s of the recommendati ons nmade certain guidelines were
al so issued by the Mnistry of Wl fare Resol ution dated
29t h May, 1995.

In the background of what has been noticed by the
Fam |y Court and the High Court it is crystal clear that the
orders passed do not suffer fromany infirmty to warrant
interference. It has been printed out by |earned counse
for the State and M. Gonsal ves, that the appellant no. 1
has been ‘prosecution for offences puni shabl e under vari ous
provi sions of the |Indian Penal Code, 1860 (in short’'IPC).
The accusations relate to cheating, manipul ation/fabrication
of docunents. Sone of the functionaries of the appellant
no. 1 have already been convicted while permtting any
organi zation to keep a child or give himor her in adoption
its credentials are to be mnutely scrutinized. It should
be ensured that behind the nask of social service or
upliftrment and evil design of child trafficking is not
[ ur ki ng. It is the duty of the State to ensure a safe roof
over an abandoned child. Keeping in view the welfare of the
child all possible efforts should be made by the State
CGovernments to explore e possibility of ‘adoption under the
supervi sion of the designated agency. Keeping in view the
gui delines indicated by this Court in Lakshn Kant Pandey
case (supra) adoption by foreign parents nay in appropriate
cases be permtted.

Wi | e maki ng the requisite and prescribed ‘exercise it
has to be kept in nmind that child is a precious gift and
nerely because he or she for various reasons is abandoned by
the parents that cannot be a reason for further neglect by
the society. It is urged that some account of vehemence by
| earned counsel for the appellants that the children honmes
run by the State Governnents are really no place when a
child is to be placed. They suffer from negl ect, proper
care is a nmyth and a | arge nunber of children have lost
their lives or are unable to bear the cruelties nmeted out.

If the grievances are true, it is a matter of serious
concern. The Central CGovernnent and the State Government
woul d do well to | ook at these problens with the

humani tari an approach and concern they deserve.

It would be appropriate for themto keep the foll ow ng
lines from Longfellows "The Children’s Hour"” in mnd
"Between the dark and the daylight, when the night is
beginning to | ower, comes a pause in the day’'s occupati ons,
that is known as the Children’s Hours"

Wth the aforesaid observations the appeal is disnssed
with no orders as to costs.
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