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ACT:

Madras Ceneral Sales Tax Act, 1959, Sections-2(q), 2(r) and
3(1)--an Dealer in foreign liquor and other goods--Tax paid
under s. 21-A of Madras Prohibition Act, 1937 by purchaser
if part of taxable turnover of the deal er

HEADNOTE

The respondents-assessees are dealers in foreign |iquor
among ot her goods. They have been assessed to sales tax as
deal ers on sales or purchases of ‘other goods under s. 3(1)
of the Madras Ceneral Sales Tax Act, 1959. They filed Wit
Petitions in the H gh Court challenging certain ‘orders
(relating to different assessnent years, ranging from 1959
to 1964-65) made by the assessing authority under the Madras
CGeneral Sales Tax Act, 1959 proposing to redetermne the
taxable turnover of the respondents by including the sale-
price of foreign |iquor which, it was alleged, had escaped
assessment . The High Court directed the sal es t ax
authorities not to include in the assessable turnover the
tax paid by the respondents under s. 21-A of the Madras
Prohi bition Act, 1937. These appeals have been filed on the
basis of the certificate of fitness granted by the /High
Court.

It was contended for the appellants that the anmount
collected by the assessees by was of sales tax from the
purchasers were part of their total turnover and as  much
liable to be taxed under s. 3(1) of the Act.

Rej ecting the contention and di sm ssing the appeal s,

HELD : It is clear froms. 21-A of the Madras Prohibition
Act, 1937 that the sales tax which the section requires the
seller of Foreign liquor to collect fromthe purchaser is a
tax on the purchaser and not on the seller. It is a tax on
the price of the liquor and that tax is to be paid by the
purchaser. Section 21-A makes the seller a collector of tax
for the Government, and the anmpunt collected by himas tax
under this section cannot therefore be a part of his
turnover. Under the Madras Ceneral Sales Tax Act, 1959 the
deal er has a statutory duty to collect the sales tax payable
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by himfrombig custonmer, and when the deal er passes on to
the custoner the amount of tax which the former is liable to
pay, the said anpbunt does not cease to be the price for the
goods although "the price is expressed as X plus purchase
tax". But the anpunts collected by the assessees concerned
in these appeals under a statutory obligation cannot be a
part of their taxable turnover under the Act. [442A-D.

M s. CGeorge Cakes (P) Ltd., V. State of Madras, [1962] 2
S .CR 57Q State at Kerala v. Ramaswany Ilyer and Sons
[1966] Suppl. S.C.R 582 and Delhi doth and General Mlls
Ltd. v. Commissioner of Sales Tax, Indore, [1971] Suppl
S.C. R 945, held not applicable.

Paprica Ltd. and Anr. v. Board of Trade, [1944] 1 All. ER
372, referred to.

JUDGVENT:

ClVIL 'APPELLATE JURI SDICTION :“ Civil Appeals Nos. 2005 to
2016 of  1970.

From the Judgment and Order dated the 10th April, 1969 of
the Madras High Court in WPs. Nos. 2787 to 2790 of 1966 and
2988 to 2991 of 1966 and T.C. Nos. 102, 104 & 195 of 1967.
10 SC/ 75-29
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S. Govi nd Swami nat han, K. Venkataswani, N.. S. Sivam A V.
Rangam and A Subhashini, for the appellants.

T. A.  Ranthandran, for the respondents (In C. As. Nos.
2005- 2008 & 2013-2016/.70).

Vi neet Kumar, for respondent No. 1 (In C A Nos. 2009-2012/
70) .

The Judgrment of the Court was delivered by

GUPTA, J.-These twelve appeals arise out of a  common
judgrment of the Madras High Court disposing of the wit
petitions filed by the respondents in which they challenged
certain orders of the assessing authority under the Madras
General Sales Tax Act, 1959 proposing to redetermine the
taxable turnover of the respondents by including the 5 sale-
price of foreign liquor which, it was alleged, had escaped
assessment . The Hi gh Court directed the sal es t ax
authorities not to include in the assessable turnover the
tax paid by the respondents under sec. 21-A of the Madras

Prohi bition Act, 1937. In these appeals, brought on
certificate of fitness, the correctness of the H gh Court’s
decision is questioned by the sales tax authorities. The

appeal s have three different assessees as respondents and
rel ate to different assessnent years concerning each
assessee, ranging from 1959-60 to 1964-65.
The assessees are dealers in foreign liquor, anong  other
goods. They have been assessed to sales tax as dealers on
sales or purchases of other goods under sec. 3(1)- of the
Madras General Sales Tax Act, 1959. Sec. 3(1) s the
charging section providing generally that a deal er whose
total turnover for a year is not less than the specified
amount, shall pay a tax for each year at the specified rate
"Turnover’ is defined in sec. 2(r) of the Act. The rel evant
part of the definitionis as follows :
"“'turnover’ rmeans the aggregate anount for
whi ch goods are bought or sold, or supplied or
distributed, by a dealer, either directly or
through another, on his own account or on
account of others whether for cash or for
deferred paynent or ot her val uabl e
consideration............
Total turnover’ is defined in sec. 2(q) of the Act as "the
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aggregate turnover in all goods of a dealer at all places of
business in the State, whether or not the whole or any
portion of such turnover is liable to tax". The question is
whet her the ’'sales tax’ collected by these assessees under
sec. 21-A of the Madras Prohibition Act, 1937 can be treated
as part of their total turnover. Sec. 21-A so far as it is
rel evant for the present purpose, is in these terns :
"Every person or institution which sells
foreign |iquor-
X X
(b) x X X
shall collect fromthe purchaser and pay over
to the Government at such intervals and in
such manner’ as may be pres-
441
cribed, a sales tax calculated at the rate of
ei ght” annas in the rupee, or at such other
rate as may be notified by the Government from
time to tine, onthe price of the liquor so
sold."
Counsel for the appellants contended relying on severa
decisions of this Court to which we shall presently refer,
that the anpbunt collected by the assessees by way of sales
tax fromthe purchasers were part of their total turnover
and as such liable/'to be taxed under sec. 3(1) of the Madras
CGeneral Sales Tax Act, 1959. In Ms. GCeorge Cakes (P) Ltd.
v. State of Madras, (1) this. Court considered the question
whet her inclusion of the ambunts collected by the appellants
in that case as sal es tax under the Madras Ceneral Sales Tax
Act, 1939 was valid. The expression 'turnover’ in the 1939
Act neant, as it does in the 1959 Act, aggregate anount for
whi ch goods are bought or sold, whether for~ cash or for
deferred paynment or other valuable consideration. Thi s
Court observed
......... when a sale attracts purchase tax
and the tax is passed on to the consuner, what
the buyer has to pay for the goods /includes
the tax as well and the aggregate anobunt so
paid would fall wthin the definition of
turnover ...... so far-as the purchaser is
concerned, he pays for the goods  what the
sel l er demands, viz., price even

(a) X

hit may
include tax. That is the whole consideration
for the sale and there is no.reason why the
whole anobunt paid to the seller by t he
pur chaser should not be treated as t he
consi deration for the sale and included in the
turnover."
A simlar view was taken by this Court in State of Kerala v.
Ramaswany lyer & Sons.(2) This was a case under the
Travancore Cochin General Sales Tax Act, 1958. Here also
the decision turned on the definition of 'turnover’ which is
simlar to the definition of the termin the Madras General
Sal es Tax Act, 1959. The position was further explained in
Del hi Coth and General MIls Ltd. v. Conm ssioner of Sales
Tax, Indore, (3) which was a case under the WMudhya Pradesh
General Sales Tax Act, 1958. The relevant provisions of
this Act appear to be simlar to those of the Madras Genera
Sal es Tax Act, 1959. Stating that the liability to pay tax
under the Act is that of the deal er, Hegde J. speaking for
the Court said that the Act did not confer "any statutory
power on the dealer to collect sales tax as such from any
class of buyers. . . . Unless the price of an article is
con- trolled,. it is always open to the buyer and the seller

thoug
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to agree upon the price to be payable.” Wile doing so it is
open to the dealer to include in the price the tax payable
by himto the Governnent. |If he does so, he cannot be said
to be collecting the tax payable by himfrom his buyers.
The levy and collection of tax is regulated by | aw and not
by contract. So long as there is no law enpowering the
dealer to collect tax fromhis buyer or seller, there is no
| egal basis for

(1) [1962] 2 S.C. R 570.

(2) [1966] 3 S.C. R 582.

(1) [21971] Supp. S.C. R 945.

442
saying that the dealer is entitled to collect the tax
payabl e by him from his buyer or seller. What ever

collection that may be nmade by the dealer fromhis custoners
same can only be considered as val uable consideration for
the goods sol d".

It is clear fromsec.” 21-A of the Madras Prohibition Act,
1937 that the sales tax which the section requires the
seller of foreign liquor to collect fromthe purchaser is a
tax on the purchaser and not onthe seller. This is what
makes the authorities on which counsel for the appellants
relied inapplicable to the cases before us. Under sec. 21-A
the tax payable is on the price of the liquor and that tax
is to be paid by the purchaser, the seller is required to
collect the tax fromthe purchaser which he has to pay over
to the CGovernment. ' Sec. 21-A nakes the seller a collector
of tax for the Governnent, and the amount collected by him
as tax under this section cannot therefore be a part of his
turnover. Under the Madras Ceneral Sales Tax Act, 1959 the
dealer has no statutory duty to collect the sales tax
payabl e by himfromhis custoner, and when the dealer passes
on to the custonmer the ampunt of tax which the former is
liable to pay, the said anount does not cease to 'be the
price for the goods although "the price is expressed, as X
plus purchase tax".(1l) But the ampunts collected by the
assessees concerned in these appeals under a statutory
obligation cannot be a part of their taxabl e turnover / under
the Madras CGeneral Sales Tax Act, 1959.

The appeal s are dism ssed with- costs : one hearing fee.
Appeal s di sni ssed.

V.M K.

aprica Ltd. and Anr. v. Board of Trade, [1944] 1 All. E R
372.
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