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Speci al | eave granted.

In both these appeals, the State of Uttranchal has chall enged
the interimorder passed by the Hi gh Court of Utranchal at
Nainital in Wit Petition Nos. 217(M B) of 2002 and 216 (M B)
of 2002 whereby in wit petitions filed by the respondents herein
the H gh Court noticing the facts of the case, passed an interim
order directing the State of Uttranchal either to proceed under the
Land Acquisition Act or vacate the premises within a week. The
time granted to vacate the prem ses was extended by the Court,
but the State is aggrieved by the interimorder passed by the Hi gh
Court. Its contention before us is that by the interimorder
virtually the wit petitions thensel ves have been finally decided.
We are inforned that the wit petitions filed by the respondents
are still pending before the Hi gh Court.

We wish to briefly narrate the facts of the case keeping in
mnd the fact that the wit petitions are still pending in the H gh
Court and, therefore, any expression of opinion on the nerit of
the case may prejudice the case of the parties. However, sone
necessary facts must be noticed.

The prem ses in question belongs to respondents which had
been | eased out to Wadia Institute of Hi mal ayan Geol ogy,
Dehradun on 7.2.1977 for use by themas Guest House. The said
Wadia Institute is an autononous institution of the Departnent of
Sci ence and Technol ogy, Dehradun. The lease was initially for a
period of 11 nmonths, but later the tenure was extended by five
years. In the year 1993, an eviction petition was filed by the
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respondents on the ground of bona fide personal need. The said
suit was partially decreed on 25.4.1995 and a decree for eviction
in respect of a part of the prem ses (only ground floor) was
passed. Aggrieved by the eviction order, Wadia Institute
preferred RCA No.61/95, while the respondents aggrieved by a
decree for partial eviction only, preferred RCA No.70/1995.

Wil e the said appeals were pending before the appellate Court,
the District Magistrate of Nainital purported to allot the said
prem ses for residence-cumoffice of the Director General of
Police of the newly created State of Utranchal. No letter of

al l ot ment passed by the District Mgistrate has been brought on
record, but all that has been produced is a |letter addressed by the
District Magi strate to the Senior Superintendent of Police,
Dehradun dated 7.11.2000 informng himthat the Guest House of

the Wadia Institute hasbeen allotted to the Director General of
Police for Canp office/residential purpose until further orders.
Fromthe material on record, it further appears that on 26.11. 2000
possessi on of the prenmises was taken by use of police force. The
said fact was-intimated to the appellate court by the Wadi a
Institute by their application dated 1.12.2000 in which it was
stated that on 26.11.2000, the police force got vacated the entire
property and evicted the official s/enployees of the Wadi a
Institute fromthe property. It appears that on 5.2.2001, the
Wadia Institute filed an-application before the appellate court that
it did not wish to/pursue its appeal and prayed for pernission to
wi thdraw the appeal . / There is a dispute whet her the Wadi a
Institute al so prayed for allow ng the appeal of the | andl ord.
According to the respondents, such a prayer was made, which is
deni ed by the appellant. 1It, however, appears fromthe counter-
affidavit filed on behalf of the appellant before the H gh Court
that such a request had been nade to the appellate court by the
Wadia Institute. In their counter-affidavit filed before the High
Court in paragraph (xi), it was stated that the Wadia Institute had
noved an application dated 5.2.2001 before the | earned District
Judge, Dehradun that they are no nore-interested in pursuing

their Rent Control Appeal No.61 of 1995 or Appeal No. 70 of

1995 and prayed to pass suitable orders thereon. This, according
to the appellant, was a collusive application and was a result of
col lusi on between the Wadia Institute and the |landlord. Be that
as it may, the appeal preferred by the Wadia Institute was

di sm ssed as w thdrawn on 20th March 2001. Since the order of

the Court is not before us, it is not clear whether the appeal
preferred by the landlord was al so al |l owed.

Pursuant to the eviction decree passed, an application for
execution was filed on 23.4.2001. bjections filed by the
appel | ant-State were overrul ed on 25.1.2002, aggrieved by which
the State of Uttranchal filed a wit petition and obtai ned an order
of stay on 30.1.2002.

A notice under section 3(1) of the Utar Pradesh
Accommodati on Requi sition Act 1947 was issued proposing to
requisition the prem ses in question. Since, there was no
response to the notice, the order of requisition was passed on
4.4.2002. However, in view of the order of requisition, the wit
petition filed by the State was di sm ssed as i nfructuous on
22.5.2002.

Two wit petitions were filed by the | andl ady and her two
sons chal l enging the order of requisition as well as the order
dated 7.11.2000 pursuant to which possession of the preni ses
was taken by the State. |In the aforesaid wit petition, the
i mpugned interimorder was passed on 8.5.2003.

M. Ranjit Kumar, |earned senior counsel appearing on
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behal f of the State of Uttranchal submtted that by passing the
interimorder, the H gh Court has virtually allowed the wit
petition. He further submitted that in any event, the eviction
order only related to the ground fl oor premnises and, therefore,
eviction of the State fromthe remaining part of the premses is
not justified.

Havi ng noticed the facts and circunstances of the case, we
do not consider it appropriate to pass an order interfering with the
i nterimorder passed by the Hi gh Court. W notice that
possessi on of the prenises was taken by use of police force by
the State of Uttranchal under orders of the District Mugistrate
dated 7.11.2000. It is inmaterial whether police force was or
was not used for the purpose. The fact which is not disputed is
that possession was taken over of the entire prem ses on
26. 11. 2000 purportedly for the residence-cumoffice of the
Director CGeneral of Police, Utranchal. Since, the order issued by
the District Mgistrate dated 7.11.2000 was not pl aced before us,
we adj ourned the matter to enable the counsel for the State to
seek instructions and to produce before us the formal order
passed by the District Mgistrate and also to bring to our notice
any law or rule which authorized the District Mgistrate to take
possession of the premises in this manner. Learned counsel for
the State has neither been able to produce the order passed by the
District Magistrate in‘this regard nor has he been able to point out
any law or rule which authorizes the District Magistrate to take
possessi on of any prenises in the nanner it has been done in the
instant case. W are really surprised that the District Mgistrate
chose to act in such a high-handed manner. Counsel for the State
fairly stated before us that he i's unable to produce any forma
order passed by the District Magistrate inthis regard and the
letter dated 7.11.2000, which is in the nature of communication
by the District Magistrate to the Superintendent of Police is the
only docunment on which he can place reliance. He has al so not
shown us any |aw or rule which authorizes the District Mgistrate
to take over possession in the manner done in the instant case.

We do not wish to say anything nore at this stage because we are
conscious of the fact that the wit petitions are still pending
before the H gh Court. Having regard to the manner in which the
District Magistrate took over possession of the prem ses, which
appears to us as at present advised, to be high-handed, arbitrary
and wi thout any | egal sanction we are not persuaded to exercise

our discretion under Article 136 of the Constitution of India to set

aside the interimorder passed by the H gh Court. 1t is well-
settled that this Court will not exercise its discretion and quash an
order which appears to be illegal, if its effect is to revive another

illegal order.

In the peculiar facts and circunstances, we refrain from
exerci sing our discretion and dism ss these appeals. The interim
order stands vacat ed.




