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S.N. VAR AVA, J.

Thi s appeal is against the Judgnment dated 13th COctober, 1998 passed by the
Al | ahabad Hi gh Court.

Briefly stated the facts are as foll ows.

The Respondent is a manufacturer and deal er of Polyester Staples Fiber. It
had collected, fromits custoners, tax in excess of what was prescribed. It
is an adnmitted position that these anpbunts were deposited with the
Government. The Respondent had challenged the assessment and its Appeal was
allowed. As the tax liability was held to belower, the concerned O ficer
passed an Order of refund but directed that the anpbunt be deposited in the
Treasury in view of Section 29-A of the U P. Trade Tax Act.

In the Appeal, the Deputy Comm ssi oner (Appeals) granted relief to the
extent of Rs. 417 but confirned the O-der of the Assessing Authority
directing deposit of the bal ance ampbunt. The Respondent then filed an
Appeal before the Trade Tax Tribunal who directed refund of the excess
amount in spite of the provisions of Section 29-A of the U. P. Trade Tax
Act. The Revision filed by the Appellant was di snm ssed by the H gh Court by
the inpugned judgnent. The Hi gh Court followed two earlier Judgments of
that Court one of which was the case of one Kheria Brothers. In this case,
relying on the Judgment of this Court in the case of State of U P.. and Anr.
v. Ms Annapurna Biscuit Manufacturing Co., reported in [1974] 3 SCC 121
the Al l ahabad Hi gh Court struck down Section 29-A as bei ng beyond the

| egi sl ati ve conpetence of the State Governnent. At the time the inpugned
Judgnent was passed an Appeal, against the High Court’s Judgrment in Kheria
Brot hers case was pending in this court.

At this stage Section 29-A nust be set out. Section 29-A reads as follows: -

"Where any amount is realized fromany person by any deal er purportingto
do so by way of realization of tax on the sale of any goods to such person
such deal er shall deposit the entire ampunt so realized into the Governnent
Treasury, within such period as may be prescri bed notw thstandi ng that the
dealer is not liable to pay such anbunt as tax or that only a part of it is
due fromhimas tax under this Act."

Section 29-A set was anended on 22nd August 1971 to read as follows: -

"29-A. (1) Where any anmpunt is realized fromany person by any dealer
purporting to do so by way of realization of tax on the sale of any goods
to such person, such dealer shall deposit the entire amount so realized
into the Governnent treasury, within such period as nay be prescri bed,
notw t hstandi ng that the dealer is not liable to pay such anpbunt as tax or
that only a part of it is due fromhimas tax under this Act.
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(2) Any anopunt deposited by any deal er under sub-section (1) shall, to the
extent it is not due as tax, be held by the State Governnment in trust for
the person fromwhomit was realized by the dealer, or for his |l ega
representatives, and the deposit shall discharge such deal er of the
l[iability in respect thereof to the extent of the deposit.

(3) Were any anount is deposited by any deal er under sub-section (1), such
amount or any part thereof shall, on a claimbeing nade in that behalf in
such formas may be prescribed, be refunded, in the manner prescribed, to
the person from whom such deal er had actually realized such anbunt or part,
or to his legal representatives, and to no other person

Provi ded that no such claimshall be entertained after the expiry of three
years fromthe date of the order of assessnent or one year fromthe date of
the final order on appeal, revision or reference, if any, in respect

t hereof, whichever is |later.

Expl anati on. - “The expression ‘final order on appeal, revision or reference’
i ncl udes ‘an-order passed by the Supreme Court under Article 32, Article
132, Article 133, Article 136 or Article 137, or by the H gh Court under
Article 226 or Article 227 of the Constitution."

The constitutional validity of the amended provision was chal |l enged. The
Al | ahabad Hi gh Court held the anended Section 29-A to be ultra vires the
power of the State Legislature to enact ‘and declared the provision to be
unconstitutional. This Court in Ms Annapurna Biscuit Manufacturing Cos.
case (supra) upheld the decision of the Allahabad H gh Court and held the
amended Section 29-A to be unconstitutional. The Court relied upon the
decision of this Court in the case of Abdul Quader & Co. v. Sal es Tax

O ficer, Hyderabad, reported in [1964] 6 SCR 867, wherein it was observed
as follows: -

"The provision however is attenpted to be justified on the ground that
though it may not be open to a State Legislature to make provision for the
recovery any amount which is not a tax under Entry 54 of List Il in a |aw
made for that purpose, it would still be open to the Legislature to provide
for paying over all the anmounts collected by way of tax by persons, even
though they really are not exigible as tax, as part of the incidental and
ancillary power to nake provision for the | evy and collection of such

tax. ..o But where the |egislation under the relevant
entry proceeds on the basis that the anobunt concerned is not a tax exigible
under the | aw nade under that entry, but even so | ays down that though it
is not exigible under the law, it shall be paid over to Governnent, nerely
because sone deal ers by mi stake or otherw se have collected it as tax, it
is difficult to see how such a provision can be ancillary or incidental to
the collection of tax legitimtely due under a | aw made under the rel evant
taxing entry."

In Ms Annapurna Biscuit Manufacturing Co’'s case reliance was al so pl aced
upon the observations of this Court in the case of ‘Ashoka Marketing Ltd. v.
State of Bihar and Anr., reported in [1970] 1 SCC 354, to the follow ng
effect: -

"A provision which enables the dealer to pass on the liability for paynent
of tax is incidental to legislation for sales-tax. But we are unable to
hold that a provision under which a dealer is called upon to pay to the
State an anpunt which has been collected by himon a representation -
express or inplied - that an equal ampunt is payable by himunder the Bihar
Sal es Tax Act, is a provision incidental to the power to levy ‘tax on sale
or purchase of goods’ within the neaning of Entry 54, List Il of the
Seventh Schedule. Entry 54, List Il of the Seventh Schedul e conprehends the
power to inpose tax, to prescribe nachinery for collecting the tax, to
designate officers by whomthe liability nay be inposed and to prescribe
the authority, obligation and indemity of the officers. The State
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Legi sl atures nmay under Entry 54, List Il be conpetent to enact a law in
respect of matters necessarily incidental to ‘tax on the sale and purchase
of goods’. But a provision conpelling a dealer who has deliberately or
erroneously recovered an amount from the purchaser on a representation that
he is entitled to recover it to recoup hinself for paynent of tax, to pay
over that anmount to the State cannot, in our judgnent, be regarded as
necessarily incidental to Entry 54, List Il. In effect the provision is one
for levying an anpbunt as tax which the State is inconpetent to |evy. A nere
devi ce cannot be pernitted to defeat the provisions of the Constitution by
clothing the claimin the formof a demand for depositing the nobney with
the State which the dealer has collected, but which he was not entitled to
collect.”

Thereafter a seven Judge bench of this Court in the case of R S. Joshi
Sales Tax Oficer, Gujarat and Os. v. Ajit MIls Linted and Anr., etc.,
reported in [1977] 4 SCC 98 disapproved of Abdul Quadir’s and Ms Annapurna
Bi scuit Manufacturing Cos’ cases. In this case, the question, under the
Bonbay Sales Tax Act, was whether the State Legislature had |egislative
conpetence to nmake a provision directing a dealer to deposit the amount of
tax collected by himfroma custoner in excess of the prescribed tax. It
was hel d that such a provision would be within the |egislative conpetence
as a punitive measure to protect public interest in the enforcenment of
fiscal legislation. It was held that this was within the inplied powers of
the State Legislature.

Following R S. Joshi’’s case, a Constitution Bench of this Court upheld the
constitutional validity of Section 29-A(as it stood prior to its
amendnment) in the case of Ms Kasturi Lal Harlal v. State of U P. and Os.,
reported in [1986] 4 SCC 704. The Constitution Bench noted that this
guestion stood concluded by R'S. Joshi’s case (supra). It also took note of
Ashoka Marketing' s case (supra) and observed that the decision in Ashoka
Marketing's case did not follow an earlier decision in Oient Paper MIIs
Ltd. v. State of Orissa, reported in {1962] 1 SCR 549. It was held that

R S. Joshi’s case di sapproved of the decision in Ashoka Marketing' s case
and reaffirned the view taken in Oient Paper MIIls’'s case. The
Constitution Bench al so took note of a subsequent decision in the case of
State of Orissa v. Cenent Ltd., [1995] Supp. SCC 608, wherein al so Ashoka
Marketing's case was held to have been dissented in R S. Joshi’s case. The
Constitution Bench of this Court upheld the constitutionality of the
unanmended Section 29-A and held that it was within the |egislative
conpetence of the State Legislature to enact.

The Appeal in Kheria Brothers case thereafter reached hearing before a two-
Judge Bench of this court which referred the nmatter to a three Judge Bench
in view of the above mentioned decisions of-this court: However
subsequently a three Judge Bench of this Court has allowed the Appeal in
the decision reported in [1999] 8 SCC 137. The three Judge Bench has held
that the Judgnent in Ms Annapurna Biscuit Manufacturing Cos’ case stands
overruled. W are in agreenment with this view

Faced with this situation, it was submtted by M. Goel that even if the
deci sion in Annapurna Biscuit’s case is held to be erroneous, the position
will be that amended Section 29-A having declared to be void and beyond the
| egi sl ative conpetence, cannot revive by itself. It was submitted that the
Section can only revive if it is re-enacted. In support of this subn ssion
reliance was placed upon certain observations made in the case of Behram
Khur shed Pesi kaka v. The State of Bonbay, reported in [1955] 1 SCR 613;
Saghir Ahmad v. The State of U P. and Ors., reported in [1955] 1 SCR 707;
Deep Chand v. State of U P. and Os., reported in AIR (1959) SC 648;
Mahendra Lal Jaini v. The State of Uttar Pradesh and Os., reported in
[1963] Supp. 1 SCR 912 and B. Shama Rao v. The Union Territory of

Pondi cherry, reported in [1967] 2 SCR 650.

We do not agree with this subm ssion. However, in our view, it is not at
all necessary to go into this submssion. In this case, we are concerned
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wi th the unanended Section 29-A. Even though the Al ahabad H gh Court had
held this provision to be unconstitutional, in the Appeal carried to the
Court it has been declared that the Section was within the legislative
conpetence of the State Legislature. The Appeal was a continuation of the
same proceeding and the finality could only be given by the Judgnent of
this Court. Thus in any view of the matter it wll have to be held that
unamended section 29-A always renmi ned on the statute book and required no
re-enactnent. Thus, even if the submission of M. Goel is accepted, the
effect would be that it is only the amended Section 29-A which m ght
require re-enactnment and in its absence the unanended section 29-A woul d
continue to be valid and effective. In that event the amendnents of 1971
woul d be deemed never to have taken place. Even under the unanended Section
29- A the anmount cannot be refunded to the Respondent. It could only be
refunded to the party fromwhomit was wongly collected. No such party has
made such a claimfor refund. Therefore, directing this anbunt to be
deposited in the Treasury was correct. We however clarify that we are not
in agreenent with the subm ssion that anended Section 29-A would require
re- enact nent.

In this view of the matter, we set aside the inpugned Judgnent and the
Judgnent of the Trade Tax Tribunal and restore the Order of the
Conmi ssi oner (Appeal s), Chazi abad.

The Appeal is accordingly allowed with no order as to costs.




