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ACT:

M P. Sthaniya Kshetra~ Me Ml Ke Prevesh Par Kar
Adhi ni yam 1976/ M P.. General Sales Tax Act-Sections 3,
6/ Section 7- Entry tax/Purchase tax- Assessnment of- Works

contract - Materials supplied by P.WD.  and used in
construction of building by assesse- Prices of nmateria
deducted fromthe final bill of contractor- Wether sale of
material - Assesse-  Wether liable for entry tax/purchase
t ax.

HEADNOTE

Section 3 of MP. Sthaniya Kshetra Me Mal Ke Prevesh
Par Kar Adhi ni yam 1976 provides for levy of entry tax on the

entry of goods specified in Schedule Il for consunption, use
and sale therein, and on entry of goods specified in
Schedule 111 for consunption or in the execution of work
contracts but not for sale. Section 6(c) provides that where
a dealer purchases goods specified in Schedule Il and
Schedule 111 in a local area froma person or a deal er ~ who

is not a registered dealer, it is presumed, unless the
contrary is proved by him that the entry of such goods had
been effected by himinto such | ocal area before they were
purchased by such dealer. Iron and steel are listed anong
other goods in Schedule Il, and cement in Schedule |I11I.
Section 13 provides that certain provisions of the MP.
General Sales Tax Act apply nutatis mutandis to a dealer in
respect of entry tax payabl e under the Adhini yam

The appel | ant-company, a building contractor and
registered as a dealer under the Mdhya Pradesh Genera
Sal es Tax Act, entered into a Wrks Contract with the P. WD.
for construction of foodgrains godown and anci| lary
buildings. It was on item rate basis. In the tender
submitted by the appellant, the prices of the materials to
be used for construction including cost of iron, steel and
cement were included. The P.WD. had agreed to supply from
its stores the iron, steel and cenent for the construction
work and to deduct the prices of materials so supplied and
consumed in the said construction work fromand out of the
final bill of the appellant. Under clause 10 of the Wrks
Contract, the contractor was ‘bound to procure’ certain
materials of special description, and in order to ensure
that quality materials are procured, the PAWD undertook to
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PG NO 657

PG NO 658
supply such naterials and stores from tinme to tinme as
required by the contractor to be used for the purpose of
performng the contract. The value of such quantity of
materials and stores so supplied was specified at a rate and
got set-off or deducted fromany sumdue or to becone due
thereafter to the contractor. It also provided that al
materials supplied to the contractor, renained the absolute
property of the Governnent and could not be renpbved on any
account fromthe site of the work and were at all times open
to inspection by the Engineer-in-charge. Any such materials
remai ni ng unused and in perfectly good condition at the tine
of conpletion or deternination of the contract were to be
returned to the Engineer-in-charge. lIron, steel and cenent
were supplied by the P.WD., an unregistered dealer, to the
appel  ant for the construction of work.

The Taxi ng authority assessed the appellant to purchase
tax under s. 7(1) of the Madhya Pradesh General Sales Tax
Act and " al'so held it liable for paynent of entry tax for
iron, steel and cenment, the entry for the same having been
effected at the instance of the appellant because it had
ultimately used the materials for the construction work. The
af oresaid assessnent orders were affirmed by the Deputy
Conmi ssioner of Sales Tax by dismssing the revision
petitions of the appellant.

The appel | ant chal | enged the aforesaid assessnent orders
inawit petition before the Hi gh Court, on the ground that
the entry of nmaterials so supplied by the P.WD. was
effected by it and not by the appellant andthat as these
materials were used for construction of the building, there
was no sale as such and consequently no entry tax could be
| evied. On behalf of the Taxing authorities-respondent, it
was argued that since the appellant and purchased the ' iron
steel and cenment fromthe PW and not fromthe market as per
the contract the prices of which had been deducted from its
final bill, the entry of material (could be presunmed 'to have
been nmade at the instance of the appellant ‘who had
ultimately used the materials for the construction work, and
since these materials were purchased fromthe unregistered
dealer, i.e., the P.WD., the appellant was Iliable for
paynment of purchase tax and entry tax. The Full Bench of the
Hi gh Court, which disposed of the wit petition found that
there was ‘sale’ and that the tax was |eviable.

In the appeal by special |eave by the assessee to this
Court, on the question: whether there was sale and  whet her
the property in the goods had passed to the appellant or
continued to remain with the PWD, although the PAD had in
the final bill debited the prices of the goods so supplied
to the appellant under clause (10) of the contract:

PG NO 659

Di smissing the appeal, this Court,

HELD: 1.1. Wether a contract for service or for
execution of work involved a taxable sale of goods nust  be
decided on the facts and circunstances of each case. The
burden in such a case lay upon the taxing authorities to
show that there was a taxable sale, and that burden was not
di scharged by nerely showing that property in the goods
whi ch bel onged to the party perform ng service or executing
the contract stood transferred to the other party. [664G H

1.2 Even in a contract purely of work or service, it is
possible that articles may have to be used by the person
executing the work and property in such articles or
materials may pass to the other party. That would not
necessarily convert the contract into one of sale of those
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materials. In every case, the court has to find out the
primary object of the transaction and the intention of the
parties while entering into it. [667F-Q

1.3 In order to be "sale taxable to duty’, not only the
property in the goods should pass fromthe contractor to the
CGovernment, or the appellant in the instant case, but there
shoul d be an independent contract- separate and distinct-
apart from nere passing of the property where a party
purchases or procures goods from the GCovernnent. Mere
passing of property fromthe contractor to the Governnent
woul d not suffice. There must be sale of goods. The primary
object of the Bargain judged in its entirety nmust be viewed.
[ 668B- C]

1.4 In the instant case, by wuse or consunption of
materials in the work of construction, there was passing of
the property in the goods to the Assessee fromthe PWD. By
appropriation and- by the agreement, there was a sale as
envisaged in terms of clause (10) of the contract, and
consequently such sale was liable to tax. [669A-B]

The  'Government of Andhra Pradesh v. @ntur Tobaccos
Ltd., 16 STC 240; Hi ndustan Steel 'Ltd. v. The State of
Oissa, 25 STC 211, The State of H nachal Pradesh & Os. v.
Associ ated Hotels of India Ltd., 29 STC 474, relied on.

Brij Bhushan Lal" Parduman Kumar etc. v. Conm ssioner of
| nconme- Tax, Haryana, Himachal Pradesh and New Del hi-I11, 115
| TR 524, referred to.

PG NO 660
Construction Conpany Changanacherry & Anr. . v. State of
Kerala, 36 STC 320,; Cementation Patel (Durgapur) V.
Conmi ssi oner of Commercial Taxes, West Bengal, Calcutta, 47
STC 385, di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 340 of
1988.

Fromt he Judgnent and Order dated 8.12.1986 in'the Hi gh
Court of Madhya Pradesh in MP. No. 1670 of 1984.

R K. Virmani for the Appellant.

T.C. Sharma for the Respondents.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARIJI, J. This appeal by special |leave is
fromthe judgnent and order of the Full Bench to the WMadhya
Pradesh High Court, dated 8th Decenber, 1986

The Wit Petition in question out of which this Judgnment
arose, had been referred to the Full Bench by the D vision
Bench on the question whether the petitioner-appellant could
be said to have effected entry of the goods in_ the I|oca
area and thereby made it liable for paynent of entry tax
under Section 3 of the MP. Sthaniya Kshetra M- Mal Ke
Pravesh Par Kar Adhiniyam 1976 (hereinafter called ‘the
Act’). | here was conflict between the Division Benches of
the Madhya Pradesh High Court and as a result the matter was
referred to the Full Bench. In order to appreciate the
controversy and the question, it is necessary to state a few
facts.

The appellant-conpany is a building contractor at
Raj nandgaon i n Madhya Pradesh and is registered as a dealer
under the WMadhya Pradesh General Sales Tax Act. The
appel l ant’ s tender for construction of foodgrains godown and
ancillary buildings at Rajnandgaon was accepted by the
Central Public Wirks Departrment. It was an itemrate tender
In the tender so submitted by the appellant the prices of
the materials to be used for the construction including cost
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of iron, steel and cenent were included. The PWD, however,
had agreed to supply fromits stores the said iron, stee
and cenent for the construction work and to deduct the
prices of materials so supplied and consuned t he

construction from the final bill of the appellant d ause
(10) of the Contract is relevant and was as foll ows:
PG NO 661

"Clause 10. If the specification or Schedule of terns
provides for the use of any special description of materials
to be supplied from Engi neer-in-charge’s Stores, or if it is
required that the Contractor shall use certain stores to be
provi ded by the Engi neer-in-charge as shown in the Schedule
of materials hereto annexed, the contractor shall be bound
to procure and shall be supplied such material and stores as
are from time to timerequired to be used by him for the
purposes of the contract only, and the value of the ful
quantity of materials and stores to supply at the rates
specified in the said Schedul e of materials may be set off
or deducted fromany suns then due or thereafter to becone
due to the contractor under the contract or otherw se, or
against or fromthe Security deposit, or the proceeds or
sale thereof if the same is held in Government securities,
the sanme or a sufficient portion thereof being in this case
sold for the purpose. Al materials so supplied to the
contractor shall remain the absolute property of Governnent
and shall not be renoved on any account fromthe site of the
work, and shall be at all tines opento inspection by the
Engi neer-in-charge.. Any such materials remaining unused and
in perfectly good condition at the time of the conpletion or
determ nation of the contract shall be returned to the
Engi neer-in-charge at a place directed by him if by a
notice in witing under his hand he shall so  require; but
the contractor shall not be entitled to return any such
materials unless with such consent and shall have no ' claim
for conpensation on account of any such materials so
supplied to himas aforesaid not being used by him or for
any wastage in or damage to any such materials. /Provided
that the contractor shall in no case be entitled to any
conpensation or damage on account. of any delay in /supply
or non-supply thereof all or any such naterials and stores.
Provided further that the contractor shall be bound to
execute the entire work it the materials are supplied by the
Government within the scheduled tinme for conpletion of the
work plus 50 per cent thereof (scheduled time plus 6 nonths
if the tine of conpletion of the work exceeds (12 nonths)
but it a part only of the materials has been supplied within
the aforesaid period, then the contractor shall be bound to
do so much of the work as may be possible with the materials
and stores supplied in the aforesaid period. For/ the
conpl etion of the rest of the work, the contractor shall be

PG NO 662
entitled to such extension of tine as may be determined by
the Engineer-in-charge whose decision in this regard shal
be final™".

As nentioned hereinbefore, under the said clause, al
materials supplied to the contractor renmi ned the absolute
property of the Governnent and could not be renpbved on any
account fromthe site of the work and were at all tinmes open
to inspection by the Engineer-in-charge. Any such materials
remai ni ng unused and in perfectly good condition at the time
of conpletion or determ nation of the contract were to be
returned to the Engineer-in-charge at a place directed by
himby a notice in witing in his hand if he so required but
the contractor was not entitled to return any such nateria
unless he was required to do so. There was no di spute that
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for the construction the appellant was supplied iron, stee
and cenent by the PW and it had purchased other naterials
from the narket. The prices of iron, steel and cenent
supplied to the appellant for the work were deducted from
its final bill.

On  22nd Septenber, 1982 the appellant was assessed by
the respondent for entry tax for the period 7th June. 1979
to 31st March, 1980 to a tax of Rs. 11,292 including penalty
of Rs. 2,000 and by an order dated 5th October 1982 the
appel l ant was assessed for the period from 1st April, 1980
to 31st March, 1981 for the entry tax of Rs. 23,393
including penalty of Rs. 4,500. The appellant was a
regi stered deal er under the Madhya Pradesh General Sal es Tax
Act and had been assessed to purchase tax under Section 7(1)
of the Act and was as such liable for paynent of entry tax
for iron, steel and cenent, the entry for the same having
been effected at the instance of the appellant because it
had ul tinmately used the material for the construction work.

The appel lant - filed revisions before the Deput y
Comm ssioner of ~Sales Tax  who affirmed the assessment
orders. The appellant thenfiled a wit petition challenging
the assessnment of purchase tax under Section 7(1) of t he
Madhya Pradesh General Tax Act and assessnent of entry tax
under Section 3(1) of the Act saying that the entry of the
materials so supplied by the PWD was effected by it and not
by the appellant and it further contended that as there was
no sale of these materials and that as these materials were
used for constructioon of the building, there was no sale as
such and so no entry tax could be levied. It was contended
that since the appellant had purchased the iron, steel and
cenent from the PWD and not fromthe market as per the

PG NO 663
contract the prices of which had been deducted from its
final bill, the entry of material could be presunmed to have

been made at the instance of the appellant who had
ultimately used the materials for the construction work, and
since these materials were purchased fromthe unregistered
dealer, i.e. the PW, the appellant was held Iliable for
paynment of purchase tax and entry tax.

Section 3 of the Act is the charging section. Under
this, entry tax is levied on the entry in the -course of
busi ness of a dealer of goods in local area specified in
Schedul e Il for consunption, use and sale therein and on the
entry of the goods specified in Schedule 1 for
consunption, wuse of such goods as raw nmaterials or as
packing materials or in the execution of work contracts but
not for sale therein. Iron and steel are in Schedule Il and
cement is in Schedule Il and these are assessable to entry
tax at the rate of 1.5 per cent and 1 per cent respectively.
Under Section 6(c) of the Act where a deal er purchases goods
specified in Schedule Il and Schedule IIl in a local area
froma person or a dealer who is not a registered dealer, it
is presuned, unless the contrary is proved by him that the
entry of such goods had been effected by himinto such |oca
area before they were purchased by such dealer. It was, in
t hose circunstances, presuned that the appellant had
effected the entry of iron, steel and cenent which were
supplied by the PW for the construction of work in the
| ocal area for consunption, use and sale therein. This
position was conceded on behalf of the appellant before the
Full Bench of the Hi gh Court. The PWD is not a registered
deal er, and therefore, Section 6(c) of the Act applied to
the appellant. Under Section 13 of the Act, certain
provisions of the MP. Ceneral Sales Tax Act applied nmutatis
mutandis to a dealer in respect of entry tax payable under
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the Act. The question, therefore, was whether there was sale
of iron, steel and cenent by the PWD while supplying those
materials for the construction work wundertaken by the
appellant. If supply of these materials is sale within the
meani ng of Section 2(n) of the MP. General Sales Tax Act
then the appellant would be liable for paynent of entry tax
as it has been assessed. The question, therefore, is whether
there was sale and whether the property in the goods in
guesti on passed to the appellant or continued to remain with
the PWD although the PWD had in the final bill debited the
prices of the goods so supplied to the appellant under
cl ause (10) of the contract. The Full Bench found that there
was sale and as a result of that the duty was |eviable.

The question, therefore, is whether there was sale of
goods in view of the contract between the parties whereunder
the custody and control of the goods renmained with the PW

PG NO 664
and goods were only used in the construction under the
contract.

Thi's ' _questi on has been considered by this Court in The
Gover nnment_of ~Andhra Pradesh v. Guntur Tobaccos Ltd., 16 STC
240. There, the mpjority of the judges in a Bench of three
| earned Judges, viz., Justice Shah and Justice Sikri held
that although in the execution of a contract for work sone
materials were used and property in the goods so used passed
to the other person, the contractor undertaking the work
woul d not necessarily be deened, on that account, to sel
the materials. This Court observed that a contract for work
in the execution of which goods were used m ght take one of
the three forns. It was indicated that the contract m ght be
for the work to be done for renuneration and for supply of
materials used in the execution of the works for a price, it
mght be a contract for work in which the wuse of the
materials was necessary and incidental to the execution of
the work or it mght be a contract for work and use and
supply of materials, though not accessory to the execution
of the contract, was voluntary or gratuitous. In the |ast
class there was no sal e because though the property passed,
it did not pass for a price. Wether a contract was of the
first or t he second class nust depend upon the
circunmstances; if it was of the first class, it was
conposite contract for work and sal e of goods; where it ~ was
of the second category, it was a contract for execution of
work not involving sale of goods. The mmjority of -the
| earned Judges was of the viewthat in order ~that “there
should be a sale of goods which was liable to sales tax as
part of a contract for work under a statute enacted by the
Provincial or State Legislature, there nust be a contract in
which there was not nerely transfer of title to goods as an
incident of the contract, but there nust be a contract,
express or inplied, for sale of the very goods which the
parties intended should be sold for a nbney consideration
i.e., there nmust have been in the contract for work an
i ndependent termfor sale of goods by one party to the other
for a noney consideration. The question in each case was one
about the true agreenent between the parties and the termns
of the agreement nust be deduced froma review of all the
attendant circunstances. But fromthe nere passing of title
to goods either as integral part of or independent of goods,
it could not be inferred that the goods were agreed to be
sold, and the prices were liable to sales tax. Wether a
contract for service or for execution of work involved a
taxable sale of goods nust be decided on the facts and
ci rcunst ances of each case. The burden in such a case |ay
upon the taxing authorities to show that there was a taxable
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sal e, and that burden was not discharged by nmerely show ng
that property in the goods which belonged to the party
per form ng service or executing the contract st ood
transferred to the other party. In that case, the assessee-
PG NO 665

conpany was a deal er carrying on the business of redrying in
its factory raw tobacco entrusted to it by its customers.
The assessee redried the tobacco, packed it in packing
material s purchased fromthe market and delivered it to the
customers. For redrying each bale of tobacco the assessee
had charged the custoners a certain sumbut there was no
separate charge for the value of the packing materials used.
The assessee was assessed to sales tax wunder the Madras
CGeneral Sales Tax Act, 1939, on the value of the packing
materials on the groundthat there was a sale of the packing
materials. The Hi gh Court found that the packing of the
redried tobacco and its storage for the requisite period was
an integral part- of the redrying process and held that there
was no sale of packing naterials. On appeal in that case,
this Court by majority held that the finding recorded by the
H gh Court that it was intended by the parties that the
packi ng material should forman integral part of the process
of redrying the without the use of the "packing material”
redryi ng process could not be conpleted, and that there was
no independent contract for sale of "packing material". It
was only as an incident of redrying process and as a part
thereof that the assessee had to seal up the package of
tobacco, after it '‘had energed from the ‘reconditioning
chanmber, with a view to protect it from atnospheric action
In the absence of any evidence fromwhich contract to sel
"packing material" for a price mght be inferred, the use of
the "packing material" by the assessee nust be regarded as
all execution of the works contract and the fact that the
tobacco delivered by the constituent was taken away with the
"packing material" would not justify an inference that there
was an intention to sell the "packing material”. M. Justice
Subba Rao, as the Chief Justice(then was, held, however,
that all the ingredients of the charging Section read with
the definition of "sale" were satisfied. He observed that
unless it could be said that the material used for ~ packing
was transformed into some ot her commodity not covered by the
definition of "goods", it could not be held that there was
no sale of the material. The packing material renmained
distinct fromthe dried tobacco. Property init passed to
the custonmer, who had paid for it. On the basis of the
practice prevailing in the factory of  the assessee,
contracts for sale arose easily by inplication and therefore
the Sal es Tax Authorities had rightly assessed the turnover
inregard to the packing naterials.

In Hindustan Steel Ltd. v. The State of Orissa, 25 STC
211, this Court was concerned with Section 9(1) read wth
Section 25(1)(e) of the Orissa Sales Tax Act, 1947. Penalty
was i nposed therein for failure to register as a deal er. But
the liability to pay penalty did not arise merely upon proof

PG NO 666
of default in registering as a dealer. An order inposing
penalty for failure to carry out a statutory obligation was
the result of a quasi-crimnal proceeding and penalty would
not ordinarily be inmposed. Between 1954 and 1959, the
appel | ant -conpany was erecting factory buildings for its
steel plant, residential buildings for its enployees and
ancillary work such as roads, water supply and drainage.
Sone construction work was done departnentally and the rest
through contractors. The conpany supplied to the contractors
for use in construction bricks, coal, cenment, steel etc. for
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a consideration which in addition to the cost price of the
appel | ant-conpany included sonme additional anounts which
were charged by the appellant. The question was whether the
supply of building materials anbunted to "sale" and the
appel | ant - conpany was a deal er for the purpose of sales tax
under the Orissa Sales Tax Act, 1947. It was held that the
supply constituted "sale". It was further held t hat
however, the conmpany had charged a fixed percentage above
its cost price only for storage, insurance and rental or
other incidental charges, it could not be said that the
conpany was carrying on busi ness of supplying materials and
it would not be a "dealer”. In other words, it is clearly
held by this Court in the H ndustan Steel Ltd. case (Supra)
that where conpany supplies to the contractor for use inits
construction coal , st eel and cenent etc. for a
consi deration, it anmounts to a "sale" and the conpany
becones a "dealer" for the purpose of sales tax. The
provisions were simlar to that of the present Act. In Brij
Bhushan Lal Parduman Kumar etc. v. Conmi ssioner of |ncome-
Tax, Haryana, H-nachal Pradesh and New Delhi-111, 115 |ITR
524, the question arose in the context of income tax. The
appellant therein, a registered firm was a Mlitary
Engi neering Services contractor carrying on the business of
executing contracts and works on behal f of the Governnent.
For the execution of the works undertaken by the appellant,
certain materials, /such as cenent, coal, steel etc. were
supplied by the Governnment at the fixed rates specified in
the respective contract. Such materials, though in the
custody of the appellant, remained the property of the
Government and any surplus had to be returned to the
Government, and the Governnment was to give credit  therefor
at fixed rates at which they were supplied by t he
CGovernment. After rejecting the book results, the |ncone-Tax
Oficer sought to estimate the profits of the appellant at a
percentage of the net cash paynents received by t he
appel | ants agai nst the contracts as well as the cost of the
material s supplied by the Governnent. The Appel | ate
Tribunal, however, held that the cost of the ‘materials
supplied by the Governnent could not be added to-the /figure
of cash payments received by the appellant as no profits
coul d have arisen therefrom On a reference, the Hi gh Court
held that the cost of materials was |iable to be included
PG NO 667
before applying a flat rate to the appellant’s receipts.  n
appeal, this Court reversing the decision of the H gh Court
held that since in substance and in reality the nmaterials
supplied by the Governnment always renai ned the property of
the Governnent and the appellant nmerely had  custody. and
fixed or incorporated theminto the works, there was not
even a theoretical possibility of any element of  profit
being involved in the turnover represented by the  cost of
such materials. Though, ordinarily, when a works contract
was put through or conmpleted by a contractor, profit  from
the contract was determ ned on the value of the contract as
a whol e and not by considering the several itens that would
go to formsuch value of the contract, where, as in that
case, naterials were supplied at fixed rates by t he
CGovernment to the contractor solely for being used, fixed or
incorporated in the works on the terns that they would
remain the property of the Government and any surplus shoul d
be returned to the Government, and the real total value of
the entire contract would be the value nminus the cost of
such materials so supplied. Since no elenment of profit was
involved in the turnover represented by the cost of the
materials supplied by the Governnent to the appellant, the
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income or profits derived by the appellant from such
contracts had to be deternined on the basis of the value of
the contracts represented by the cash paynents received by
the appellant fromthe CGovernment exclusive of the cost of
the materials received for being used, fixed or incorporated
in the works. There the question was whether there was
profit taxable to incone-tax on the sale of the materials.
There was none and it was so hel d.
This Court again exam ned the question in the context of
a sale of meals and anenities by a hotelier in the case of
The State of Hi machal Pradesh & Ors. v. Associ ated Hotel s of
India Ltd., 29 STC 474, where this Court reiterated that
nere passing of propertyin an article or conmmodity during
the course of the performance of a transaction did not
render it a transaction of sale. For, even in a contract
purely of work or service, it is possible that articles nay
have to be used by the person executing the work and
property in such articles or materials may pass to the other
party. That woul d not necessarily convert the contract into
one of sale of those materials. In every case, the court has
to find out the primary object of the transaction and the
intention of the parties while entering intoit. It may, in
some cases, be that even while entering into a contract of
work or even service, parties mght enter into separate
agreenments, one of work and service and the other of sale
and purchase of materials to be used in the course of
executing the work or perfornming the service. In such cases
the transaction woul d not be one and indivisible, but would
formtwo separate agreenments- one of work or service and the
ot her of sale.
PG NO. 668
Therefore, fromthe above decisions it follows that in
order to be sale taxable to duty, not only the property in
the goods shoul d pass fromthe contractor to the CGovernnent,
or the appellant in this case but “there should be an
i ndependent contract- separate and distinct- apart fromnere
passing of the property where a party purchases or /procures
goods fromthe Government. Mere passing of property fromthe
contractor to the Government would not suffice. There mnust
be sal e of good. The primary object of the bargain judged in
its entirely nust be viewed. In the instant case, clause
(10) is significant as we have set out hereinbefore. For the
pur pose of performance, the contractor was bound to procure
materials. But in order to ensure that quality materials are
procured, the PWD undertook to supply such materials and
stores as fromtine to tine required by the contractor to be
used for the purpose of performing the contract ~only. The
value of such quantity of materials and stores so supplied
was specified at a rate and got set off or deducted from any
sum due or to become due thereafter to the contractor. M.

Virmani, appearing for the appellant submitted before us
that in the instant case, there was no such i ndependent and
separate sale. But we are unable to accept. Though, in a

transaction of this type there is no inherent sale; a sale
i nheres fromthe transaction. C ause (10) read in the proper
light indicates that position

Qur attention was drawn to a Bench decision of the
Kerala High Court in Construction Conpany, Changanacherry &
Anr. v. State of Kerala, 36 STC 320, wherein on a
consideration of the contract the Court cane to the
conclusion that the consideration stipulated to be paid to
the petitioner in that case was for the work which the
petitioner had undertaken to performand not by way of sale
price of the poles to be produced and delivered by the
petitioner. Therefore, it was held that the petitioner was
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not liable to sales Tax. M. Virnmani also drew our attention
to a Division Bench decision of the Calcutta H gh Court in
Cenentation Patel (Durgapur) v. Comnm ssioner of Conmercia
Taxes, West Bengal, Calcutta, 47 STC 385. There, on a
consideration of the transaction entered into between the
parties the Court canme to the conclusion that the property
in the materials all along remained with the Governnent of
India and whatever was the nature of the transaction
i nvol ved between the assessee on the one hand and the other
menbers of the consortiumor the sub-contractors on the
other, the sane did not and could not ampbunt to sale as the
assessee could not in the facts of that case transfer the
PG NO 669
property therein. In the instant case, by use or consunption
of materials in the work of construction, there was passing
of the property in the goods to the assessee fromthe PWD.
By appropriation and by the agreenent, there was a sale as
envisaged in terms of clause (10) set out hereinbefore.
Therefore, in-our opinion, there was a sale which was |iable
to tax.

The Full Bench was right in-its conclusion. The appeal
therefore, fails and is accordingly dism ssed. There will be
no order as to costs.

R P.D. Appeal " di sm ssed




