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S.B. SINHA, J

Leave granted.

The Appellant is an industrialist. He manufactures acrylic yarn
bl ankets and shawl s. . The said goods are exportable itens. The units of the
Appel | ant are recogni zed export houses. They were awarded the hi ghest
export performance Awards by Wol and Whol en Export Pronotion
Counci | for manufacture of the aforenenti oned goods. The Appell ant
i nported sonme raw naterials on the premise that the inported itenms would
be utilized for manufacture of the goods which were neant for export. A
raid was conducted in his residence on 26.05.2004 by the Directorate of
Revenue Intelligence (DRI) and he was taken in custody. He allegedly was
continuously tortured for two days.  During his detention statements under
Section 108 of the Custons Act were recorded all egedly under coercion
duress and threat. He was shown arrested on 28.05.2004 and produced
before a Magi strate. He was nedi cally exam ned whereupon marks of
multiple injuries on his person were found. After he was remanded to
judicial custody by the Magistrate by an order dated 28.5.2004, he retracted
his all eged confession stating that the same had been obtai ned under
coercion, duress and torture. He remained under treatnent for 45 days out
of the total period of 60 days of his judicial renand (the requisite statutory
period for filing a conplaint). Upon failure onthe part of the DR
Department to file a conplaint against the Appellant - within the statutory
peri od of 60 days, he was enlarged on bail on 28.7.2004. |In the neanwhi|e,
his famly menbers were forced to deposit a sumof Rs.60 |akhs as custons
duty. Such deposit, however, was nade w thout prejudice to the rights and
contentions of the Appellant. Several representations were nmade by the
Appel | ant stating the aforesaid facts.

He filed a crimnal conplaint on 18.02.2005. The Medical O ficer
concerned was exam ned in the said proceedi ng wherein he stated:

"On 28.05.2004 at 8.40 PM | exam ned physically
Sh. Rajinder Arora vide nmy energency OPD No.
6607/04. Patient was brought to ne by M. R K
Saini, Intelligence Oficer, DRI, Ludhiana
Regional Unit. | found following injuries on the
person of Rajinder Arora who is present today:

1. Multiple abrasions, superficial, in an area of 4
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inch x 2 inch over md of left upper arm antero
laterally. Patient also conplaint of heaviness in
chest. Hs B.P. was 150/106 nm Hg.

In ny opinion, duration of injury was about 24
hours. | have seen the certified copy of injury
report which is correct according to original report
and is Ex. CW2/1, which is signed by me. Wen
Raj i nder Arora was brought to ne he was under

the custody of DRA authorities.”

In the meanwhil e, a proposal was forwarded to the DRI, Del hi Zona
Unit, Delhi for his detention under COFEPCSA. A proposal was al so sent
to COFEPCSA Unit by the said authority. Allegedly, on 15.2.2005, the DRI
Ludhi ana opi ned that no case has been made out for his detention under
COFEPCSA. . A proposal , however, was made by the said authorities for
det erm nati on-of detention of Shital Vij, who was said to be the brain behind
utilizati'onof the unlawful inport.

Only on 31.3.2005, the order of detention was issued.

A wit petition was filed by the Appellant herein before the Hi gh

Court of Punjab and Haryana praying for quashi ng of the said order of
detention. By reason of the inpugned order, the wit petition has been
di sm ssed. The Appellant is, thus, in appeal before us.

The High Court in his inpugned judgnent opined:

(1) In the grounds of detention, the detaining authority had adverted to al
the evi dences col | ected agai nst the Appel | ant including his statenent

under Section 108 of the Custons Act as al so the subsequent

retraction.

(ii) The activities of the Appellant cone within the purview of the
expression "snuggling" as defined in Section 2(39) of the Custons

Act read with Section 2(e) of the COFEPOSA Act.

(i) Delay in issuing the order of detention is not fatal.  Delay, per se,
cannot be a circunstance to set aside an order of detention

(iv) The subjective satisfaction of the authority is based upon sufficient
material and is sufficient to warrant an order of preventive detention

(v) No di scrimnation has been conmitted as against the Appell ant in not

recommending Shital Vij's detention as its reconmendati on was

rejected by the Screening Commttee.

(vi) Only because a redenption certificate was issued by the concerned
authority, it cannot be presuned that the Appellant had discharged his
export obligations, without violation of the terns and conditions of his
l'i cences.

(vii) The conplaint petition filed by the Appellant herein, contending
illegal detention and torture, by itself is not a ground for - detracting
fromthe orders passed by the detaining authority as nmere filing of a
crimnal conplaint would not lead to a conclusion that the order of
detention was nala fide.

M. Uday U. Lalit, |earned senior counsel appearing on behalf of the
Appel l ant, would raise the foll owi ng contentions:

(1) Li cences granted to the Appellant were allowed to be surrendered by
the conpetent authorities only after an objective assessnent was made
in that behal f.
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(ii) The status report called for by the Custons Authorities from DGFT
havi ng not been consi dered, the detaining authority nust be held to

have failed to take into consideration a relevant fact, as therein it was
opi ned that no case had been nmade out for detention

(iii) As the Appellant filed a conplaint against the officer alleging illega
detention and torture neted out by him the inmpugned order of

det enti on has been passed nul afi de.

(iv) The Appel | ant havi ng deposited Rs. 60 | akhs wi thout prejudice to his
rights and contentions, and, thus, the inmpugned order of detention

havi ng been made for unauthorized purpose, was nala fide. Had

there been any material before the appropriate authority, they would

have | odged a compl ai nt agai nst the Appell ant.

(v) There was absol utely no reason as to why such a long tinme was

taken for passing the order of detention

M. K. Radhakrishnan, | earned seni or counsel appearing on behal f of
the Respondent, on-the other hand, relying on or on the basis of the findings
of the H gh Court, as noticed supra, would support the order of detention

[t is not in dispute that the authorities in terns of Sections 9(4), 10 and
11 of the Foreign Trade Devel opnent and Regul ati on Act, 1994 exercise a
wi de jurisdiction. Although the raid was nade on 26.05. 2004, admittedly,
till date, no prosecution has been | odged as agai nst the Appellant by DGT.
It is also not in dispute that the statutory authorities has not yet issued any
show cause notice on the Appellant on the ground that the export
comm tments were not fulfilled. It is furthernore not in dispute that the
authorities had granted redenption certificates.

A pre-detention order can be quashed only on a |limted ground. This
Court in Additional Secretary to the Governnent of \India and Gthers v. Snt
Al ka Subhash Gadi a and Another [1992 Supp (1) SCC 496] |aid down the
criterias therefor upon a detail ed consideration of the provisions of the
Preventive Detention Laws and the right of individual to assail an order of
detention w thout surrendering in the follow ng terns:

"\ 005Thirdly, and this is nore inportant, it is not
correct to say that the courts have no power to
entertain grievances agai nst any detention order
prior to its execution. The courts have the
necessary power and they have used it in proper
cases as has been pointed out above, although such
cases have been few and the grounds on which the
courts have interfered with themat the pre-
execution stage are necessarily very limted in
scope and nunber, viz., where the courts are prina
facie satisfied (i) that the inmpugned order is not
passed under the Act under which it is purported to
have been passed, (ii) that it is sought to be
execut ed against a wong person, (iii) that it is
passed for a wong purpose, (iv) that it is passed
on vague, extraneous and irrel evant grounds or (V)
that the authority which passed it had no authority
to do so. The refusal by the courts to use their
extraordi nary powers of judicial reviewto interfere
with the detention orders prior to their execution
on any other ground does not anount to the
abandonnent of the said power or to their denial to
the proposed detenu, but prevents their abuse and
the perversion of the law in question."

Recently a 3-Judge Bench of this Court in Naresh Kumar Goyal v.
Uni on of India and thers [(2005) 8 SCC 276] (in which one of us P.K




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

Bal asubramanyan, J. was a nenber), opined:

"It istrite law that an order of detention is not a
curative or reformative or punitive action, but a
preventive action, avowed object of which being to
prevent the anti-social and subversive el enents
frominperiling the welfare of the country or the
security of the nation or fromdisturbing the public
tranquility or fromindul ging in smuggling
activities or fromengaging inillicit traffic in
narcoti c drugs and psychotropi c substances etc.
Preventive detention is devised to afford protection
to society. The authorities on the subject have
consistently taken the viewthat preventive
detention is devised to afford protection to society.
The object is not to punish a man for havi ng done
sonething but to intercept before he does it, and to
prevent - himfromdoing so. It, therefore, becones

i mperative onthe part of the detaining authority as
wel | as the executing authority to be very vigilant
and keep their eyes skinned but not to turn a blind
eye in securing the detenue and executing the
detention order because any indifferent attitude on
the part of the detaining authority or executing
authority will defeat the very purpose of

preventive action and turn the detention order as a
dead letter and frustrate the entire proceedings.

I nordi nate del ay, for which no adequate

explanation is furnished, led tothe assunption that
the live and proxi mate link between the grounds of
detention and the purpose of detention is snapped.
(See : P.U Igbal v. Union of India and Os.,

Ashok Kumar v. Delhi Administration, and

Bhawar | al Ganeshmalji v. State of Tanil nadu)"

In that case, however, the order of detention had not been
i mpl enented for a long tinme and havi ng consi dered Al ka Subhash Gadi a

(supra) and several other decisions, it was held:

"Coming to the facts of this case, at the highest the
case of the appellant is that the order of detention
was bel atedly passed and the State of Bihar
thereafter took no steps whatsoever to inplenent

the order of detention. Counsel for the appell ant
sought to bring this case under the third exception
enunerated in Al ka Subhash Gadi a (supra),

nanely, that the order was passed for a wong
purpose. In the facts and circunstances of this
case, it is not possible to accept the subnission that
the order was passed for a wong purpose.

Apparently the order has been passed with a view

to prevent the appellant from smuggling goods or
abetting the smuggling thereof etc. The facts of the
present case are no different fromthe facts in
Muneesh Suneja (supra). We do not find that the

case falls within any of the exceptions enunerated
in Al ka Subhash Gadia (supra). The Hi gh Court

was, therefore, justified in refusing to exercise
jurisdiction under Article 226 of the Constitution
of India to quash the order of detention at the pre-
arrest stage. This appeal is, therefore, devoid of
merit and is dismssed.”
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M. Lalit, however, is not correct in his subm ssions that only because
a redenption certificate had been granted by DG-T, the sane would itself
be sufficient for quashing an order of detention as the activities of smuggling
on the part of the inporter nay come to their notice at a later part of tine.

We nmay, however, notice that the Appellant has categorically stated
that a status report was submitted by the Respondent No. 3 to the DRI, Delh
on their request but the same had not been placed before the detaining
aut hority.

In Gound U of the SLP filed by the Appellant, herein, it is stated

"Because the Hi gh Court has failed to appreciate
that, as per the know edge of the petitioner, the
respondent, No. 3 submitted the status report of the
present case vide its letter dated 15.02.2005 to the
DRI Del hi‘ on their request which was not placed

bef ore the detaining authority the respondent No. 2
herein. As per the know edge of the petitioner, the
status report had negated the passing of the order
of detention. This status report/ letter has been
deliberately withheld with a mal afide intention. It
is a settled | aw that' the non-producti on of rel evant
and vital docunments before the detaining authority
renders the detention order invalid:"

The said pleas raised by the Appellant has been traversed by the
Respondent in the follow ng terns:

“In reply to the contents of Para U, it is subnitted
that the status report dated 15.2.2005 is an interna
correspondence of the departnent and has not been
relied upon in the detention orders dated

31. 03. 2005 and hence are not required to be served
upon the petitioner."

It is, however, not in dispute that although the rai d was conducted on
26. 05. 2004, no material had been brought on record for even'|launching a
prosecution as against the Appellant as yet. Wen the aforenentioned
guestion was raised by the Appellant, herein before the H gh Court, the
Respondent contended that the prosecuti on woul'd be launched soon. But;,
when the sane point was rai sed before us, the Respondents in their counter
affidavit nerely stated:

"OO) In reply to the contents of para OO, it is
submitted that the Show Cause Notice in the

matter has been drafted and is being issued shortly.
Conplaint in the matter will be filed only after

adj udi cation. However, detention under the
COFEPCSA Act 1974 is not a punitive action and

is preventive in nature. Prevention detention under
COFEPCSA Act is independent of adjudication

and prosecution proceedings."

The said counter affidavit has been affirmed in Novenber, 2005. It is
beyond anybody’ s conprehension as to why despite a | ong passage of tine,
the Respondents have not been able to gather any material to | odge a
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conpl aint against the Appellant. It has furthernmore not in dispute that even
the DGFT authorities have not issued any show cause notice in exercise of
their power under Foreign Trade Devel opnent and Regul ati on Act, 1994.

Furt hernore no expl anati on what soever has been offered by the
Respondent as to why the order of detention has been issued after such a
long tinme. The said question has al so not been exam ned by the authorities
before issuing the order of detention

The question as regard delay in issuing the order of detention has been
held to be a valid ground for quashing an order of detention by this Court in
T.D. Abdul Rahnman v. State of Kerala and others [AIR 1990 SC 225]
stating:

"The conspectus of the above deci sions can be
summar i sed thus: The question whether the
prejudicial activities of a person necessitating to
pass an order of detention is proxinate to the tine
when the orderis made or the live-link between

the prejudicial activities and the purpose of
detention is snapped depends on the facts and
circunst ances of each case. No hard and fast rule
can be precisely fornulated that woul d be
appl i cabl e under all «circunstances and no
exhaustive gui delines can be laid down in that
behal f. It follows that the test of proximty is not a
rigid or mechanical test by merely counting

nunber of nonths between the offending acts and

the order of detention. However, when there is
undue and | ong del ay between the prejudicia
activities and the passing of detention order, the
court has to scrutinise whether the detaining
authority has satisfactorily exam ned such a del ay
and afforded a tenabl e and reasonable expl anati on
as to why such a del ay has occasi oned, when

call ed upon to answer and further the court has to
i nvesti gate whether the causal connection has been
broken in the circunstances of each case.

Simlarly when there is unsatisfactory and
unexpl ai ned del ay between the date of order of
detention and the date of securing the arrest of the
det enu, such a delay would throw consi derabl e

doubt on the genui neness of the subjective

sati sfaction of the detaining authority leading to a
legitimate i nference that the detaining authority
was not really and genuinely satisfied as regards
the necessity for detaining the detenu with a view
to preventing himfromacting in a prejudicia
manner . "

The del ay caused in this case in issuing the order of detention has not
been explained. |In fact, no reason in that behal f whatsoever has been
assigned at all

Admittedly, furthernore, the status report called for fromthe Custons
Depart nent has not been taken into consideration by the conpetent
authorities.

A Division Bench of this Court in K S. Nagamuthu v. State of Tam
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Nadu & Ors. [2005 (9) SCALE 534] struck down an order of detention on

the ground that the relevant nmaterial had been withheld fromthe detaining
authority; which in that case was a letter of the detenu retracting from
confession nade by him

Having regard to the findings aforenentioned, we are of the opinion
that grounds (iii) and (iv) of the decision of this Court in Al ka Subhash
Gadia (supra) are attracted in the instant case.

For the reasons aforenentioned, the inpugned order of detention

cannot be sustained, which is set aside accordingly. The appeal is allowed.




