http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 19

REPORTABLE

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 5570 OF 2001

Ram Avadh & Ors. ... Appell ants
Ver sus
Ram Das & O's ... Respondent s

JUDGMENT
TARUN CHATTERIJEE, J.

1. This appeal is directed against the judgment and
order dated 22nd of My, 1998 passed by a | earned
single judge of the H gh Court of Judicature at
Al 'l ahabad (Lucknow Bench) in WP.~No. 2016 of
1981 whereby the Hi gh Court had di sm ssed the
wit petition filed by the appell ants agai nst an
order of the Assistant Director of Consolidation
Sul tanpur hol di ng the sal e deed dated 21st of My,

1969 in favour of the appellants to be illegal
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2. This case has a chequered history, which would be
clear fromthe following facts leading to the
filing of this appeal

The appel |l ants alleged that by virtue of a
regi stered sal e deed dated 21st of My, 1969,
they are the vendees of = of the land in Khata
No. 98 (in short "the suit property") recorded
in the name of the vendors viz., Bhagirati,
Putai, Ram Newaj, Matadin, Bachai and Ram Avadh
alias ‘Avadhu (in short "Bhagirati & ors.") who

are co-tenure holders with the respondents. A

notification under Secti on 4 of t he urp
Consol i dati on of Hol dings Act, 1953 (in short

"t he Act™) was i ssued f or consol i dati on
operation. The appel I ants filed obj ecti ons
under Section 9(2) of t he Act bef ore the
Consolidation Oficer for recording their nanmes

in place of Bhagirati & ors.-in the revenue

records contending that they had obtained the

regi stered sal e deed dated 21st of My, 1969

but by m st ake of t he Lekhpal , their nanes

could not be recorded in the revenue records.
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The respondents also filed objections claimng

that Bhagirati & ors. or their father Faqgir had

no share in the suit property and that the suit

property bel onged to one Sanehi exclusively and

therefore, Bhagirati & Os. did not have any

right to sel | t he sarme. Accordi ngly,

respondents strongly contested the case of the

appel | ants who prayed for inclusion of their

nanes in place of Bhagirati & Os.

By an order dated 15th of March 1970, the

Consol i dation O ficer all owed the objections of

the appellants and directed that their nanes be

recor ded agai nst the sui t property.

respondents preferred an appeal under section

11(1) of the Act before the Settlenment Oficer,
Consol i dati on but the same was di sm ssed by the

or der dat ed 18t h of Decemnber, 1970.

aggri eved, t he respondents filed a

under Secti on 48 of t he Act bef ore

Assi stant Director - Consolidation; which was

al l owed by an order dated 16th of August 1971

Agai nst this or der passed in revision,

t he

The

Feel i ng

revision

t he

t he
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appel lants filed a wit petition being WP No.
1797 of 1971 and the sane was allowed on 14th

of Novenber, 1978 and the natter renmanded to

t he Assi st ant Di rector - Consol i dati on for
deci di ng t he revision af resh. The Assi st ant
Director Consol i dati on al | owed t he revision
this tinme al so by his or der dat ed 20t h of
February 1981. Feel i ng aggri eved, t he
appel l ants filed a writ petition bef ore t he

H gh Court being 2016 of 1981, which, however,
was di-smi ssed by the judgnment and order dated
22nd of May 1998. It is this decision of the
Hi gh Court, whi ch is now i mpugned in this
appeal
3.Before we proceed further, considering the fact

that concurrent findings of fact arrived at hy

t he Consol i dati on O ficer and t he Settl ement
O ficer-Consolidation wer e set asi de by t he
Assi st ant Di rector - Consol i dati on in revision

whose decision was affirmed by the H gh Court in

the i npugned judgment, we deemit expedient to
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| ook at t he findi ngs of Hi gh Court and the

Consol idation Oficer.

Let us first look at the findings of the
H gh Court relying on which the wit petition
of the appellants was dism ssed. The findings
are as under: -
i)At the tine of Third settlement, Sanehi was the
only recor ded tenur e- hol der of t he | and in
guestion and Faqir was' not recorded as a co-
t enur e hol der.
ii) The nane of Faqgir was recorded only in the
year 1356 Fasli wi thout there being any order
showi ng t he title of Faqi r or showi ng t he
ground on account of which hi's nane was entered
as a co-tenure holder of the suit property and
therefore, there was no evidence on record to
show how his name could be entered as a co-
tenure holder in the year 1356 Fasli
iii) The mere fact that in the khetauni of 1356
Fasli, it was nentioned that the tenure-hol ders

were occupying the land for 15 years, the sane
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could not confer any title on Fagir whose nane
did not find place at the time of the Third
settl enent.

iv) Unless it was shown by Bhagirati & O's.

t hat t he title of t he sui t property was
acquired by Faqir before 1356 Fasli and unl ess

the node of acquisition of title was shown, the

nere recording of Fagir’s nane as a co-tenure

hol der of Sanehi in the year 1356 Fasli woul d

not make Fagir a co-tenure hol der of Sanehi in

the suit land.

v) The Assistant Director of Consolidation in

revision had rightly held that the entry in

favour of Faqgir was fictitious and coul d not

have been relied upon by t he Consol i dati on
officer and the assistant settlenment officer

(consolidation) to confer any title on Fagir,

his heirs Bhagirati & Ors. and their vendees,

the appel |l ants.

Vi) In connection with t he | and of anot her

village, it was nentioned that Sanehi had not

taken patta of land for the benefit of his
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brother Faqir and that being so, the jointness
with regard to the suit property could al so not
be assumed.

vii) Since the appellants were the transferees
fromBhagirati & ors. and since the title of
Faqir, the ancestor of Bhagirati & Ors. could
not be established, the appellants were rightly
denied the relief by the Assistant Director of

Consol i dati on.

viii) The benef it of the authority of the

Supr ene Court reported in Sri Nat h Si ngh
O's. Vs. Board of Revenue [AIR 1968 SC 1351]

was not available to the appell ants because the

entry of 1356 Fasli in favour of Fagir was

fictitiously recorded and therefore, no right

&

of co-tenure hol der coul d be sai d to have

accrued to Faqir.

As noted herein earlier, the H gh Court
dism ssed the wit petition of the appellants

on the above findings and affirmed the decision
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and t he findi ngs of the Assi st ant Di rector-
Consol i dati on passed by the latter in revision
4. In contrast to the above findings of the Hi gh
Court relying on which the appellant’s clai mwas
rejected, the Consolidation Oficer arrived at
the following findings in his order dated 15th of
May, 1970 and upheld the clai mof the appellants:

i) The extracts of Khat auni 1356 Fasl i and 1357
Fasl i reveal ed that the nanme of Faqi r was
present and that he became Sirdar in 1350 Fasl
as on file.

i) Ram Das had del i berately avoi ded the
di scl osure of his grandfather’s nanme D har or

Dehpal but his ignorance regarding the name of

his grandfather i.e. Sanehi’s father would not

nean t hat Di har or Dehpal was not Sanehi’ s

f at her.

iii) The assertion regarding D har or Dehpal as

nmade by Bhagi r at hi finds support from t he
extract of settlenent and certified copy of the

extract of 1356 Fasli, 1357 Fasli on record.
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iv) Fagir was an occupant in 1356 Fasli and his
heirs had been entered in the Khata in 1368

Fasli by an order of the court after the death

of Faqgir in 1367 Fasli

v) The name of Fagir was present in 1356 Fasl

al ongwi t h Sanehi and by virtue of having been

in physical cultivatory occupation of the plots
from 1356 Fasli onwards, Faqir becane Sirdar

t her eof and hi s sons, whose nanes
recorded, 'were the bonafide Sirdar of the |ands
and were entitled to = share because Ram Dass

did not explain who they were if not fromthat
branch.

vi) As to whether Bhagirati & ors. had the

right to transfer, the statenent of A R K on
the file showed that on 1.5.1969, ten tines

rent had been deposi ted in t he
treasury and t her ef or e, the vendor
deenmed to have beconme bhum dari of the | and
fromthe date of depositing the amounts in the

state treasury.

had been

gover nnment

woul d be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of

19

5. The above findings of the Consolidation Oficer
wer e af firmed by t he Assi st ant
O ficer, Consolidation in his order dated 18th of

Decenber 1970.

6. The | ear ned counsel f or
argued before us that under Section 48 of the
Act, the Assistant Director of Consolidation
did not have the jurisdiction to set aside the
findings of fact recorded by the courts bel ow
wi t hout any basi s and
particularly in view of 'the fact that the nane
of Faqir was recor ded as
possessi on along with Sanehi, both being rea

br ot hers and sons of Dehpal .
counsel for the appel lant s
before us that the appellants would be entitled
to t he benefi t of Secti on

Zam ndari Abolition and Land Reforms Act, 1950
(in short "UPZA&LR Act) which provides that the

entries in the base year 1356 Fasli _are fina

and confers al | rights on t he

Sett | enment
t he appel I ant s
on assunpti ons

cul tivator in

The | ear ned

further ar gued
20 of t he uU. P.
occupant who

10
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woul d be entitled to retain possession thereof.
It was al so argued that the High Court and the
revi si onal court had adopt ed an erroneous
approach by rel ying on the resul t of a

litigation in respect of sonme other land in a
different village wherein Sanehi was held to be
exclusive | essee and therefore, it was argued
that it could not be assuned that the present
revenue record showi ng j oi nt possessi on
occupation of Faqi r and Sanehi becane
unreliable. Finally, the |earned counsel for
t he appel I ant s cont ended bef ore us t hat
respondents did not take any steps to chall enge
the revenue record containing the name of Faqir
bef ore any court and in fact, the nanes of
Faqir's sons i.e. Bhagirati & Ors. were nutated
in 1368 Fasli after the death of Faqir by an
or der passed by t he Tehsi | dar wher e
respondents were on notice.
7. These subm ssions of the |earned counsel for the
appel l ants were contested by the | earned counse

appeari ng on behal f of the respondents.

and

t he

t he

The

11
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| earned counsel for the respondents argued that
the suit property is the sole acquisition of the
respondent’s gr andf at her Sanehi and t hat t hey
have been occupyi ng the sane exclusively after
his death and thus are the sole holders of the
suit property and therefore, Bhagirati & Os. had
no title of the | and in di spute whi ch could
entitle themto sell the suit property to the
appel lants. It was further argued that Faqgir got
a fictitious entry of his nanme nade in the
Khet auni- 1356 Fasli and his name was not present
at the tine of the Third Settlenent.
8. Havi ng heard the/l earned counsel for the parties
and after exam ning the inpugned judgnment and the
orders of the courts bel ow and other materials on
record, we are of the opinion that this appeal
deserves to be allowed for the reasons set out
herei nafter.
9. Fromthe admtted pedigree chart produced before
us, it is pellucid that Faqgir and Sanehi were
real br ot hers and sons of Dehpal . The record
shows that the suit property was recorded in the

12
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nane of Faqir and Sanehi in the Khatauni for 1356
Fasli and this entry continued in the Khataun

for 1357 Fasli to 1366 Fasli. It was a finding of

f act of t he Consol i dati on O ficer

affirmed by the Settlenent Oficer, Consolidation
t hat Faqi r was in possessi on

cultivator in possession from 1356 Fasli onwards.

It was al so a finding of
Consol i dati on Oficer t hat after
Faqir i'n 1356 Fasli, the nanes
Bhagirati & Ors. were mutated in place of their

father in 1368 Fasli on the basis of an order

passed by the Tehsi | dar wher e the
wer e on noti ce. These findi ngs
reversed by t he revi si onal court
affirmed by the Hi gh Court on-the ground that the

nane of Faqgir was not present at the tine of the

Third Settlenment and therefore, the Khatauni for

the year 1356 Fasl i upto 1366

fictitious. It is significant to note that the
respondents had not taken any steps to expunge

t he nanes of the vendors fromthe record even

f act

t he

of

of

whi ch was
recorded

of t he
deat h of

hi s sons

respondent s

f act wer e
whi ch was
Fasl i wer e

13
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t hough they continued to be recorded along with

t he respondents. Furthermore, a |lot of weight
has been placed by the revisional court as well
as the H gh Court on the result of a litigation
in respect of sone other plots wherein it was
concluded that a certain | ease does not appear to
have been entered by Sanehi for the benefit of
the joint Hindu famly and as such, Fagir could
not be held to be a co-tenant. W are of the

opi nion that the result of that ' litigation should
not have any bearing on the present case. It is
an admtted fact that in the year 1356 Fasli, the
nane of Faqgir was entered along with Sanehi in
the Khetauni and yet it was held that this nust
be wrong because in respect of |and in another
village, the | ease was held to be exclusively
that of Sanehi and not for the benefit of Faqir
This, in our opinion, has been given exaggerated

and undue inmportance by both the revisional and

the Hi gh Court. The fact remains that Faqgir’'s
nanme was entered in 1356 Fasli, which was not
chal | enged by the respondent s till 1366 Fasl

14
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i.e. for al nost 11 years. From 1356 Fasl
onwar ds, t hr oughout t he nanes of Faqi r and
thereafter his sons are continuing in the revenue
record and in that Vi ew of t he matter, t he
concurrent findings of fact arrived at by the
courts bel ow shoul d not have been disturbed by
the revisional court and the Hi gh Court.
10. The | earned counsel for the respondents argued
bef ore us that the nane of Faqir was ent ered
fictitiously without there being any order of any
aut hority showi ng the basis on which his nanme was
entered. It is truethat there does not appear
any order passed by any conpetent authority to
show how Faqir got his nanme entered in 1356 Fasl
but that by itself would not [ead us to infer
that the nane was fictitiously entered. Nothing
has been shown to us to prove that Sanehi and
Faqi r had separ at ed prior to 1915 except t he
result of the litigation of 1944 on which, as
not ed herei nabove, we are not inclined to place
much wei ght . From the admi-tted pedi gree chart
al so, as noted herein earlier, it is clear that

15
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Faqir and Sanehi were real brothers and sons of
Dehpal. In this view of the matter, it woul d not
be appropriate to rai se such serious doubts over
how Faqgir’s nane appeared in the Khetauni. In any
vi ew of the matter, in our Vi ew, the vendors
woul d be entitled to the benefit of Section 20 of
the UPZA&LR Act. Section 20 provides that where
the person is recorded as an occupant of any | and
i n Khasra Khatauni for 1356 Fasli, which has been
taken as the base year, he shall be entitled to
retain possession thereof. If the entry was not
chal |l enged, it could not be doubted and have to
be deened to be correct in view of explanation
1l to Section 20 which provide that the entries
in the year 1356 Fasli is final and confers all
rights on occupant. In the present case, the nane
of Fagir appeared along with Sanehiin the 1356
Fasli upto 1366 to 1368. Miutation was carried out
after considering objections of respondents, by
the Tehsil dar.

11. There is another aspect of this matter. In the
present case, even if it is found that the names

16
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of Fagir and subsequently Bhagirati & ors. were

fictitiously recorded, the fact renains that they

were recorded Bhumi dars and co-tenure holders (it

is an adm tted fact t hat Bhagi rat i &
deposi ted ten times t he | and revenue
Sections 134 to 137 of the UP ZA & LR Act for

grant of Bhum dari Sanad in respect of the suit

| and) and t hat no step was t aken by
respondents ever to challenge their title to the

suit property or the inclusion of their nanes in

the revenue record. For this reason, the interest

Os.

under

t he

of t he pr esent appel | ant s cannot be def eat ed

particularly when t hey had nade due enquiries

under Section 55(1) (b) of t he Tr ansfer
Property Act that the vendors were the recorded
Bhum dar s of t he sui t property and had
transferable right bef ore pur.chasi ng t he
property and therefore, in our opinion, they were
bonafi de purchasers for val ue wi'thout notice.

12. Before parting with this judgrment, we nay al so
consi der the submi ssion of the | earned counse

for the appellants that the revisional court viz.

of

sui t

17
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Assi st ant Di rector, Consol i dati on

jurisdiction under Section 48 of the Act to set
asi de t he concur r ent findi ngs
Consolidation O ficer and the Settlement Oficer,
Consolidation. In support of her subm ssion, she
relied on two decisions of this court in Ram
Avtar & Ors. Vs. Ram Dhani. & Ors.[(1997) 2 SCC
263] and Ram Dul ar Vs.
Consol i dation, Jaunpur & O's. [JT 1994 (3) SCC
341]. Fromthese authorities, it is clear that
the Director Consolidation under Section 48 of

t he Act does not have t he
interfere with the/findings of fact, w thout any
basi s and on assunpti ons.

f oregoi ng discussion, we are, therefore, of the
consi dered Vi ew t hat it was
Assi stant Director Consolidation, whose order was
af firmed by t he Hi gh Court

j udgrent , to interfere with

findings of fact arrived at by the Consolidation

Page 18 of

had no

of fact of t he
Dy. Director of

jurisdiction to

In Vi ew of our

not open to the
in t he i mpugned
t' he concurrent

18
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O ficer as al so t he Settl ement
Consol i dati on.
13. For t he reasons af oresai d, we set

j udgrment of the Hi gh Court and the Revisional

Cour t and affirm t he deci si ons

Consolidation Oficer and the Settl enent Oficer,

Consol i dati on. The appeal is thus allowed. There

will be no order as to costs.
[ TARUN CHATTERIEE]
[HARJI T SI NGH BEDI ]
New Del hi
May 14, 2008.

O ficer,
asi de t he
of t he
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