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This appeal by special |eave arises out of judgnent and
order dated 18t" Decenber, 2006 passed by the Hi gh Court of
Judi cature at Madras, whereby the H gh Court <confirmed the
conviction and sentence of the appellants herein under Section
302 of the Indian Penal Code (IPC) while setting aside conviction
and sentence under Sections 120B, 148, 341, 147, 302 read wth
Sections 149 and 109, |PC.

2. The facts in brief, according to the prosecution story, are
that on 28" March, 2002 one Mrugesan (deceased) was
murdered at about 7.30 a.m on the way leading to
Badr akal i anman tenpl e on Kovai Pudur Road in pursuance of a
crimnal conspiracy hatched by the appellants herein and

ot her accused formng thenselves into unlawful assenbly so



as to weck vengeance of the nurder that took place on 26th
March, 2002 of one Sultan Meeran. Before the incident,
Kanakaraj (PW 1), brother of the deceased went to the
bar ber shop situated near the place of occurrence to have a
shave, where his paternal uncle Subramani (PW 4) told him
that the deceased and sone ot her persons were quarrelling at
East of Badrakaliaman tenple. | medi atel y, Kanakaraj (PW
1), rushed towards the place of occurrence and found the
deceased lying on the ground unconsciously wth bleeding
injuries. Gopal akrishnan (PWs) and Rathinasany (PW 28) who
were returning from Badrakaliaman tenple, on hearing the
di stress noise ran towards the place of occurrence and found
Murugesan (deceased) lying in a pool of blood. They told
Kanakaraj (PW 1) that the assailants had fled away after
they had attacked the deceased in revenge of earlier nurder
that took place on 26t" March, 2002 of a nenber of
assail ants’ comunity. Thereafter wthin ten mnutes
Parvathy (PW 6), who owns a fruit vending shop near the
tenple, told Kanakaraj (PW1) that earlier in the norning at
about 6.30 A M she noticed two or three unknown persons
near her shop in a car and on a scooter and then proceedi ng
towards tenple. In the neanwhile, Ganesan (PW 15) reached
at the spot. Thereafter Subramani (PW4), uncle of Kanakar a]
(PW 1), along with Ganesan (PW 15) and others took the

injured (deceased) in his car to the CGovernnent Hospital,



Coi nbatore. En route to the hospital, Ganesan (PW 15) gave
information about the incident to the concerned police
station over his nobile phone. The duty Doctor (PW21),
after exam ni ng Murugesan, decl ared hi m dead. On the basis
of the information given by Ganesan (PW 15), Akbar Khan,
Sub- I nspector of Police, Pothanur Police Station (PW 29)
reached at the hospital at about 8.45 A M where he canme to
know t hat Mirugesan had al ready died. He exam ned Kanakar aj
(PW 1) and recorded his statenent which was registered as
Crime No. 271/02 (Ex.P.1). Thereafter the first information
report cane to be printed as Ex. P.72. Consequent upon the
registration of crinme, Ramachandran, |nspector of Police,
Pot hanur Police Station (PW 30) was appointed as
Investigating O ficer who visited the scene of occurrence at
about 10.00 A M on the very sane day and prepared the
observation mahazar (Ex. P.30), the rough sketch of the
crinme scene (Ex.P.74) and al so recovered material objects
including a knife (M>7) in the presence of Marudhachal am
(PW20) and other w tnesses. Thereafter he proceeded to the
Government Hospital where, in the presence of panchayatdars
and w tnesses, prepared inquest report (Ex.P.73) and gave
requisition (Ex.P.47) to conduct post nortem Sundarrajan,
Prof essor, Forensic Science, Coinbatore Medical College
Hospital (PW 23) on receipt of Ex. P. 47 conducted post

nortem (Ex. P. 48) at 12.25 P.M and opined that the death



was due to haenorrhage and shock resulting from nultiple
stab injuries over chest and corresponding internal injuries
to heart and both | ungs.

. After conpletion of the investigation, the police filed
charge sheet against the appellants and five other co-
accused. The prosecution in all examned 30 w tnesses (PW
1 to 30) and got marked 77 docunents in evidence. The
prosecution al so produced naterial objects which were marked
as MO 1 to 43.

. The trial court accepted the prosecution s case and believed
the evidence of PW 2 to 4 and based on their evidence,
convicted the appellants herein under Sections 302, 120B,
148, 341, 147, 302 read wth Sections 149 and 109, of the
I ndian Penal Code (IPC) and sentenced to life inprisonnment
and various other terns of inprisonnent to run concurrently.
The trial Court also convicted the other accused under
various Sections of the IPC. The trial court held that the
prosecution proved its case beyond reasonabl e doubt agai nst
t he appellants and held themguilty of having entered into a
crimnal conspiracy, unlawful assenbly and comm tting nurder
of the deceased. The H gh court, however, confirnmed the
conviction of the appellants only under Section 302, |PC and
acquitted them of the rest of the charges and conpletely

acquitted rest of the accused.



5. W have heard the |earned counsel appearing for the

appellants as well as for the State and perused the materi al
avai |l abl e on record.

. Shri N Natarajan, |earned senior counsel appearing on
behal f of the appellants subnmitted that the presence of the
so called eyewitnesses (PW 2 to 4) at the scene of offence
is highly doubtful. The subm ssion was, their evidence is
totally unt rustwort hy and suffers from mat eri al
contradictions. It was further submtted that the theory of
conspiracy set up by the prosecution was disbelieved by the
Hi gh Court and on the sane anal ogy, the Hi gh Court ought to
have totally disbelieved PW 2, 3 and 4 and if their
evidence is not taken into consideration, there is no other
evi dence based on which the appellants could be convicted
for the charge under Section 302, IPC. It was also submtted
that there is enornous delay in submtting the statenments
recorded under Section 161, C.P.C. to the Court since they
were received by the Court after eleven days of recording
the statenments. The cunul ative effect of these factors makes
the whol e prosecution case doubtful and the appellants are

at least entitled to benefit of doubt.

. The Jlearned counsel for the State submtted that the

evidence of PW 2 to 4, is cogent and there is no materia
contradictions in their evidence even though they were

subjected to lengthy cross-examnation. Al of them have



identified the appellants in the test identification parade.
Their presence at the scene of occurrence is very well
established by the evidence of Savithri (PW 8), Thangaraj
(PW 18) and Marudhachal am (PW 20) and there is no reason to
di sbel i eve their evi dence. One of t he | mport ant
circunstances highlighted by the |earned counsel for the
State was matching of blood group of the deceased with the
bl ood found on the MO 6 series i.e., weapons used in the
comm ssion of the offence. Further, the sanme bl ood group was
found on the clothes recovered from the appellants. The
delay in not sending the statenents imediately was due to
the reason that, in quick succession two nurders which were
very sensitive in nature, took place within the jurisdiction
of the Investigating Oficer who was al so entrusted with the
duty to maintain law and order in that area. The subm ssion
was that nere delay in sending the statenents per se would
not vitiate the entire prosecution case. The counsel further
submtted that the Courts below did not commt any error or
illegality in appreciating the evidence. The conviction is
based on proper appreciation of the evidence and there is no
reason or justification to interfere with the concurrent
finding of facts by this Court, so far as the appellants are
concerned, in exercise of jurisdiction under Article 136 of

the Constitution of India.



8. The Courts below held that the death of Mrugesan was
hom cidal in nature. As per post-nortem report (Ex.P-48),
the followwng ante nortem injuries were found on the dead
body:

1) Vertically oblique stab injury over front of right
side of chest measuring 5 cns x 2.5 cns X entering the
right thoracic cavity. The upper outer end of the
wound is 6 cns above and nedial to right nipple. On
di ssection the wound passes backwards, nedially and
downwards in the right third inter costal space cutting
the inter costal nuscles, vessels, nerves and cutting
the fourth rib close to sternum Then it has caused a
stab injury in the wunderlying anterior aspect of |ower
part of upper |obe of right lung nmeasuring 2.5 cns x 1
cm x 1.5 cns and exited out in the inner aspect of
| ower part of right lung neasuring 2.25 cnms x 1 cm
Then it caused a cut in the right side of front of
pericardium nmeasuring 1.75 cns X 1 cmand then caused a
stab in the anterior aspect of right ventricle
nmeasuring 1.5 cns x 1 cm x cavity deep. Peri cardi al
sac contains 50 m of blood with clots. Right pleural
cavity contains 750 ml of blood with clots. The depth
of the wound tract is about 10 cns. The margins of the
wound are regul ar and both ends are pointed.

2) Transversely oblique stab injury over back of left
side of wupper chest nmeasuring 3 cns x 1 cm X entering
the left thoracic cavity. The |lower nedial end of the
wound is 4 cns fromthe mddle of T 3 vertebra. The
wound passes forward, downwards and nedially through
the left third inter costal space causing a stab injury
in the posterior aspect of wupper |obe of left lung

measuring 2 cns x 1 cm x 2 cns. The deepest part
ending as a point. Both ends of the wound are pointed
and the margins are regular. The length of the wound

tract is about 8 cns left pleural cavity contains 400
m of blood with clots.

3) Vertically oblique stab injury over back of right
side of upper chest neasuring 3 cns X 1 cm X entering
the right thoracic cavity. The upper nedial end of the
wound is 1.5 cnms fromthe mddle of T 4 vertebra. The
wound passes downwards, laterally and forwards in the
fourth right inter costal space cutting the right
fourth rib in the posterior aspect and causing a stab
injury in the mddle |obe of right lung neasuring 2.5



cne X 1 cmx 2 cns and the deepest point ending as a
poi nt . The length of the wound tract is about 8 cns.
Both ends of the wound are pointed and the margins are
regul ar.

4) Transversely oblique stab injury over back of |eft
side of upper chest close to mdline nmeasuring 3 cns X

1 cm x 3.5 cns deep in the nuscle plane. The | ower
inner end of the wound is close to mddle of T3
vert ebra. The wound passes downwards, laterally and
f orwar ds. Both ends of the wound are pointed and

margi ns are regul ar.

5) Vertically oblique stab injury just bel ow the right
side of lower |ip neasuring 1 cmx 0.5 cns through and
t hrough and exiting through the buckle surface of the
lower lip on the right side, wound neasuring 0.75 x 0.5
cm The wound passes upwards, backwards and | aterally.
The |l ength of the wound tract is about 1 cm The upper
inner end of the wound is 1 cm right to mdline of
chin. The ends of the wound are pointed (both) and the
margi ns are regul ar.

6) Vertically oblique stab injury over the mddle
third of back of left armneasuring 4.5 cns x 2 cns X 6
cns deep in the nuscle plane. The distal outer end of
the wound is 8 cns above |eft elbow The wound passes
upwar ds, forwards and nedially. Both the ends of the
wound are pointed and margi ns are regul ar.

7) Qolique stab injury over the posterior aspect of
left hip measuring 3 cns x 1 cm x 5 cns deep in the
nmuscl e pl ane. Both ends of the wound are pointed and

the margins are regular. The | ower outer end of the
wound is 7 cns below and behind the left anterior
superior iliac spine. The wound passes forwards,

upwards and laterally.

8) An oblique cut injury over left side of upper lip
measuring 3 cns x 1 cmx 1 cm nuscle deep

9) An oblique cut injury over left side of lower |lip
measuring 4 cns x 1 cmx 1 cm nuscle deep

10) Transversely oblique incised wound over front of
upper part of neck just above thyroid cartilage
measuring 3 cns x 1 cm x skin deep

11) olique incised wound in the mddle of right infra
clavicular region neasuring 1 cmx 0.5 cm x skin deep.



The upper inner end of the wound is 6 cns from the
nmedi al end of right clavicle.

12) Transversely oblique skin deep incised wounds four
In nunber in the left sub scapular region neasuring 5
cnme x 1 cm 3 cne x 1 cm 2cns x 0.5 cmand 1 cmx 0.5
cm

13) Transversely oblique skin deep incised wound over
upper inter scapular region on the right side neasuring
2 cm X 1cm

14) Transversely oblique skin deep incised wound over
the back of right |ower chest neasuring 2 cns x 0.5
cns.

15) Vertically oblique skin deep incised wound over the
upper inter scapular region on the left side neasuring
4 cms x 0.5 cm

16) Vertically obliqgue skin deep incised wound over the
upper inter scapular region on the right side neasuring
2 cms x 0.5 cns.

17) Transversely oblique skin deep incised wound over
the back of left side of upper abdonen neasuring 2 cns
X 1 cm

18) Transversely oblique skin deep incised wound over
t he dorsum of right wist neasuring 5 cns x 0.5 cm

19) Oblique cut injury over the dorsum right hand
measuring 5 cns x 1 ¢cm x bone deep

20) Another transversely oblique cut injury over the
dorsum of right hand close to right index finger
measuring 3 cns x 1 cm x bone deep

21) Qblique cut injury over the radial aspect of right
pal m neasuring 2 cns x 0.5 cmx 1 cm nuscl e deep.

22) olique cut injury over the nmedial aspect of | ower
third of right thigh 5 cns above right knee neasuring 7
cne X 2 cnms X 1 cmdeep in the subcutaneous plane.

23) Transversely oblique cut injury over the front of
upper part of left arm 12 cns below the top of Ileft
shoul der neasuring 2 cnmse x 1 cm x 1 cm deep in the
muscl e pl ane.



24) blique incised wound over the front of upper part
of left forearm 8 cns below | eft el bow neasuring 3 cns
X 0.5 cm x skin deep

25) Abrasions seen in the follow ng regions:

lcmx 1 cm 0.5 x 0.5 cmover right side of forehead.

3 cm x 0.25 cm over right l|ateral aspect of |ower
chest.

2 cmx 1 cm 0.5 cmx 0.5 cm over dorsum of proxinal
part of right forearm

2 cmx 1 cmover back of right el bow

3 cmx 1 cm 2 cmx 1 cmover |lateral aspect of upper
part of right |eg.

4 cm x 3 cm over lateral aspect of mddle third of
right thigh

2 cmx 1 cmover the lateral aspect of right hip.

7 cm x 4 cm over the lateral aspect of right glutea
regi on.

3 cmx 1 cmjust below | eft mastoid.

4 cmx 1 cmand 3 cmx 1 cmover left |ateral aspect of
neck.

3 cmx 1 cmover |eft supra scapul ar region.

4 cmx 0.5 cmand 1 cmx 1 cm over |ateral aspect of
upper part of left arm

1 cmx 1 cmover posterior aspect of |lower part of |eft
arm

5cmx 4 cmand 0.5 cmx 0.5 cm over posterior aspect
of left el bow

4 cmx 2 cmover |ateral aspect of |eft hip.

Multiple tiny scratch abrasions over |eft knee, |ower
part of left forearm right hand, right side of face,
| eft side of forehead, dorsum of nose and over front
of neck.

O her findings:



Peritoneal cavity enpty.

Lungs cut section pale.

Heart all chanbers enpty. Coronaries patent.

Hyoi d bone intact.

Stomach contains 150 ml of brown colour fluid wthout

any specific snell. Micosa pale.
Small intestine contains 20 m bile stained fluid
wi t hout any specific snell. Micosa pale.

Li ver, spleen, kidneys and brain cut section pale.
Urinary bl adder enpty.

Ext er nal genitalia nil injury. Ri ght hydrocel e
present .

1. According to the nedical opinion, the death

Mirugesan was caused due to excessive haenorrhage and

shock on account of nultiple stab injuries over chest

and corresponding internal injuries to heart and both

| ungs.

The short question that arises for our consideration in

this appeal is as to whether the courts bel ow commtted

any manifest error in relying on the evidence of eye

Wi tnesses, Natarajan (PW2), Rajendran (PW3) and

Subramani (PW4) to convict the appellants for the

charge under Section 302, |PC

3. Before analysing the evidence of PW-2 to 4, |let

have a |ook at the evidence of Savithri (PW 8) whose

version is inportant to appreciate the contention

regarding the very presence of PW - 2 to 4 at the

scene of offence.



4. PW8-Savithiri, was residing nearby Badrakal i amman Koi |
at Kovai Pudur Pirivu and her husband is a transport
operator owning a lorry. It is in her evidence that on
28th March, 2002 at about 7 a.m Natarajan (PW2) along
with two other persons cane to her house when her
husband was away, stating that they have conme to know
that her husband desired to dispose of his lorry owned
by him which they wanted to purchase, and therefore,
wanted to have a look at the lorry. The lorry was
stationed at a distance of about 30 feet from her
house. The distance between the lorry where it was
stationed and the footpath was about 20 to 25 feet.
That, after finishing her household work, she canme out
of the house at about 9 a.m and found that there was a
heavy crowd near the footpath. Meanwhile, her husband
also reached the hone. She was exam ned on the sane
evening and she narrated the incident to the police.
She was not subjected to any cross-exanm nation by the
appel l ants. Marudhachalam (PW 20) is the husband of
PWB-Savithiri. It is in his evidence that he was in
deep financial problens and proposed to di spose of his
lorry and for that purpose sought the assistance of
sonme brokers including that of Natarajan-PW2. He stated
in his evidence that by the tinme he returned hone at

about 9 a.m, he saw that there was a crowd at a



di stance of 50 feet away from his house. He went to the
scene of occurrence at about 10 a.m along with his
br ot her Paramasi vam The police were investigating the
matter and the mahazar (Ext. P30) was prepared in which
his brother Paramasi vam had signed. It is also in his
evidence that his wife Savithri (PW8) infornmed him
about Natarajan (PW2) and two others cane to inspect
the lorry stating that they were interested to purchase
t he sane.

Natarajan (PW2), is an autonobile broker dealing with
the sale and purchase of old trucks and cars. It is in
his evidence that his friend Subramani (PW 4), who at
the relevant tinme was doing business in sale and
purchase of tomato in whol esale, intended to purchase a
lorry and in that connection went to the house of
Mar udhachal am (PW 20), at Kovai Pudur. At that tine,
they have heard noise “ayyo ammma” and he along wth
other two went running there and found that three
persons were stabbing the deceased repeatedly and the
time was 7.00 or 7.30 a.m It is also in his evidence
that one anong the accused sustained a cut injury on
his right wist. On seeing the incident, they ran away
from the place and went to several places. They have
reached their house at about 5 p.m and in the evening

at about 8.30 p.m, the Inspector of Pothanur police



inquired fromhimas to what he had seen in the norning
of that fateful day. H's statenment was recorded.
Thereafter, he was required to attend t he
identification parade to be held on 237d April, 2002 at
Salem prison and on that day, he identified the
appellants 1 and 2 before the Judicial Magistrate and
|ater identified appellant No.3 in the Court. He
further deposed that he is assisted by Rajendran (PW
3) in his business. It 1is in his evidence that
Subramani (PW4) cane to him to purchase a lorry
sonetime before the incident of the fateful day. He
further stated that he knew that one lorry was
avail able for sale with Mrudhachalam (PW20) and in
that connection, he along with PW-2 and 4 visited the
resi dence of PW20 at about 6.00 A M on the day of
occurrence for the inspection of the lorry. It is in
his evidence that at about 7.00 or 7.30 a.m when they
were verifying the general condition of the lorry,
t hree persons crossed themtowards West and ten m nutes
thereafter, they heard a cry in pain from that side
which made them to run towards that place, where they
saw t he deceased being stabbed by the accused with the
knives in their hands. He specifically stated that one
anong the three assailants got a cut injury on the

ri ght hand. It is worthwhile to nention that he



asserted in his statenent that he could identify the
three assailants which he did in the test
identification parade.

. The evidence of Rajendran-PWB and Subramani (PW 4) is
nore or |less the sanme as that of PW2-Nataraj an.

It is in the evidence of PW 2 to 4 that after
wi tnessing the ghastly incident of attack, they fled
away from the scene of offence due to fear. W are
unable to appreciate the criticism levelled by the
| earned senior counsel appearing for the appellants
that if PW 2 to 4 were really present at the scene of
occurrence, nothing prevented them from informng the
pol i ce. The response, behavi our al patterns of
individuals in such a situation differs from person to
person and it cannot be said that response of every and
any human being would be simlar on such occasions. My
be PW 2 to 4, were reeling under shock and
nervousness. They were roam ng here and there and as is
evident from their evidence, they have reached their
respective houses only in the evening after 5 p.m The
further criticism was that they were examned only in
the evening of 28th March, 2002 and there is no reason
offered by the 1.0 for not exam ning them inmediately
but only in the night of 28t March, 2002. Be it noted,

there was no question put in the cross-examnation to



PWBO- | nvestigating Oficer, as to why he did not chose
to examne PW 2, 3 and 4 imediately at the tinme of
i nquest or thereafter. The nere fact that they were not
exam ned during the inquest is of no consequence. It is
nobody’s case that they were present at the tine of
i nquest and yet their statenent was not recorded by the
I.O On these grounds, the presence of PW at the scene
of occurrence cannot be disbelieved. That apart, the
evidence of PW 2 to 4 that the appellants are the
assai l ants, gets support fromthe evidence of PW 5 and
28. Wiile PW 5 and 28 were returning after worship at
the tenple, they heard a hue and cry which made themto
run towards the scene of offence, where they saw three
persons running away fromthe scene of offence. PWs, in
the test identification parade, identified appellant
No. 2. PW28 (Rathinasany), whose evidence is nore or
| ess sane as that of PWh, had also identified appell ant
Nos. 1 and 2 in the test identification parade held on
2374 April, 2002. It is in the evidence of PW 5 and
28, that they have seen Mirugesan (since deceased) just
crossing the tenple while they were going into the
tenple to offer prayers. There is no reason to
di sbelieve the evidence of PW 5 and 28 that they have
seen all the three assailants, nanely, appellants

herein escaping fromthe scene of offence. They are al



i ndependent  wi tnesses, whose evidence cannot be
rejected on any ground what soever.

. There is no reason to reject or disbelieve the evidence
of  Gopal akrishnan (PW5) and Rathinasany (PW28)
altogether as both of them gave simlar version in
their evidence. Gopal akri shnan (PW5) who is a resident
of Pal akadu- Coi nbatore road at Kovai Pudur Pirivu road,
deposed in his testinony that at about 7.15 A M he
went to Badrakaliamman tenple for worshipping on
28.3.2002 and at the sane tine Rathinasany, who is al so
a resident of the sane locality came to the said
tenple. He further stated that when both of them were
returning after worship, Mirugesan (deceased) was found
crossing the tenple. It is in his evidence that at the
sane time they heard the accused shouting “yesterday
you closed one Sultan Meeran, as a retaliation we are
closing you now'. On hearing the said dial ogue, they
rushed towards the place of occurrence and found
Murugesan |lying on the ground in a pool of blood while
the assailants were running towards South of the scene
of occurrence. He further stated in his evidence that
on seeing the said Miurugesan lying in a pool of blood,
they were shocked and stood there itself for a while.
He knew that the deceased Mirugesan bel onged to RSS and

t herefore, he alongwith Rathinasany (PW28) wer e



proceeding to inform Ganesan (PW 15) who was in charge
of BJP party in the area and found that Ganesan (PW 15)
was comng in the opposite direction. Two or three
persons canme running along with Ganesan and all of them
took the injured Mirugesan in a car to the hospital.
Subramani (PW 4), uncle of Mirugesan was one anongst
t hem

Now we proceed to consider the submssion of the
| earned senior counsel that the statenents of PW 2 to
4 (eyewi tnesses), though purported to have been
recorded on 29t" March, 2002, had reached the Court
only on 11.4.2002 which according to him nakes the
whol e prosecution story doubtful. In fact, PWO0-the
Investigating Oficer explained that in the case of
murder of Sultan Meeran on 26t" March, 2002, and the
mur der of Murugesan (deceased) on 28th March, 2002 in
successi on, the entire «city of Coi nbatore and
surroundi ng areas were in a highly disturbed state and
wi despread bandobasth was arranged in surrounding
areas. Adverting to this aspect of the matter, the High
Court in cl ear and cat egori cal terns, upon
reappreci ation of the evidence, held that in such a
situation, no one could find fault wth the
I nvestigating Oficer in not sending the statenents of

PW 2, 3 and 4 to the Court before 11th April, 2002.



10.

Mere delay in sending the statenents of PW 2 to 4 per
se would not meke their evidence unacceptable unless
sonething glaring is brought to our notice to doubt
their very presence at the scene of offence. As rightly
poi nted out by the Hi gh Court, the evidence of PW 2 to
4 is so clinching, wherein they have stated in clear
and categorical terns that three persons |oining
t oget her stabbed one individual. That portion of the
evidence remains unshaken. It is true that the
assailants were not previously known to PW 2 to 4. But
they have later identified the appellants as the
persons who stabbed the deceased.

Lear ned seni or counsel relied upon the judgnent of this
Court in Thulia Kali Vs. The State of Tam | Nadu! and
Mar udanal Augusti Vs. State of Keralaz in support of
his subm ssion that the delay in sending the statenents
recorded under Section 161, C.P.C. to the Court is
fatal to the prosecution’s case. Thulia Kali deals wth
i nportance of tinely despatch of the first information
report which is an extrenely vital and val uabl e piece
of evidence for the purpose of corroborating oral
evi dence adduced at the trial. In Mrudanal Augusti
this Court on the facts held that there was a del ay of

as many as 28 hours in submtting FIR to the Special

1(1972) 3 SCC 393
2(1980) 4 SCC 425



11.

Magi strate whi ch remai ned unexpl ai ned by t he
Investigating Oficer in spite of being questioned. The
Court canme to the conclusion that there was no proper
expl anation as to why there was delay in sending the
FIRto the Court. W fail to appreciate as to how those
judgnents would help the defence in this case since
there is no delay in sending the FIR in the present
case. There is a delay in sending the statenents of PW
2 to 4 recorded under Section 161, C.P.C. There is a
clear explanation available on record that the
I nvestigating O ficer was al so in charge of nmintaining
law and order in the area that got vitiated after two
murders in succession leading to a |lot of comoption and
communal strife. There is no reason to reject the
explanation as to why the statenments recorded under
Section 161 Cr.P.C. could not be pronmptly despatched to
the Court. It was obviously for the reasons beyond
control of the Investigating Oficer. Nothing is
further suggested to accept the theory propounded by
the learned senior counsel. It is nobody s case that
such statenents were not recorded by the Investigating
Oficer at all. The suggestion nmade in this regard to
PW 2 to 4 was denied by them

The |earned senior counsel placed heavy reliance on

judgnment of the Madras H gh Court in Karunakaran



Jabamani Nadar In re.® where the Mdras H gh Court
underscored the inportance of speedy despatch of the
docunents, such as the original report, the printed
formof FIR inquest report and statenent of w tnesses
recorded during inquest and the statenents of w tnesses
recorded under Section 161(3) of C.P.C. There is no
quarrel with that proposition and the inportance of
requi renent of sending the vital docunents to the Court
W thout any delay. But the delay may occur due to
variety of facts and circunstances. Delay in despatch
of the said docunents by itself may not be fatal to the
prosecution in each and every case. The question as to
what is the effect of delay in sending the wvital
docunents to the Court may have to be assessed and
appreciated on the facts and circunstances of each
case. It is not possible to lay down that delay in
despatch of the vital docunents in each and every case
defeats the prosecution’ s case.

12.W do not find any material on record to accept the
subm ssions made during the course of hearing of this
appeal that PW20, did not own any lorry with himso as
to be sold and the said lorry was not stationed nearhby
the scene of occurrence. W do not find any reason to
di sbelieve the statenent of PW 8 and 20 in this regard

which is clear, categorical and forthcomng which we

31974 L.W.(Crl) 1190



13.

have discussed in the preceding paragraphs. The
subm ssion is accordingly rejected.

W may have to deal with yet another subm ssion nade by
the | earned senior counsel for the appellants that the
investigation was not fair as there were many m ssing
links in the process of investigation. This subm ssion
was made by the |earned counsel contending that the
i nvestigation does not reveal as to how the
I nvestigating Oficer cane to know about the presence
of PW 2 to 4 at the scene of occurrence and for
recording their statements in that regard. This Court
in State of Karnataka Vs. K. Yarappa Reddy“ held that
“even if the investigation is illegal or even
suspi cious the rest of the evidence nust be scrutinized
i ndependently of the inpact of it. Oherwse the
crimnal trial wll plumet to the Ilevel of the
investigating officers ruling the roost. ... Crimnal
justice should not be nade a casualty for the wongs
commtted by the investigating officers in the case. In
other words, if the court is convinced that the
testinony of a witness to the occurrence is true, the
Court is free to act on it albeit the investigating
officer’s suspicious role in the case”. The ratio of

the judgnment in that case is the conplete answer to the

4(1999) 8 SCC 715



subm ssion nmade by the |earned senior counsel for the
appel | ant s.

14. One nore subm ssion of the |earned senior counsel was
that the prosecution failed to establish the notive for
commtting the crime by the appellants. In the |ight of
the direct evidence of PW 2 to 4, and 8 and 20, the
notive part has no significance. Even otherw se there
is enough material available on record in the present
case that the notive for the present nmurder was in
retaliation to the nurder of one Sultan Meeran
all egedly by a group of persons belonging to an outfit
of which the deceased was stated to be a nenber

15. W do not find any reason whatsoever to interfere with
the concurrent finding of fact arrived at by the Courts
below in order to convict the appellants for the
of fence puni shable under Section 302, IPC. W do not
find any reason or justification to disbelieve the
evidence of PW 2, 3 and 4 along with the evidence of
PWw 8 and 20 and the nedical evidence. Once the
evi dence of these witnesses is found acceptable, the
i nevi tabl e consequence is to confirm the conviction of
the appellants under Section 302, IPC. The Hi gh Court
in its elaborate judgnment critically assessed and
anal yzed every nuance of the evidence and found a clear

case against the appellants. The reappreciation of the



evi dence by the appellate Court did not result in any
mani fest injustice. W have | ooked into the evidence to
satisfy ourselves as to whether the Courts bel ow have
conmtted any manifest error in appreciating the
evi dence available on record and on such scrutiny, we
find that the Courts below did not commt any error
what soever in accepting the evidence available on
record. In the ~circunstances, we hold that the
appellants mserably failed to nake out any case
requiring our interference under Article 136 of the

Consti tution.

16. W accordingly find no nerit in the appeal and the

same i s accordingly dism ssed.

( SURI NDER SI NGH NI JJAR)

New Del hi,

Apri

19, 2010.



