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Yashpal Singh and Anr
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BENCH
ARI JI T PASAYAT & S.H KAPAD A

JUDGVENT:
JUDGMENT
(Arising out of SLP(Crl.) No. 1507 of 2004)

AR JI' T PASAYAT, J.

Leave granted.

Challenge in this appeal is to the legality of the

j udgrment rendered by a learned Single Judge of the Punjab
and Haryana Hi gh Court holding that the proceedings
initiated on the basis of a conplaint alleging infraction of
Section 138 of the Negotiable Instrunment Act, 1881 (in short
the *Act’) was not maintainable. Therefore, the proceedi ngs
wer e quashed, allow ng the petition filed under Section 482
of the Code of Criminal Procedure, 1973 (in short 'the
Code’).

Background facts filtering out unnecessary details are
as under:

The conplaint was filed by the appellant alleging that

in the year 1995 respondent no.1l had issued a cheque for a
sum of Rs.5,15,053.72 representing bal ance anount payable to
the appellant for supply of goods to a partnership firm of
whi ch respondents are partners. It was indicated that the
total amount payabl e was Rs. 49, 21, 482. 72 as agai nst which
the accused persons had paid Rs. 44,06, 429/-, |eaving bal ance
of Rs.5,15,053.72. A cheque [drawn on Oiental Bank of
Conmer ce, Ladwa branch (Account no.954)]was issued for the
same anount on 27.1.1995. The cheque was signhed by
respondent no.1 Yashpal Singh, for the firm and respondent
no.2 Nirpal Singh, was a partner of the partnership firm
nanely, Ms Sat GQuru Rice Traders, New Del hi. The cheque was
di shonoured due to inadequacy of funds in the account.
Intimation was given on 6.2.1995. Notice was issued by the
appel | ant denandi ng paynent by | awyer’s notice dated
17.2.1995. The anmount was not paid. The respondents
requested the appellant for sonme time to make the payment.
On the request of the respondents, the cheque was again
presented on 6.7.1995 and it was again di shonoured due to

i nadequacy of funds. Intimation in this regard was sent to
the appellant on 10.7.1995. Again, |awer’s notice was sent
on 24.7.1995. Reply was sent by the respondents on 16.8.1995
refuting the allegations contained in the | egal notice. The
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conpl aint was | odged on 28.8.1995. Charges were franed.

Respondent filed an application for discharge which was

di smissed by the trial court by order dated 29.1.2002. The
order was chal |l enged before the Hi gh Court which by the

i mpugned judgnent held that the requirenents of Section 142
of the Act were not net.

In support of the appeal, |earned counsel for the

appel l ant submitted that the Hi gh Court was not right in
entertaining the petition under Section 482 of the Code.

The High Court |ost sight of the fact that the application
was filed by the respondents |long after the charges were
franmed. Hi gh Court has erroneously placed reliance on this
Court’s decision in Sadanandan Bhadran v. Mdhavan Suni

Kumar (1998 (6) SCC 514). On the contrary, the decision in
Dal mi a Cement (Bharat) Ltd. v. Galaxy Traders & Agencies
Ltd. and Os. (2001 (6) SCC 463) is applicable. The period
of limtationhas to be reckoned from 10.8.1995 i.e. the
dat e on which the respondent s-accused persons replied to the
| egal notice dated 24.7.1995. As the conplaint was filed on
28.8.1995 the same was well within time. It was subnitted
that the respondent-accused persons categorically stated in
their reply dated 10.8.1995 that the first notice had not
been served on them

Learned counsel for the respondent-accused persons on

the other hand, subnitted that the H gh Court had rightly
taken the view that the requirenments of Section 142 were not
met. |t was pointed out that the effect of the first notice
was |lost in view of the fact that the second notice was
given. The High Court has rightly applied theratio in
Sadanandan Bhadran’s case (supra). It-is not in dispute that
there was issuance and receipt of the lawer’s notices on
both the occasions. In fact, the acknow edgenent of service
of first notice has been filed by the conplai nant-appell ant
hinself and at all stages the case proceeded on the footing
that the first notice had been issued and served. The Hi gh
Court has categorically noted that the first notice had been
served on the respondent. Wth reference to the conplaint it
was subnmitted that the appellant hinself accepted that the
first notice had been served. Therefore, he cannot be
permtted to take the different stand that the notice was
not served and in any event the second notice did not
provi de the cause of action.

For resolution of the controversy Sections 138 and 142
of the Act are relevant. They read as foll ows:

"Section 138:

Di shonour of cheque for insufficiency, etc.

of funds in the account - Were any cheque
drawn by a person on an account mai ntai ned by
himw th a banker for paynent of any anount
of noney to anot her person fromout of that
account for the discharge, in whole or in
part, of any debt or other liability, is
returned by the bank unpaid, either because
of the amount of noney standing to the credit
of that account is insufficient to honour the
cheque or that it exceeds the anount arranged
to be paid fromthat account by an agreenent
made wi th that bank, such person shall be
deened to have committed an of fence and
shal I, w thout prejudice to any other
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provi sion of this Act, be punished with

i mprisonnent for a termwhich may extend to
one year, or with fine which may extend to
twi ce the anount of the cheque, or with both:
Provi ded that nothing contained in this
section shall apply unless -

(a) the cheque has been presented to the bank
within a period of six nmonths fromthe date
on which it is drawn or within the period of
its validity, whichever is earlier;

(b) the payee or the holder in due course of
the cheque, as the case may be, nakes a
demand for the payment of the said anobunt of
noney by giving a notice inwiting, to the
drawer of the cheque, within fifteen days of
the recei pt of information by himfromthe
bank regarding the return of the cheque as
unpai d;and

(c) the drawer of such cheque fails to nmake
the paynment of the said anmount of npney to
the payee or as the case nmay be, to the

hol der in due course of the cheque within
fifteen days of the receipt of the said

noti ce.

Expl anation - For /the purposes of this
section, "debt or other liability" neans a

| egal |y enforceable debt or other liability.

Section 142:

Cogni zance of offences - Notwthstanding
anyt hing contained in the Code of Crimnal
Procedure, 1973 (2 of 1974), -

(a) no court shall take cogni zance of any
of f ence puni shabl e under Section 138 except
upon a conplaint, in witing, made by the
payee or, as the case may be, the holder in
due course of the cheque;

(b) such conmplaint is made within one nonth
of the date on which the cause of action
ari ses under clause (c) of the proviso to
Section 138;

(Provided that the cognizance of a
conpl aint may be taken by the Court after the
prescribed period, if the conplai nant
satisfies the Court that he had sufficient
cause for not nmaking a conplaint within such
period.)

(c) no court inferior to that of a
Metropolitan Magistrate or a Judicia

Magi strate of the first class shall try any
of fence puni shabl e under Section 138."

Clause (a) of the proviso to Section 138 does not put

any enbargo upon the payee to successively present a

di shonoured cheque during the period of its validity. This
apart, in the course of business transactions it is not
uncommon for a cheque being returned due to insufficient
funds or sinilar such reasons and bei ng presented agai n by
the payee after sonmetime, on his own volition or at the
request of the drawer, in expectation that it would be
encashed. The primary interest of the payee is to get his
noney and not prosecution of the drawer, recourse to which
normal ly, is taken out of conpul sion and not choice. On
each presentation of the cheque and its dishonour, a fresh
right-and not a cause of action - accrues in his favour. He
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may, therefore, wthout taking pre-enptory action in
exerci se of his such right under clause (b) of Section 138,
go on presenting the cheque so as to enable himto exercise
such right at any point of time during the validity of the
cheque.

But once he gives a notice under clause (b) of Section

138, he forfeits such right in case of failure of the drawer
to pay the nbney within the stipulated tinme, he would be
liable for of fence and the cause of action for filing the
conplaint will arise.

In a generic and wi de sense (as in Section 20 of the

Cvil Procedure Code, 1908 (in short 'CPC ) "cause of
action" neans every fact which it is necessary to establish
to support a right or obtain a judgnment. Viewed in that
context, the following facts are required to be proved to
successfully prosecute the drawer for an of fence under
Section 138 of the Act:

(a) that the cheque was drawn for payment of an

amount of noney for discharge of a debt/liability

and the cheque was di shonoured;

(b) that the cheque was presented within the

prescribed peri od;

(c) that the payee made a demand for paynment of
the noney by giving a notice in witing to the

drawer within the stipul ated period; and

(d) that the drawer failed to nake the paynent
within 15 days of the receipt of the notice.

Proceedi ng on the basis of the generic neaning of the term
"cause of action", certainly each of the above facts would
constitute a part of the cause of action but clause (b) of
Section 142 gives it a restrictive neaning, in that, it
refers to only one fact which will give rise to the cause of
action and that is the failure to nake the paynent within 15
days fromthe date of the receipt of the notice. A conbined
readi ng of Sections 138 and 142 mekes it clear that cause of
action is to be reckoned accordingly. The conbi ned readi ng
of the above two sections of the Act |eaves no room for
doubt that cause of action within the neaning of Section
142(c) arises - and can arise - only once.

The period of one nmonth for filing the conplaint wll

be reckoned fromthe day i mediately fol lowng the day on
which the period of fifteen days fromthe date of the
recei pt of the notice by the drawer expires.

As noted in Sadanandan Bhadran’'s case (supra) once a

noti ce under clause (b) of Section 138 of the Act is
"received" by the drawer of the cheque, the payee or

hol der of the cheque forfeits his right to again present the
cheque as cause of action has accrued when there was failure
to pay the anmount within the prescribed period and the
period of limtation starts to run which cannot be stopped
on any account.

One of the indispensable factors to formthe cause of

action envisaged in Section 138 of the Act is contained in
clause (b) of the proviso to that section. It involves the
maki ng of a demand by giving a notice in witing to the
drawer of the cheque "within fifteen days of the receipt of
informati on by himfromthe bank regarding the return of the
cheque as unpaid". If no such notice is given within the
sai d period of 15 days, no cause of action could have been
created at all

Thus, it is well settled that if dishonour of a cheque

has once snowbal l ed into a cause of action it is not

perm ssible for a payee to create another cause of action
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with the sane cheque.

In Sil Inport, USA v. Exim Aides Silk Exporters,

Bangal ore (1999 (4) SCC 567), it was held that the | anguage
used in Section 142 adnits of no doubt that the mmgistrate
is forbidden fromtaking cognizance of the offence if the
conpl aint was not filed within one nonth of the date on

whi ch the cause of action arose. Conpletion of the offence
is the imedi ate forerunner of rising of the cause of
action. In other words, cause of action would arise
soonafter conpletion of the of fence and period of limitation
for filing of the application starts sinmultaneously running.

It is to be noted that though a sonewhat confusing

statenment was nade by the respondents regardi ng the receipt
of the first lawer’s notice. Therefore, what was kept
alive was a fresh right and not cause of action. Therefore,
Sadanandan Bhadran’s case (supra) was rightly applied. The
i mpugned judgnent does not suffer fromany infirmty to
warrant interference.

The appeal is di sm ssed.




