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ACT:

Regi strar under section whether a court within the meaning
of s. 195 of Code of Criminal Procedure-Sanction of such
court whether required for prosecution in respect of

of f ences under ss. 465 and 471 1.P.C.~ comitted in
proceedi ngs before 'it-Said offences under [.P.C.  whether
fall wthin description of offences under s.. 146(p) of
Maharashtra Act-- Sanction of ~Registrar for prosecution

whet her necessary.

HEADNOTE

The Nagpur District Land Devel opnent Bank Lt d. was
regi stered as a society under the Mharashtra Cooperative
Societies Act, 1960. There was dispute as to whether one
"M had been el ected as a nenber of the Bank at a neeting of
the Board of Directors. The Registrar of Cooperative
Societies referred the dispute to -a nomnnee. Certain
docunents including the mnutes book of the Bank were
produced before the nomnee. 'M filed a conplaint _against
the President and Secretary of the Bank charging them with
of fences under ss. 465 and 471 |.P.C. for having forged the
m nute book and producing it before the nom nee. The two
accused raised an objection that the nagistrate had no
jurisdiction to take cogni zance of the conplaint without the
previ ous sanction of the Registrar of Cooperative Societies
under s. 148(3) of the Maharashtra Cooperative Bank Act,
1960. The trial magistrate rejected the contention. The
order was confirnmed by the Court of Session and the High
Court O Bombay. |In appeal before this Court the follow ng
contentions were urged on behal f of the accused-appellants :
(i) That the nonmi nee of the Registrar appointed under s. 95
of the Maharashtra Cooperative Societies Act, 1960, was a
"court’ within the nmeaning of s. 195 of the Code of Crinina
Procedure and a conplaint for offences under ss. 465 and 471
I ndi an Penal Code alleged to have be-en conmitted by a party
to any proceeding in respect of the docunent produced or
given in evidence in such proceeding, cannot be entertained
except on a conplaint in witing of such court, or of a
court to which it is subordinate, (ii) That the ingredients
of the offence of forgery punishable under s. 465 |.P. Code
"and of the offence under s. 146(p) of the Mharashtra
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Cooperative Societies Act are the sane, and the genera
provision is on that account pro tanto repealed, and in any
event in view of s. 148(3) of the Mharashtra Act no
prosecution could be initiated in respect of the offences
charged otherwi se than with the sanction of the Registrar
HELD : (i) The nom nee exercising power to make an award
under s. 96 of the Maharashtra Cooperative Societies Act,
1960, derives his authority not fromthe statute but from
investment by the Registrar in his individual discretion
The power invested is liable to be suspended and nmay be
wi t hdr awn. He is not entrusted the judicial power of the
State : he is merely an arbitrator authorised wthin the
limts of the power conferred to ’'adjudicate upon the
dispute referred to him " Heis -not a court wthin the
meani ng of s. 195 of the Code of Crininal Pro-

" Sup. Cl/69-13

18 6

Thadi Subbi Reddi v. Enperor, A /l.R 1930 Mad. 869, Vel ayuda
Mudal i © & Anr.  v. Co-operative Rural Credit Society & Os.
A l.R 1934 Mad. 40, Y, Mahabal eswarappa v. M  CGopal aswani
Mudal i ar, A IR 1935 Mad. 673, Nand Lal Ganguli v. Khetra
Mohan Chose, |.L.R 45 Cal. 585, Jagannath Prasad v. State
of Uttar Pradesh, [1963] 2 S.C.R 850, Lalji Haridas v.
State of Maharashtra & Anr., [1964] 6 S.C R 700, Shr
Virindar Kunar Satyawadi v. State of Punjab, [1955] 2 S.C.R
1013, Brajnandan Sinha v. Jyoti Narain, [1955] 2 S.C. R 955,
Hari Pandurang & Anr. v. Secretary of State for India in
Council 1.L.R 27 Bom 424, Thakur Jugal Kishore Sinha wv.
Sitamarhi Central Co-operative Bank Ltd. [1967] 3 S.C.R 163
and Mal abar Hi ||l Co-operative Housing Society Ltd. Bonbay v.
K. L. Gauba & O's. A |l.R 1964 Bom 147, considered.

(ii) Section 146(p) of the Maharashtra Cooperative
Societies Act, 1960 and ss. 463 and 464 |.P.C. ‘are two
di stinct offences which are capabl e of being conmitted wth
different intentions by different sets of persons and it
could not be contenplated that the Legislature of the State
of Maharashtra intended to repeal pro tanto the provisions
of s. 465 1.P.C. by enactnent of s. 146 of the Maharashtra
Cooperative Societies Act. The prosecution in the present
case not being under the Maharashtra Act sanction of the
Regi strar under s. 148 thereof was not necessary. [201 H 202

Al
On Prakash Gupta v. State of Uttar Pradesh, [1957] S.C R
423 and T. S. Balliah v. T. S. Rengachari, [1969] 3

S.C.R 65, applied.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri mi nal Appeal No.” 51 of
1967.

Appeal by special l|eave fromthe judgnment and order | dated
Cctober 3, 1966 of the Bombay Hi gh Court, Nagpur Bench in
Crimnal Revision Application No. 168 of 1966.

R K. Garg, S. C Agarwala, G V. Kalikar, S. K Dhingra
and M S. CQupta, for the appellants.

W S. Barlingay and A. G Ratnaparkhi, for respondent No.
1

H. R Khanna and S. P. Nayar, for respondent No. 2.

The Judgrment of the Court was delivered by

Shah, J. The Nagpur District Land Devel opnent Bank Ltd. is
regi stered as a society under the Maharashtra Co-oPerative
Societies Act, 1960. 'One Narayan Tanbaji Mirkute applied
for menbership of the Bank -as a "non-borrow ng nenber". At
a neeting of the Bank held on June 30, 1964, the application
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of Mirkute and of 94 others were granted and they were
enrolled as menbers. But in the list of menbers entitled to
take part in the General Meeting dated June 30, 1964 the
names of Murkute and others were not included.

Murkute and others then applied to the Registrar Co-
operative Societies for an order declaring that they were
entitled to participate in the election of office-bearers
and for an injunction restraining the President and the
Secretary from hol ding the

187

annual General Meeting. The Registrar referred the dispute
for adjudication under s. 93 of the Maharashtra Co-operative
Societies Act, 1960, to H V. Kulkarni, his nom nee. The
nom nee decided the dispute on May 7, 1965 and held that

Murkute and other applicants were nenbers of the Bank. In
t he proceedi ng before the  noni nee certain docunent s
i ncludi ng the mnutes book of the Bank were produced. It is

cl ai med by Murkute that those 'books were fabricated by the
President ~ and the Secretary with a viewto nake it appear
that Murkute and ot her persons were never el ected nenbers of
t he Bank.

On August 7, 1965, Miurkute filed a conplaint in the Court of
the Judicial Magistrate, First Cass, Nagpur, charging the
President and Secretary of the Bank with comm tting offences
under ss. 465 and 471 |.P. Code. It was alleged in the
conpl ai nt that the two accused had di shonestly and
fraudulently introduced a clause in  Resolution No. 3
appearing in the mnutes book with the intention of causing
it to be believed that the clause was part of the original
Resol ution passed by the Board of Directorsin the neeting
hel d on June 30, 1964, whereas it was known to themthat at
that neeting no such clause was passed.

The two accused rai sed an objection that the Mgistrate had
no jurisdiction to take cogni zance of the conplaint ' wthout
the previous sanction of the “Registrar of Co-operative
Societies under s. 148(3) of the WNaharashtra Co-operative
Societies Act, 1960. The Trial | Magistrate rejected the
contention. The order was confirned by the Court of Session
and the Hi gh Court of Bonbay.

In this Court counsel for the accused raised two
contentions that- (1) that, the nom nee of the Regi st rar
appoi nted under s. 95 of the Mharashtra Co- operati ve
Societies Act, 1960, was a "court” within the neaning of s
195 Code of Crimnal Procedure, and a conplaint for offences
under ss. 465 and 471 |.P. Code alleged to have been
conmitted by a party to any proceeding in respect of a
docunent produced or given in evidence in such proceeding,
cannot be entertained except on a conplaint in (witing of
such court, or of a court to which it is subordinate; and
(2) that offences charged in the conplaint fell within the
description of the offence under s. 146(p) of t he
Maharashtra Co-operative Societies Act, 1960, and without
the sanction of +the Registrar the conplaint was not
mai nt ai nabl e.

Section 195 Code of Criminal Procedure insofar as it is
rel evant provides :
"(1) No Court shall take cognizance(a)

(a)
(b)
188
(c) of any offence described in section 463
or punishable wunder section 471 . . . when

such offence is alleged to have been committed
by a party to any proceeding in any Court in
respect of a document produced or given in
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evidence in such proceeding, except on the
conplaint in witing of such court, or of sone
ot her Court to which such Court is
subor di nat e
(2) In clauses (b) and (c) of sub-section
(1), the term "Court"™ includes a Cvil
Revenue or Crimnal Court, but does not
i nclude a Registrar or Sub-Registrar under the
I ndi an Regi stration Act, 1877."
Murkute conpl ai ned that the President and the Secretary of
the Bank who were parties to the proceeding before the
nom nee of the Registrar had commtted of fences wunder ss.
465 & 471 1.P. Code in respect of docunments produced or
given in evidence at the trial. |If the Registrar’s nom nee
is a Court within the nmeaning of s. 195 Code of Crinina
Procedure the Magi strate could not take cogni zance except on
the conplaint in witing by the Registrar’s nom nee or of
some court to which he was subordinate. To determ ne
whet her the Registrar’s nomnee is a court, it is necessary
to refer to the relevant provisions of the Maharashtra Co-
operative Societies Act, 1960, relating to the functions of
the noninee and the powerswith which he is invested,
counsel for the appellants urges that by the Miharashtra Co-
operative Societies Act the power of the Cvil Court to
entertain disputes'with regard to certain matters concerning
cooperative societies is expressly -excluded from the
jurisdiction of the Cvil Court, andthe Registrar or his
nom nee is alone conpetent to determ ne those questions;
thereby the Registrar and his nomi nee are invested with the
judicial power of the State and they are on that account
"courts" wthin the mneaning of s. 195 of the Code of
Crim nal Procedure.
Section 2(2) of the Maharashtra Co-operative Societies Act,
1960, defines "arbitrator" as nmeaning "a person appointed
under this Act to decide disputes referred to him by the
Regi strar and includes the Registrar’s nom nee or board of
nom nees." Section 91 and the followi ng sections which occur
in Ch. IXrelate to disputes and arbitration. By s. 91
insofar as it is material, it is provided
"(1) Notwi thstandi ng anything contained in any
other law for the time being in force, any
di spute touching the constitution, election of
the office bearers, conduct of gener al
neeti ngs, nmanagenment or business of a society
shall be referred by any of the parties to the

di spute........... to the Registrar, if Dboth
the parties hereto are one or other of the
fol | owi ng

189

(a)

(b) a nmenber, past nenber or a per son
claimng through a nenber, past nenber or a
deceased nenber of a society, or a society
which is a nenber of the society.

(c)

(d)

(e)

(2) When any question arises whether for the
purpose of the foregoing subsections matter
referred to, for decision is a dispute or not,
the question shall be considered by t he
Regi strar, whose decision shall be final

(3) Save as otherw se provided under sub-
section (3) of section 93 no Court shal
have jurisdiction to entertain any suit or
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other proceedings in respect of any dispute
referred to in sub-section (1)."

Section 93 provides :

"(1) If the Registrar is satisfied that any
matter referred to himor brought to his
notice is a dispute within the nmeaning of
section 91, the Registrar shall, subject to
the rules, decide the dispute hinself, or
refer it for disposal to a nom nee, or a board
of nom nees, appointed by the Registrar

(2) VWere any dispute is referred under the
foregoing sub-section, for decision to the
Regi strar’s nom nee or board of nom nees, the
Registrar nmay at any tinme, for reasons to be
recorded in witing withdraw such di spute from
his nom nee or board of nom nees, and may
decide the dispute hinself, or refer it again
for decision to any other nom nee, or board of
nom nees, appoi nted by him

(3) Not wi t hstandi ng. anything contained in
section 91 the Registrar may, if he thinks
fit, suspend proceedings in regard to any

di spute, if the question at issue between a
soci ety and a claimnt or  between different
cl ai mant s, is one i nvol vi ng conplicated

guestions of |law and fact, until the question
has been tried by a regul ar suit instituted by

one of 'the parties or by the society. If any
such suit is not instituted within two nonths
from the Regi strar’s or der suspendi ng

proceedi ngs, the Registrar shall take action
as is provided in subsection

190

Section 94 provides for the procedure  of settlement of

di sputes and power of the Registrar, his nomnee or the

board of nom nees. It provides, insofar as it is materia
"(1) The Registrar, (or his nom nee or board of
nom nees, hearing a dispute under ‘the | ast
preceding section shall hear the dispute in
the manner prescribed, and shall have power to
summon  and enforce attendance of — witnesses
including the parties interested or any of
them and to conmpel themto give evidence on
oath, affirmation or affidavit and to conpe
the production of docunments by the sane neans
and as far as possible in the same manner, as
is provided in the case of a Gvil ~ Court by
the Code of Civil Procedure, -1908.
(2) Except with the permssion of the
Regi strar or his nominee or board of noninees,
as the case nmay be, no party shall be
represented at the hearing of a dispute by a
| egal practitioner."

Sub-section (3) of S. 94 authorises the Registrar, -his

nom nee or the board of nominees to join or substitute new

parties. Section 95 authorises the Registrar or his nom nee

or board of nominees to pass an order of attachnent and

other interlocutory orders. Section 96 provides
"When a dispute is referred to arbitration the
Regi strar or his nom nee or board of nom nees
may, after giving a reasonable opportunity to
the parties to the dispute to be heard, nake
an award on the dispute, on the expenses
incurred by the parties to the dispute in
connection with the proceedi ngs, and fees and
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expenses payable to the Registrar or his
nomnee or, as the case may be, board of
nom nees. Such an award shall not be invalid
nerely on the ground that it was nmnade after
the expiry of the period fixed for deciding
the dispute by the Registrar and shal |
subject to appeal or review of revision, be
bi nding on the parties to the dispute.”
Section 97 provides
"Any party aggrieved by any decision of the
Regi strar or his nom nee or board of nom nees
under the | ast preceding section, or an order
passed under section 95 may,...............
appeal to the Tribunal

Section 98 provides that every order passed by the Registrar

or his nominee or board of nominees or in appeal therefrom

shall, it -not carried out, on.a certificate signed by the
Regi strar, be deened to be a decree of a civil court, and
shal | be executed in

191

the same  nmanner as a decree of such court or be executed
according to the law and under the rules for the tine being
in force for the recovery of arrears of |land revenue. By s.
99 a private transfer or delivery of, or encunbrance or
charge on, property nmade or created after the issue of the
certificate of the Registrar under s. 98 shall be null -and
void as against the society on whose application the
certificate was issued.

Jurisdiction of the Gvil Court by s. 91(3) to entertain a
suit in respect of any dispute referred to in sub-s. (1) of
s. 91 is expressly excluded and the dispute is required by
law to be referred to the Registrar or his nom nee. ' Agai nst

the decision of the Registrar’s nom nee an appeal |ies under
s. 97 and the order made for paynent of noney is enforceable
as a decree of the Gvil Court. The Registrar or his

nom nee cal |l ed upon to decide the dispute are bound to hear
it in the manner prescribed and they have power to summobn
and enforce attendance of wi tnesses and to conpel ~ them to
give evidence on oath, affirmation or affidavit and to
conpel production of docunents. The effect of t hese
provi sions, according to counsel for the Appellants, is that
the judicial power of the State to deal with -and di spose of
di sputes of a civil nature which fall within the description
of s. 91(1) is vested in the Registrar’s nomnee and he is
on that account made a "court" within the normal connotation
of the term

Section 195(2) of the Code of Crimnal Procedure enacts that

the term "court” includes a Cvil, Revenue or Crimnal
Court, but does not include a Registrar or Sub-Registrar
under the Indian Registration Act, 1877. The expression
“court" is not restricted to courts, Civil, Revenue or
Criminal; it includes other tribunals. The expression
"court" is not defined in the Code of Crimnal Procedure.
Under s. 3 of the Indian Evidence Act "Court" is defined as
including "all Judges and Magistrates, and all persons,

except arbitrators, legally authorised to take evidence".
But this definition is devised for the purpose of the
Evi dence Act and will riot necessarily apply to the Code of
Crimnal Procedure. The expression "Court of Justice" is
defined in the Indian Penal Code by s. 20 as denoting "a
Judge who is enpowered by law to act judicially as a body,
when such Judge or body of Judges is acting judicially".
That again is not a definition of the expression "Court" as
used in the Code of Criminal Procedure. The expression
"Court" in ordinary parlance is a generic expression and in
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the context in which it occurs nay nean a "body or
organi zation" invested with power, authority or dignity. In
Hal sbury’s Laws of England, 3rd Edn., Vol. 9, Art. 809 at p.
342 it is stated
"Originally the term "court" neant, anong
ot her meani ngs, the Sovereign's place; it has
acquired the
192
nmeani ng of the place where justice is
admini stered and, further, has come to nmean
the persons who exercise judicial functions
under authority derived either imediately or
nedi ately fromthe Sovereign. Al tribunals,
however, are not courts, in the sense in which
the termis here enployed, nanely, to denote
such tribunals, as exercise jurisdiction over
persons by reasons of the sanction of the |aw,
and not nerely by reason of vol untary
submi ssi on to their jurisdiction, Thus,
arbitrators, comrittees of «clubs, and the
I'i ke, al t hough t hey nmay be tribunals
exercising judicial functions, are not
"Courts™ in.this sense of that term On the
ot her ‘hand,” a tribunal may be a court "in the
strict sense of the termalthough the chief

part of its duties is not j udi ci al
Parliament is a court. 1ts duties are mainly
del i berative and legislative : the judicia

duties are only part of its functions."

In Art. 810 it is stated

"In determning whether a tribunal 1is a
judicial body the facts that it ‘has been
appoi nted by a nonjudicial authority, ‘that it
has no power to administer an oath, that the
chairman has a casting vote, and that 'third
parties have power to i ntervene are
imuaterial, especially if the statute setting
it up prescribes a penalty for naking /false
statenments ; elenments to be considered are (1)
the requirenent for a public hearing, ~subject
to a power to exclude the public in a proper
case, and (2) a provision that -a nenber of
the tribunal shall not take part in any
decision in which he is personally interested,
or unless he has been present throughout the
pr oceedi ngs.

A tribunal is not necessarily a court in the
strict sense of exercising judicial power
because (1) it gives a final decision; (2)
hears witnesses on oath; (3) two or/ nore
contending parties appear before it - between
whomit has to decide; (4) it gives decisions
whi ch effect the rights of subjects; (5) there
is an appeal to a court; and (6) it is a  body
to which a matter is referred by anot her body.
Many bodi es are not courts, although they have
to decide questions, -and in so doing have to

act judicially, in the sense t hat the
proceedi ngs nust be conducted wth fairness
and inmpartiality, such as the f or mer

assessment commttees, the fornmer court of
referees which was constituted under t he
Unenpl oynent | nsurance Acts, the bl enchers of
the Inns of Court when considering the conduct
of one of their menbers, the
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Disciplinary Conmttee of the General Medical
Council when considering questions affecting

the conduct of a medical man, a trade wunion
when exercising disciplinary jurisdiction over
its nenbers, or the chief officer of a force
exercising discipline over nenbers of the
force."
A body required to act judicially in the sense that its
proceedi ngs rmust be conducted with fairness and inpartiality
may not therefore necessarily be regarded as a court.
Counsel for the appellants however invited our -attention to
a nunber of decisions in support of his contention that
wherever there is a dispute which is required to be resol ved
by a body invested with power by statute and the body has to
act judicially it rmust be regarded -as a court wthin the
meaning of s. 195 of the Code of Crimnal Procedure.
Counsel~ asserted that every quasi-judicial authority is a
court ‘within-the “neaning of s. 195 (2) of the Code of
Crimnal ' Procedure. The contention is inconsistent with a
large body of authority of this Court to which we wll
presently refer.
By s. 195 of the Code of Crimnal Procedure, it is enacted
that certain offences -anpbunting to contenpt of lawfu
authority of public servants i.e. offences falling under ss.
172 to 188 |.P; Code, offences against public justice under
ss. 193, 194, 195, 196, 199, 200, 205, 206, 207, 208, 209,
210, 211 and 228, when such offences are alleged to have
been conmitted in or in relation to, any proceeding in any
Court, and offences described ins. 463 or punishable under
ss. 471, 475 or 476, when such offences are alleged to have
been comritted by a party to any proceeding in any Court in
respect of a docunment produced or given in-evidence.in such
proceedi ng, cannot be taken cognizance of by any court,
except in the first class of cases on-a conplaint in witing
of the public servant concerned, and in the second and third
cl ass of cases on the conplaint in witing of such Court or
sone other Court to which it is subordinate.
An offence ordinarily signifies a public wong it /is an
act or om ssion which is a crime against society : it my
therefore be brought to the notice of the Court by any
person, even if he is not personally aggrieved by the act or
om ssi on. To that rule there are certain exceptions which
are specified in ss. 195, 196, 197, 198, 198A of the Code of
Crimnal Procedure and other special statutes. Authority of
courts to entertain conplaints in respect of the offences so
specified is barred in view of the special nature of the
offence which wvitally affect individuals only or public
bodies and in the larger interest of society it . is -deened
expedi ent to exenpt themfromthe general rule.
194
The nom nee of the Registrar acting under s. 96 perforns the
functions substantially of an arbitrator to whoma dispute
is ,referred for adjudication. The Registrar may appoint a
single nominee or a board of nom nees and nay at any tineg,
for reasons to be recorded in witing, w thdraw such dispute
from the nominee or 'board of nominees, and nay decide the
di spute hinself, or refer it again for decision to another
nom nee, or board of nom nees, -appointed by him Under
sub-s. (3) of s. 93 it is open to the Registrar to suspend
proceedings in regard to any dispute, if the question at
i ssue between -a society and a claimant or between different
claimants, is one involving conplicated questions of law or
fact. The jurisdiction of the nomi nee or board of nomni nees
arises by reason not of investnent by statute, but by
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appoi nt nent nade by the Registrar who exerci ses control over
the proceeding. The nomi nee therefore derives his authority
from his appointnment by the Registrar : the Registrar is
entitled to withdraw his authority; and the Registrar my
fix the time within which a dispute shall be disposed of

his adjudication is again called an award. The nominee is
even entitled to nmake a provision for the 'expenses payable

to the Registrar or to hinself. It is true that the
procedure of the nonmnee is assinmlated to the procedure
followed in the trial of a Civil proceeding. The nomi nee

has the power to summopn wi tnesses, to conpel themto produce
docunents and he is required to hear the dispute in the
manner prescribed by the Code of Civil Procedure. Ther eby
he is required to act judicially i.e. fairly and inpartially
but the obligation toact judicially will not necessarily
make hima court within the meaning of S. 195 of the Code.
The position of a nom nee of the Registrar is analogous to
t hat of « an -arbitrator designated under a statutory
arbitration to which the provisions of S 47 of the
Arbitration Act, 1940, apply.
The authorities to which our ~attention was invited by
counsel for the appellants may now be considered. It nmay be
sufficient here to observe that the tests laid dowmn by this
Court in certain cases to be presently noticed make many of
the cases relied upon of doubtful authority. |In Thadi Subb
Reddi v. Enperor(1l) it was held by a single Judge of the
Madras High Court that the Registrar before whom a Co-
operative Society files its suit, or its claimfor enforcing
a bond, is a "Court" within the meaning of S. 195 of the
Code of Crimnal Procedure, for the Registrar to whom a
di spute touching a debt due to a society by a nenber is
referred has power to administer oaths, to require the
attendance of all parties concerned and of witnesses, and to
require the production of all books and documents relating
to the matter in dispute, and the Registrar is required to
give a decision in witing, and when it is given the
decision may be enforced on application to the Gvil Court
having jurisdiction as if it were a decree of the Court.
2 00
deface, or secrete or attenpts to secrete any docunment which
is or purports to be a will, or an authority to adopt a son
or any valuable security, or mschief inrespect of ~such
docunent. section 477A penalises falsification of accounts
by a clerk, officer or servant or by a person enployed  in
the capacity of a clerk, officer or servant. The offence of
forgery and its allied offences may be commtted if a false
docunent is made with intent to cause danage or ~injury to
public or any person, or to support any claimor title, or
to cause any person to part with property, or to enter /into
any express or inplied contract, or with intent to conmmt
fraud or that fraud may be conmitted, (S. 463). |In-order to
attract s. 463 |.P. Code there nust therefore, be making of
a false document with the intention nentioned in that
section. By 464 it is provided
"A person is said to nake a fal se docunent -
First.-Who dishonestly or fraudulently nakes,
signs, seals or executes a docunment or part of
a docunent, or ,,nmakes any mark denoting the
execution of a docunent, -with the intention
of causing it to be believed that such
docunent or part of a docunent was nade,
signed, sealed or executed by or by the
authority of a person by whom or by whose
authority he knows that it was -not nade,
signed, sealed or executed, or at a tine at
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-whi ch he knows that it was not nade, signed,
seal ed or ,executed; or
Secondl y- Wo, wi t hout I awf ul aut hority,
di shonestly or fraudulently, by cancellation
or otherwise, alters a, document in any
material part thereof, after it -has been made
or executed either by hinself or by any other
person, whether such person be living or dead
at -the tine of such alteration; or
Thirdly Who di shonestly or fraudul ently causes
any person to sign, seal, execute or alter a
docunent, -know ng that such person by reason
of unsoundness of mind or intoxication cannot,
or that by reason of deception practised upon
him he ~does not know the contents of the
document or the nature of the alteration."
Maki ng of a false docunent by a person in all the three
cl auses” nust be done di shonestly or fraudulently and wth
the necessary intention or know edge contenplated by the
three cl auses.
Section 146 of the Maharashtra Co-operative Societies Act,
1960, does not nake any such intention as is referred to in
ss. 463 and 464 |.P. Code an ingredient of the offence: it
al so renders a person who is nerely privy to the

destructi on, muti'l ation, alteration, falsification or
secreting or to the nmaki ng of any fal se or
201

fraudulent entry 'in any register,  book of account or
document belonging to the society |liable to be punished.
under s. 146 (p) The offence may be conmtted under s. 146
only by an officer or nenber-past or present-of the society.
Even destruction or secreting of a docunent or security is
penal i sed under s. 146 of the Act.

W are wunable to accept the contention that these two
sections s. 146(p) of the Mahar ashtr a Co- operative
Societies Act and s. 465 P. Code,-are intended to deal wth
the same offence. It is truethat certain acts may fal
within both the sections. For instance, tanpering with or
altering or falsifying any, register, book of account or
security, or naking any false or fraudulent, entry in the
regi ster, book of account or docunent belonging to the
soci ety, may when done with the requisite intention mention-
ed ins. 464 read with s. 463 |.P. Code be also an offence
under s. 146(p) of the Maharashtra Co-operative -Societies
Act. But that, in our judgnment, is not a ground-for holding
"that s. 465 |1.P. Code and the related offences were
intended to be pro tanto repealed by the enactnment of s.
146(p) of the Maharashtra Cooperative Societies Act. VWhen
the I ndian Penal Code seeks to inpose in respect of offences
under As, 477 inprisonnment which may extend to inprisonnent
for life, or with inprisonnent upto a period of seven years
for an offence under s. 477A it would be difficult to hold
that when conmmitted by an officer or a nenber of a society
the maxi mum puni shnment whi ch can be inposed by virtue of s.
146(p) woul d be three years rigorous inprisonnment only.

This Court in Om Prakash Gupta v. State of Utar Pradesh(1l)
held that the of fences under s. 409 I.P. Code and s. 5(1)(c)
of the Prevention of Corruption Act, are distinct and
separate offences and s. 409 |.P. Code is not repealed by s.
5(1) (c) of the Prevention of Corruption Act.

In a recent judgnent of this Court in T. S. Balliah v. T. S
Rengachari (2) we had occasion to consider whether s. 177
|.P. Code was repealed by s. 52 of the Indian Incone-tax
Act. It was pointed out that in considering the problemthe
Court must consider the true meaning and effect, of the two
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Acts, and unless there 1is repugnancy or inconsistency
bet ween the two enactments or that the two enactnents cannot
stand together they must be treated as cunul ati ve.

It is clear froma perusal of s. 146 (p) of the Maharashtra
Co-operative Societies Act, 1960, and ss. 463 and 464 |.P
Code. that they are two distinct offences which are capabl e
of being

(1) [1957] S.C R 423.

7 Sup C 1/69-14 (2) [1969] 3 S.C R 65
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Conmitted with different intentions by different sets of
per sons and it, could not be contenplated that the
Legislature of the State of Maharashtra intended to repea
pro tanto the provisions of S. 465 |.P. Code by enactnent
of s. 146 of the Maharashtra Co-operative Societies Act.

It is wunnecesary in the circunstances to consider the
guestion whether ~the Mharashtra State Legislature was
conpetent ‘to repeal the provisions of s. 465 |.P. Code. The
law relating to Co-operative Societies my be enacted in
exerci se 'of 'the power under List Il Entry 32 of the Seventh
Schedul e ~to the Constitution, but if s. 146 is directly
intended to trench upon a provision ,of the Indian Pena
Code-falling within List 11 Entry 1, sanction of the
Presi dent under Art. 254(2) woul d apparently be necessary.
Both the contentions raised by counsel for the appellants
fail. The appeal is disn ssed.

G C Appeal- di sm ssed.
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