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CASE NO. :
Appeal (civil) 1816 of 2007

PETI TI ONER
Secretary, Akola Tal uka Education Society & Anr

RESPONDENT:
Shivaji and O's

DATE OF JUDGVENT: 05/ 04/ 2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

Cl VI L APPEAL NO 1816 OF 2007
[Arising out of SLP (Civil) No.13907 of 2006]

S.B. SINHA, J :
Leave granted.

The State of Miharashtra enacted ' The Maharashtra Enpl oyees of

Private Schools (Conditions of Service) Regul ation Act, 1977 (for short, 'the
Act’) to regulate recruitnent and conditions of service of enployees in
certain private schools. It came into forcewith effect from 20.03.1978.
"Private School’ has been defined in Section 2(20) of the Act to nean :

"Private School", means a recogni zed school established
or adm ni stered by a Managenent other than the
CGovernment or a |local authority.”

The terns 'recogni zed’” and 'school’ have been defined in Section
2(21) and 2(24) respectively in the following terms :

"2(21).-"Recogni zed" neans recogni zed by the Director,
the Divisional Board or the State Board, or by any officer
aut horized by himor by any of such Boards;"

"2(24).- "School", nmeans a primary school, secondary
school, higher secondary school, junior college of
education or any other institution by whatever nane

called including technical, vocational or art institution
or part of any such school, college or institution, which

i nparts general, technical, vocational, art or, as the case
may be, special education or training in any faculty or

di scipline or subject belowthe degree |evel;"

Appel lant No.1 herein runs a training institute. It inparts-vocationa
training to the students admtted therein in different disciplines e.g.
Draftsman Civil, Electrician, Wrenan, Wl der and Fitter etc. The strength

of the students in the aforementioned disciplines allegedly began to go down
fromyear to year. So nuch so, no student took admission in the courses of
"Draftsman Civil’ or "Wl der’. The relevant portion of the chart show ng
details of admi ssions in the aforementioned disciplines reads as under

Sr.

No.

Acadeni c

Year
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12
24
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17
August
2001
16
00
16
09
16
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16
05
24
11
18
August
2002
16
00
16
01
16
05
16
00
24
02

Simlarly, in the certificate courses of six nmonths and one year al so,

there had been a steady decline,

as woul d appear fromthe followi ng charts :

"Details of Adm ssion for Certificate Courses of six npbnths

Sr.

No.

Academ ¢

Year

El ectric Motor & Arnetcher
W ndi ng

El ectronic Assenbly &

Troubl e shooting

Sanct i oned

Strength

Act ual

Adm ssi on

Sancti oned

Strength

Act ual

Adm ssi on

1

Jan. 1999
20
13
25
10

2.

Jul . 1999
20
16
25
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05

3.
Jan. 2000
20
05
25
06

4.
Jul . 2000
20
15
25
07

5.
Jan. 2001
20
08
25

6.
Jul . 2001
20
06
25

7.
Jan. 2002
20
25

8.
Jul . 2002
20
25

Details of Adnission for Certificate Courses of one year
Sr.

No.

Academ c

Year

Tailoring &
Cutting

Lat he Machi ne
Oper at or

Conput er QOperation

(Part-tinme)

Sanct i oned
Strength
Act ual

Adm ssi on
Sancti oned
Strength
Act ual

Adm ssi on
Sanct i oned
Strength
Act ual

Adm ssi on
1
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Jul . 1998
40
34
25
17
20
2.
Jul . 1999
40
24
25
09
20
3.
Jul . 2000
40
26
25
05
20
4.
Jul . 2001
40
32
25
06
20
5.
Jul . 2002
40
25
20

Respondent No. 1 herein was appointed on a tenporary basis.” The

services of the private respondents were purported to have been tenporarily
termi nated as all egedly a decision had been taken to close down the institute
with effect from 12.08. 2002, contendi ng that the said purported orders of
termnation were violative of the Act and the Rul es franmed thereunder

Appeal s thereagainst were filed by the aggri eved enpl oyees/teachers

before the School Tribunal, Pune Region. The jurisdiction of the Tribunal to
entertain the said appeal s was questioned on the ground that the institute in
guestion was not a school within the meaning of the provisions of the said

Act. The Tribunal, however, in its judgnent held : (i) As the appellant was
duly recogni zed by the Central Governnment permanently w thout grant-in-

aid, it was a school within the nmeaning of the provisions of the said Act; (ii)
Inter alia, on the prem se that the services of all the staff and teachers were
not termnated, the plea of the appellant that the institute had to be cl osed
down being incorrect, the orders of term nation were nala fide;

The Tribunal furthernmore took note of the fact that during pendency
of the said appeals, sone new teachers had been appoi nted.

The writ petition preferred by the appell ant thereagai nst has been
di smi ssed by reason of the inpugned judgnent.
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M. Shekhar Naphade, the | earned Senior Counsel appearing on
behal f of the appellants, would urge

(i) The institute is not covered by the definition of the 'private school
within the neaning of the provisions of the said Act, as it was not
recogni zed by the authorities under the said Act.

(ii) The Tribunal in its judgnent nmerely proceeded on the basis that the
school, in fact, was not closed down, but having failed to take into

consi deration the charts filed before it; fromwhich, it would appear that the
nunber of students had gone down in different disciplines, and thus, the

i mpugned judgnent cannot be sustai ned.

(iii) The Tribunal wongly allowed full back wages to the teachers without
taking into consideration the financial condition of the appellant.

Qur attention, in this behalf, has also been drawn to the follow ng
statenments nade in the Rejoinder to the Cbunter Affidavit of Respondent
Nos. 1'to/3 before this Court

"l _say that the details of the nunber of students currently
studying in the Institute and the fees collected fromthem are as
follows :

Students studying in 2nd
year of ITI

47 x Rs. 6,000 (Fees

coll ected fromevery
student)

Rs. 2, 82, 000/ -

Students studying in 1st
year of ITI

72 x Rs.8,000/- (Fees
coll ected fromevery
student)

Rs. 5,76, 000/ -

Students studying in
certificate course

7 x 2,000 (Fees

coll ected fromevery
student)

Rs. 14, 000/ -

Tot al
Rs. 8, 72, 000/ -

| say that the details regarding the expenses incurred by
the Petitioner on the salary and other m scel |l aneous expenses
are as follows :

1

Towar ds sal ary of

staff at current rate of
consol i dat ed pay

Rs. 65,200/- per nmonth x
12 mont hs

Rs. 7, 80, 400/ - per

annum

2.

Expenses for raw

mat eri al per student

per year (Rs.2400)

Rs. 2,400 x 126 (No. of
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student s)

Rs. 3, 02, 400/ -

3.

M sc. Expenses

(Tel ephone bill,
electricity bill
stationery, trave
expenses, repairs, etc.

Rs. 2, 00, 000/ -

Tot al
Rs. 12, 82, 800/ -

Consi deri ng the above nentioned two tables, it becones
clear that the Petitioner is facing a deficit of Rs.4,10,800/- in
the current academi c year. The Petitioner if is directed to pay
100% back wages to the Respondents enpl oyees, it would
create a burden of nore than Rs. 40 llacs. The Petitioner is not
in a position to pay back wages and the said direction would
af fect the poor students, who are studying in the Institute and
the efforts of the Managenent to re-establish the Institute
woul d be thwarted. / It is respectfully submtted that the institute
is being run by reducing the tuition fees so as to attract the
hi gher number of students. As stated earlier the fees charged
fromthe students have dwi ndl ed fromRs. 20, 000/- per annumin
the year 1998 to Rs.6,000/- to 8,000/- at present."

It was furthernore submtted that the institute having been set up in a
tribal area, it is unlikely that many students woul d take admission in the said
institute in future.

M. Vinayak Dixit, the |earned Senior Counsel appearing on behal f of
the respondents, on the other hand, supported the inpugned judgnent
contending that the plea taken by the appellant that the school was required
to be cl osed down was an act of nmla fide on the part of the appellants. The
| ear ned counsel would contend that in ternms of Rule 26 of the Maharashtra
Enpl oyees of Private Schools (Conditions of Service) Rules, 1981, as the
appel | ant was bound to give three nmonths’ notice and was furthernore
required to obtain prior approval of the conpetent authority specified
therein; and as the mandatory conditions for retrenching the services of the
respondents had not been conplied with, the orders of termnation were void
ab initio.

It was submtted that the appellant had not paid any salary to the
teachers for the last 23 nonths, although they had been reinstated in terns of
this Court’s order dated 19.08. 2006. It was al so subnitted that even after
their reinstatenment, they are being paid salary only on a consolidated basis.

The question as to whether the provisions of the said Act were
applicable in the case of Appellant school although raised a question of
jurisdiction, in our opinion, it was necessary for the appellant to plead the
jurisdictional fact in relation thereto.

It is true that in the light of the interpretation clause contained in the
said Act, a 'private school’ was required to be recognized by the authorities
specified therein. The Tribunal had found that it was recognized by the
Central Governnent. The State also in its counter affidavit contended that it
is recognized by the State. Appellant herein did not raise a contention
before the Tribunal that the institute in question was not recogni zed by the
aut horities specified under sub-section (21) of Section 2 of the Act. The said
contention was required to be specifically raised so as to enable the
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respondents herein to neet the same. As the jurisdictional fact required for
determ ning the jurisdiction of the Tribunal had not been stated by the
appel l ants, we are of the opinion that such a contention cannot be allowed to
be raised before us for the first tine.

There cannot be any doubt whatsoever that if the institute cones
within the description of "school’” in terms of the provisions of the said Act,
before term nating the services of the respondents, it was obligatory on their
part to satisfy the conditions precedent therefor.

Rul e 26 of the Rules provides that a permanent enpl oyee may be
retrenched by the nanagenment after giving himthree nonths’ notice on one
or nore grounds specified therein. Stoppage of inparting coaching in
respect of sone courses of studies was one of them Admittedly, the
respondents had not been given three nonths’ notice. The order of
termi nation was, therefore, bad in | aw

W may, however, state that in view of the provisions contained in
sub-clause (ii) of clause (2) of Rule 26, it was not necessary to obtain prior
approval ‘of 'the Education O ficer, as a technical or a vocational school does
not come within the purview thereof.  There cannot furthernore be any
doubt what soever that the contention raised by the appellants before the
Tribunal that the institute was required to be closed down was found to be
factual ly incorrect ‘and on that ground the decision of the Tribunal to the
effect that the termnation of services of the respondents were bad in | aw
cannot be said to be suffering fromany error of |aw apparent on the face of
the records.

The Tribunal, however, in our opinion ought not to have granted ful
back wages. Full back wages, asis well-known, should not be directed to be
granted only because it would be |awful to do so.  Before such an order is
passed, a judicial or a quasi-judicial authority nust consider all aspects of
the matter. Appellant herein has produced facts to show decline in strength
of the students in different disciplines. The sane has not been disputed. W
have noticed hereinbefore that in sone disciplines the strength of the

students has consi derably gone down.  The school is an unaided one. |It,
therefore, nust neet its financial need fromthe fees realized fromthe
students. It was a relevant consideration. The Tribunal, in our opinion

failed to take the said fact into consideration. ~ The 'financiial condition of the
school , as noticed supra, has al so not been denied or disputed.

It is now well-settled by a | arge nunmber of decisions of this Court that
back wages should not granted automatically. In U P. State Brassware
Corporation Ltd. and Anr. v. Uday Narain Pandey [(2006) 1 SCC 479], this
Court observed :

"22. No precise formula can be laid down as to under

what circunmstances paynment of entire back wages shoul d

be all owed. Indisputably, it depends upon the facts and
ci rcunst ances of each case. It would, however, not be
correct to contend that it is automatic. It shoul d not be
granted mechanically only because on techni cal grounds

or otherwi se an order of termination is found to be in
contravention of the provisions of Section 6-N of the

U P. Industrial D sputes Act."

[ See al so Banshi Dhar v. State of Rajasthan & Another \026 2006 (11) SCALE
199 \ 026 Para 11]

In U P. SRTC v. Mitthu Singh [(2006) 7 SCC 180], this Court
opi ned
"\ 005But we are fully satisfied that in the facts and
ci rcunst ances of the case, back wages shoul d not have
been awarded to the respondent-workman. |In severa
cases, this Court has held that payment of back wages is
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a discretionary power which has to be exercised by a
court/tribunal keeping in viewthe facts in their entirety
and neither straight jacket formula can be evol ved nor a
rul e of universal application can be laid down in such
cases."

[See also A.P. SRTC and Another v. B.S. David Paul - (2006) 2 SCC 282]

We, therefore, are of the opinion that in the peculiar facts and
circunstances of this case, interest of justice shall be met if grant of back
wages is confined to 25% only fromthe date of termination of the
respondents till their reinstatement. It is, however, nmade clear that the
respondents shall be entitled to receive entire salary for the period they had
worked prior to their termination as al so post reinstatenent.

The appeal is allowed to the aforenmentioned extent with the
aforenenti oned directions. However, in the facts and circunstances of the
case, there shall be no order as to costs.




