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ACT:

Sugar (Control) Order, 1966, C ause 7--Central CGovt. " fixing
the price "having regard to the estimted cost of production
of sugar on the basis of the relevant schedul e"--Fi xation of
price twice wthin one season--CGovt. if obliged to make
adjustrments for |losses due to’ any previous erroneous
fixations.

Essential Conmodities Act, 1955, Section 15--Fixation of the
price of sugar in good faith--Suit for damages if could be
initiated.

HEADNOTE

Clause 7(1) of the Sugar (Control) Order, 1966, gives the
Central Govt. power to fix the maximum sugar - price by
notification in the official Gazette "fromtine to tinme."
Clause 7(2) requires the Govt. to fix the price "having
regard to the estinmated cost of production of sugar on the
basis of the relevant schedule". The appellants “who have
preferred these appeals on the certificate granted by the
Hi gh Court wunder Art. 133(1)(c) of the Constitution have
chal l enged the notification dated 28th June 1967 issued by
the Central Govt. under act. 7 of the Sugar Control order
fixing ex-factory prices for sugar factories specified in
the notification on the ground that the nethod adopted in
fixing prices of sugar nmanufactured in various States was
not correct. They also alleged failure of the Central Govt.
to take into account the fact that there was an initia
fixation of prices of sugar by a notification dated 1st
February 1967 followed by a final fixation on 28th June
1967. It was contended that appropriate adjustnments or
al  owances shoul d have been nade in the final fixation by a
notification of 28-6-1967.
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Rej ecting the contentions and dism ssing the appeals.

HELD : (1) Price fixationis nore in the nature of a

| egi slative neasure even though it nmay be based upon

objective criteria found in a report or other naterial. It

could not, therefore, give rise to a conplaint that a rule

of natural justice has not been followed in fixing the

price. Nevert hel ess, the criterion adopted nust be

reasonabl e. Reasonabl eness, for purposes of judgi ng whet her
there was an "excess of power" or an "arbitrary" exercise of
it, is really the denonstration of a reasonable nexus
between matters which are taken into account in exercising a
power and the purpose of exercise of that power. [961 H
1962 A-B]

Shree Meenakshi MIls Ltd. v. Union of India [1974] 1 S.C. R
468 and The Pani pat Cooperative Sugar MIls v. The Union of
India [1973] 2 S.C. R 860 relied on

The Prem er Automobiles Ltd. v.-.Union of India, referred to.
The appellants have not asserted that they incurred |osses
or did not make reasonable profits. The practice of fixing
the prices, once during the-initial nonths of the crushing
season on the data then available and the other at the end
of the season, has been invariably followed. Fromthe very
nature of things, fixation or refixation of ex-factory price
could not take place on any other basis. It could not be
del ayed wuntil the /whole season canme to an.end |leaving the
price fixed for the previous season, which was the only
other alternative, to govern sales. The passage in page 116
of the report of the Sugar Enquiry Commission and the
expressions "year to year in the sane zone" and  "determ ned
annual | y" occurring therein clearly show that the Comm ssion
neant to |ay down only guide-lines in determ ning  rel evant
criteria for maximum price fixation. Wat is nopst inportant
to note, however, is the reference tothe nmargin of  profit,
which the two sets of schedul es, containing different | heads
filled in for determning cost of manufacture, do not
ment i on. It is evident that the schedules are not al
enbr aci ng. Again the passage at p. 115 shows that the
concept of a

957

"fair-price", inmplied in a reasonable fixation., ~and not
sorme mechani cal fornmul a. ignoring profits or | osses
al together. was contenplated by the Conm ssion. |t cannot,

be said that the Governnent, in fixing the price of sugar in
1967, took into consideration any extraneous matters or that
it acted arbitrarily or unreasonably in doing so. [967 B-C;
965 D-H

(ii)Cause 7(2) requires the Govt. to fix the price "having
regard to the estimated cost of production of sugar on the
basis of the relevant schedules.”" The expression  "have
regard to" only obliges the Govt. to consider as relevant
data the material to which it must have regard. [959 A-B]
Ryots of Garabandho and other- Villages v. Zenindar of
Parl akimedi & Anr. 70 |.A 129 referred to.

It is evident that the price fixed is an estimated naxinmm
price chargeable because the nmmnufacturer cannot charge
nor e. Furthernore, the only "adjustment” provided for is
before a fixation of the estimated Price "having regard" to
the basis provided by the rel evant schedule, but there is no
obligation whatsoever cast upon the Govt. to nake any
"adjustnent” to conpensate for |osses due to any previous
erroneous fixations. Indeed, such attenpted adjustnents may
seem to be unfair to subsequent consuners who ought not to
be made to pay for past benefits possibly enjoyed by others.
Both sets of schedul es give considerable freedom to the
CGovt. in choosing what could properly deternmine the "fair
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price" to be fixed. |Itens to be taken into account are
broadly stated. They are not tied down to such particulars
such as excise duty insisted upon by the appellants. It is
not possible to read into clause 7(2) an obligation to fix
the price either on an Al India basis or five region basis.
It is enough if the basis adopted is not showmmn to be so
patently unreasonable is to be in excess of the power to fix
price. This power is confined to fixation for the purposes
mentioned in Essential Commodities Act, 1955. [1950 B-C, 961

B & F]
(iii)The clear inplication of Sec. 15 of the Essentia
Commodities Act, 1955, is that no suits or other |ega

proceedi ngs, apart fromthose specified in the Constitution

can be brought against the Govt. or its officers for any
action taken by the Govt. in fixing the price of sugar in
good faith. Mere is no allegation nade by the appellants
that the action of the Govt. in fixing the price wthin a
season - was |acking in good faith. Hence, no proceedings
could 'have been brought in a Gvil Court to claim danmages
agai nst. the CGovt. even if it bona fide action was vitiated
by sone illegality of the kKind set up by the appellants 968

B-C]

JUDGVENT:

CIVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1928/67,
1274-76, 1293, 1356-57/68.

Appeal s fromthe Judgnent and orders dated the 10th Cctober
1967 and 5th February 1968 of the Del hi H gh Court in G vi
Wit Nos. 1218, 1295-97, 1320, 1344 and 1318 of 1967
respectively.

B. Sen. Bishanbar Lal, H K Puri, P.-V. Kapur and S.. C.
Patel for the appellant in C. A 1928/67.

H. K. Puri for the appellants in " C As. 1274-76 and
1293/ 68.

S. T. Desai and D. N. Miukherjee for the appellant in C A
No. 1356/ 68.

D. N. Mukherjee; for the appellant . in C. A 1357/68.

Grish Chandra and S. P. Nayar- for the respondents,  except
C. A 1928 and 1275/ 68.

G L. Sanghi, drish Chandra and S. P. Nayar for the
respondents in C. A 1928 and 1275 of 1968.
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The Judgnent of the Court was delivered by

BEG J. The appellants are nmanufacturers of sugar, who have
cone before us after certification of their casesas fit for
appeal to this Court tinder Article 133(1)(c) of. the
Constitution. They challenged the notification dated 28-6-
1967 issued by the Central Governnent under clause 7 of the
Sugar (Control) Order, 1966, fixing ex-factory prices for
sugar factories specified in the notification. It ‘appears
that, in the Wit Petitions filed in the H gh Court for
guashi ng the i nmpugned notification and appropriate orders . in
the nature of nandanus, the validity of section 3 of the
Essential Supplies Act 10 of 1955, as well :as of the Sugar
(Control) Order, 1966, issued under it were questioned.
But, before us, the appellants have confined their argunents
to contentions based on the correctness of the nmethod
adopted in fixing prices of sugar manufactured in various
States, and the alleged failure of the Central Governnent to
take into account the fact that there was an initia
fixation of prices of sugar by a notification dated 1-2-1967
foll owed by a final fixation on 28-6-1967. According to the
appel l ants, appropriate adjustments or allowances should
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have been nmade in the final fixation by a notification of
28-6-1967. We are, therefore, ]lot concerned now with any

guestion relating to the validity of clause 7 of the Sugar

(Control Order) under which the notifications were issued.
The rel evant clause 7 reads as foll ows:

"7. Power to fix sugar prices:-

(1) The Central Govt. may fromtinme to tine
by notification in the Oficial Gazette, fix
the price or the maxi mumprice at which any
sugar may be sold or delivered and different
prices may be fixed for different areas or
different factories or different types or
grades of sugar.

(2) Such ~price or maximumprice shall be
fixed having regard to the estinmated cost of
producti on of sugar determ ned on the basis of
the relevant schedule of cost given in the
Report of the ' Sugar Enquiry Conmi ssi on
(Cctober 1965), subject to the adjustnent of
such rise in-cost subsequent to the Report
aforesaid as, in-the opinion of the Centra
CGover nrrent, cannot be absorbed by t he
provision for contingencies in the relevant
schedul e to that Report.

(3) VWhere the price or the maxi num price has
been so fixed, no person ‘shall sell or
purchase or agree to sell or purchase any
sugar at a price in excess of that fixed under
sub- clause

(1) :

Provi ded that the price at which sugar may be
sold for delivery otherwise than ex-factory
shall not exceed the price or the maxi mum
price, as the case may be, fixed wunder sub-
clause (1) for sale -ex-factory plus such
charges in respect of transport to any town or
any specified area and other i nci denta
charges as may be fixed by the concerned State
CGovernment or by any officer authorised in
this behalf by the Central Governnent or that
Stat e Gover nment

959
in accordance with the instructions issued by
the Central Governnent in this behalf from
time to time."

Clause 7(2), set out above, requires the Govt. to fix the
price "having regard to the estimted cost of production of
sugar on the "basis of the relevant schedule". The
expression "having regard to" only obliges the Govt. to
consider as relevant date material to which it nust/ have
regard (See Ryots of Garabandho and other Villages v. Zem n-
dar of Parlakimedi & Anr. (1). The appellants concede that
this is the effect of |anguage of cl. 7(2). It is evident
t hat the price fixed is an estimted maxinum price
chargeabl e because the nmanufacturer cannot charge nore.
Furthernore, it should be noted that the only "adjustnent”
provided for is before a fixation of the estimated price
"having regard® to the basis provided by the relevant
schedul e, but there is no obligation whatsoever cast upon
the Governnent to make any "adjustment” to conpensate for
| osses due to any previous erroneous fixations. | ndeed,
such attenpted adjustnments nay seem to be wunfair to
subsequent consuners who ought not, it could be argued, be
made to pay for the past benefits possibly enjoyed by
ot hers.
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The Sugar Conmmi ssion had recommended that the country should
be divided into five zones for the purposes of fixation of
price of sugar in each zone. |Its opinion was, that dividing
the country into a |arge nunber of zones would nmeke the
price fixation of sugar "degenerate" into "cost plus basis".
The reason given by the Conm ssion against division of the
country into larger number of zones was that this would

encour age inefficient factories to remain i nefficient
i nst ead of i nduci ng them to ef f ect economn es by
rationalization and nodernisation so as to becone efficient.
The grievance of the appellant Sar aswat i I ndustria

Syndicate was that the Governnent had really divided the
country into 22 zones and that it had, while doing so, taken
into consideration the conversion charges on the basis of
five zones putting Haryana in the sane zone as Madhya
Pr adesh. It claimed that its efficiency as a nanufacturer
using nodern nethods was greater than that of factories in
Madhya Pradesh al'though the wages it had to pay were higher
than those paid by the Madhya Pradesh Manufacturers. It was
difficult for the Hgh Court, as it is for us, to determne
these questions of fact on the neager naterial or bare
assertions, not subjected to-cross-exani nation, which are
avail abl e in wit ~ proceedi ngs decided primarily on
affidavits. Neverthel ess, assumi ng that these assertions
rest on a factually correct basis, we think that a nodern
manuf acturer of sugar, wth nore efficient nethods of
production, would gain by a fixation of price which was
profitable even for |ess efficient nanufacturers. Even if
we assume that the wages of | aborers were somewhat higher in
Haryana than those in Madhya Pradesh, without sufficient
material to be able to arrive at a definite conclusion on
this matter, we think that the disadvantage to the Syndicate
would be offset by the advantage it enjoys as a producer
with a nore nodern and

()70 1. A 129.

960

ef ficient manufacturing technique. It is a well known fact
that rationalisation of industry, by the use of nodern
nmet hods, reduces the amount of  labour needed in nore
mechani sed nodes of nanufacture. Therefore we do not think
that these assertions could prove any inequitable treatnent
nmeted” out to the Haryana manufacturers of —sugar in- any
case no breach of a nmandatory duty, which could justify the
issue of a wit of mandanus, was established.

We have al so exani ned the grievance of the appellants  that
the price of sugar for the season 1966-67 was not detern ned
in accordance with the relevant data. As already  indicated
above, the cost schedul es given by the Commi ssion were  only
guide-lines to indicate the relevant data in fixing the
price. They were not |ike clear nandatory Statutory
provi si ons whi ch could be enforced without much difficulty.
The Commission's report gives two sets of schedules | which
contain different heads filled in for determning cost of
manuf act ur e. One of these sets gives heads of cost  of
manufacture for future calcul ati ons based "on 10% recovery
excluding basic cost of cane" (page 110) and with the
“nunber of working days on the basis of 22 crushing hours".
Here, the heads of costs are

"(1) cost excluding basic cost of cane but including extra
cost on cane

(2) packing

(3) grade differentia

(4) selling expenses

(5) "dearness allowance escalation for 10 points".

Anot her set of schedules of fair price fixation for the year
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1963-64, for which the basic cost of cane was presumably
known, after giving "average capacity", "average crushing
days", and "average recovery per cent", contains t he

foll owi ng heads (p. 117)

"(1) raw material s-basic cost of cane

(2) conversion charges including- extra cost of cane

(3) packing charges

(4) adjustment for extras due to grade differentia

(5) selling expenses

(6) excise duty

(7) return

(8) fair ex-factory price"

Here, manufacturing "costs" are, presumably, covered by
“conversi on charges".

961

A perusal of the figures under the first set of tables shows
that, as the nunber of working days is increased, the cost
is, quite, naturally, reduced.  The 10 % recovery basis
nerely indicates the anmount of sugar obtained from the
total quantity ~of sugarcane. But, from both sets of
schedul es; we find that there is considerable freedom given
to the Governnent in choosing what could properly determne
the "fair price" to be fixed. Itens to be taken into
account are broadly stated. They are not tied down to the
particul ars which, 'according to the | earned counsel for the
appel l ant, ought to have been taken into account. The
criteria are elastic enough to either include or exclude
some of the items put forward on behalf of the applicants as
necessary to be taken into account. Sone of the itens
whi ch, according to the appellants, should be treated as
itens of cost may not even properly find a place there. For
exanple it was suggested that excise duty was wongly |eft
out as an itemof cost. There is nothingin the first set
of schedules to indicate that excise duty must be taken into

account in determning, the cost of - production. In the
second set of schedul es excise dutyis mentioned apart  from
manufacturing and other itens of cost. Excise /duty is

really, inmposed on goods when they have come into ‘existence
in the manufactured form It could nore properly be  taken
into consideration in deternmining nit profits than in
cal cul ati ng cost of nanufacture.

One of the contentions on behalf of the petitioners was that
prices should not have been determ ned on the basis of 22
zones but shoul d have been determnined either on an Al |ndia
scale or for five zones as recomrended by the Sugar Enquiry
Conmi ssion. costs of production, for purposes of price
fixation, can only be determined on the basis of averages
from data collected fromeach particular region- and . con-
ditions which affect factories in general in that region.
It may. be that, on particular itenms, the Governnment may
have reasons to regard data collected in one region to be
unreliable. QO her data collected in another region may be
consi dered good enough for a nore general use of it. The
results of price fixation are actually given separately in
an annexed table for each factory in each State and are not
uniform W cannot read into clause 7 (2) an obligation to
fix the price either on an All India basis or five region
basis. It is enough if the basis adopted is not shown to be
so patently unreasonable as to be in excess of the power to
fix price. This power is confined to fixation for the
purposes nentioned in Essential Commodities Act, 1955. In
any case, the appellants’ objections could formthe subject
matter of representations which could have been made to the
Governnment by each of the parties affected. |If their case
had substance, they ought to have made a denand for a nore
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just fixation on what they considered to be nore appropriate
and reasonabl e basis before going to court. They had not
done so.

The petitioners did not challenge the price fixation on the
ground that a quasi-judicial procedure had to be adopted
before prices are fixed even if such price fixation affects,
as it nust each factory. Price fixationis nore in the
nature of a legislative nmeasure even trough it nay be based
upon objective criteria found in a report or other material
15-1L192SupCl/ 75

962

it could; not, therefore, give rise to a conplaint that a
rule of natural justice has not been followed in fixing the
price. Nevert hel ess, the criterion-adopted nust be
reasonabl e. Reasonabl eness, for purposes of judgi ng whether
there was an "excess of power" or an "arbitrary" exercise of

it, is really the denonstration of a reasonable nexus
between the matters which are taken into account in
exercising a power and the purposes of exercise of that
power . Thi's was nade clear by this Court in the two cases

cited on behalf of the appellants (1) Shree Meenakshi MIlls
Ltd v. Unions of India (1); (2) The Panipat Cooperative
Sugar MIls V. the Union of India (2).
Shree Meenakshi MIl1ls’ ~case (supra) related to price
fixation under the provisions of Cotton Textile (Control)
Order, 1948. There, this Court observed. inter alia, that
the case of Prem er Autonpbiles Ltd. v. Union of India (3)
"does not consider that concept of fair prices varies wth
ci rcunmst ances in which and the purposes for which the price
control is sought to beinposed,” and, it indicated that the
decision in that case was based on a "special  agreenent”
i nvol ved there. The purposes of the Essential Comodities
Act were thus explained (at p. 490)
"The question of fair price to the consuner
with reference to the dom nant object and
purpose of the legislation claimng equitable
distribution and availability at fair price is
conpletely lost sight of if profit  and the
producer’s return are kept in the  forefront.
The mai ntenance or increase of supplies of the
commodity or the equitable distribution and
avail ability at fair prices are the
fundanental purposes of the Act. I'f the
prices of yarn or cloth are fixed in such a
way to enable the manufacturer or producer to
recover his cost of production and secure a
reasonable margin of profit, no “aspect of
infringement of a fundanental right can be
said to arise."
It was then said (at p. 490)
“In determ ning the reasonabl eness of a
restriction inmposed by lawin the field of
i ndustry, trade or conmerce, it has ‘to be
renenbered that the nmere fact that sone  of
those who are engaged in these are alleging

loss after the inposition of law wll not
render the |aw unreasonabl e. By its very
nature, industry or trade or conmerce goes

t hrough periods of prosperity and adversity on
account of econonmic and sonetines social and

political factors. In a largely free econony
when controls have to be introduced to ensure
availability of consuner goods |ike food-

stuff, <cloth and the like at a fair price it
is an inpracticable proposition to require the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 13

Government to go through the exercise |Iike
that of a Comm ssion to fix the prices."
(1) [1974] 1 S.C.R p. 468.

(2) [1973] 2 S.C. R 860.
(3) [1972] 2 S.C.R b526.

963

"Even these Comm ssions cannot al ways nake a
correct estimate of a price whichis fair to
all because there are intricacies of the trade
of all profit making enterprises, which a
Conmi ssion may not be able to probe.™
The Pani pat Co-operative Sugar MIIls case
(supra) the price of fixation of sugar under
the Sugar (Price Determ nation) Oder, 1971
on principles laid dow by Tariff Conmi ssion
and other expert bodies were considered by

this Court: In that context it said (at page
875)

"A unit-wi se fixation of price as suggested by
counsel, and paynent on the basis of a price

o) wor ked out  woul-d nean per pet uati ng
i nefficiency and m snmanagenent, and depriving
the partial control policy of the incentives
for economy and efficiency inherent init. W
are, 'therefore, satisfied both on the |anguage
of the 'sub-section, the background in which it
was | enacted and the mi schief the |egislature
sought 'to renmedy through its working that the
true construction is that a fair price has to
be determ ned “In respect of the entire
produce, ensuring to the industry a reasonabl e
return on the capital enployed in the business
of manufacturing sugar. But this does not
mean that CGovernnent can fix any arbitrary
price, or a price fixed on ext raneous
consi derations or such that it does not secure
a reasonable return on the capital /enployed
in the industry."”
In both the cases nentioned above the question was assuned
to be one involving a deternmination of "fair price". In
arriving at such an assessnment, a reasonable -margin of
profits, judged by average standards of efficiency, could be

provided for. 1In the cases before us, the appellants have
not asserted that they incurred |losses or did not make
reasonabl e profits. 1In other words, they thenselves .ignore
what appears to be an inportant aspect in all such price

fixation so that one is left wondering whether their rea
conplaint is not that they could not "profiteer”".
W are not satisfied that the Governnent, in fixing the
price of sugar in 1967, to which the Wit Petitions in the
appeal s before us are confined, took into considerati on any
ext raneous matters or that it acted arbitrarily or
unreasonably in doing so. in the Saraswati Industria
Syndicate’s case, which is accepted by both sides as the
basi ¢ or the nbst conprehensive case fromthe point of view
of relevant material on record, the counter-affidavit filed
by Shri K L. Pasricha, Joint Secretary, Mnistry of Food,
gives the matters taken into account for the inpugned price
fixation as follows :

"Wth reference to paragraphs 14 and 15 of the

Wit Petition, | say that the correct facts

are as follows :-

(a) The fixation of ex-factory price of

sugar s necessarily to be done initially

about the tine when the crushing season starts
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or when the deliveries from new season’s

production conmence. Thi s fixation has
necessarily to be nade on the
964

basis’ of estimates of the relevant data
avail abl e at that tine.C rcunstances may
require the revision to the exfactory price
during the: seasons and, the final re-
fixation, of. price generally takes place
after the crushing season is over. Ever since
the present control started in April 1963, the
practice to above has been followed. Fromthe
very nature of things of fixation or re-
fixation of ex-factory price cannot be done on
any ot her basi s.
(b) For the reasons stated above, the Sugar
(Control) O ders of 1963 and 1966 empower the
Central ~ Governnent. to fix ex-factory price
fromtinme to tine:
(¢) It is incorrect to state, as has been
done in paragraphs 14 and 15 of the Wit
Petition, ~that ~ clause 7(2) of the Sugar
(Control) Order, 1966 makes provision for any
adj ustment —~ in respect of deliveries of sugar
made,/ prior to the date of any notification
i ssued / t hereunder. Al'l that the said sub-
cl ause provides is fixation of -a price having
regard to the estinmated cost of production
(d) From the very nature of things it 1is
obvi ous t hat even the cost schedul es,
recommended by the Sugar Enquiry  Comi ssion
are not based on the actual cost of production
in any individual factory, but are based on
the average of only a few sanple factories
taken into account by the Sugar Enqui ry
Conmi ssion, which necessarily results in the
price not being based on actual /cost of
production in any individual factory.
(e) It is also incorrect to state as has
been done by the petitioner that the price
which is so fixed under -the Sugar - (Control)
Oders if fixed on the basis of the previous
year's results. As a matter of fact, the
price, which is so fixed,isanestinmte on the
basis of data not only of the previous vyear’'s
results, but also on the basis of the  working
of nore than one year in the past - and also
crop forecasts and various other factors
relating to the conmencing year in respect of
whi ch the price has to be fixed. The
statenment by the petitioner that the price is
fixed by the Central Governnment on the | basis
of the previous year's working is on the face
of it incorrect as in such an event there
woul d be no necessity of nmaking any estinate
for the purpose of price fixation.and all that
would be needed would be to continue the
prevailing price.
The ex-factory price for the sugar factories in Punjab in-
cluding Haryana was fixed at Rs. 137-35 per quintal by a
Notification dated the 24th March, 1966. By Notification
dated the 20th October, the ex-factory price of such
factories was revised to Rs. 134-55 per quintal. Thus, in
poi nt of fact the petitioner was benefited to the extent of
Rs. 2-80 per quintal on all deliveries made from the
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producti on of the year 1965-66 up to the 19th Cctober, 1966,
because no adjustment was nade or coul d
965
be rmade under the provisions of the relevant
Sugar (Control) Order regarding such benefit
whi ch accured to the petetioner as aforesaid
e turn now to the questions whether there was a
"provisional" fixation of :price by the notification of 1-2-
1967 or whether the socalled "final' fixation for the
season- 1966-67 by the notification of 28 6-1967 was illega
for that reason. We find that clause 7 of the Control Order

set out above does not contenplate only a "Provisional" or
prelimnary, fixation of naximumprice to be followed by a
“final" fixation for the whole season, such as,, according

to the appellants, is supposed to have happened here. O ause
7(1) gives the Central Governnent power to fix the maximum
sugar prices by notification in the official Gazette "from
time totime" it was, therefore, contended on behalf of the
Uni on of I'ndia that both the notifications conplied with the
requi renents of the Control Order, because there is neither
a provision for a provisional fixation, to be followed by a
final fixation for a season, nor is any period of tine
between one fixation and another specified. In reply to
this contention, ‘M. ~Desai, |earned counsel for the
appellants in Civil Appeal No. 1356 of 1958, referred us to
the statement in the counter-affidavit, set out above, and
the Sugar Enquiry Comm ssion report (at page 116)
"I n actual practice, however, the duration and
recovery may vary fromyear to year in he sane
zone. The ex-factory selling price in each
zone will have to be determined annually wth
reference to the actual duration and recovery.
The basic cost of cane and the margin of
profit will have to be added to arrive at the
ex-factory price.~ It may be reiterated that
in applying the schedul es, packing charges,
grade, differentials and selling expenses
shoul d be kept constant per quints of / sugar
irrespective of recovery percentage whil e
other itenms of cost should be adjusted in
i nverse proportion to the recovery percentage.
Al t hough the passage set out above primarily refers to other
matters which are to be taken into account in determning
the ex-factory selling price of white sugar, yet, it is
relied upon by M. Desai inasmuch as the terns "year to year
in the same zone" and "determined annually" occur here.
These passages- only indicate a practice. Furthernore, they
show t hat the Commi ssion nmeant to |lay down only | guide-lines
in determning relevant criteria for maxi mum price fixation
What is nost inportant to note, however, is the reference to
the margin of profit which the schedul es do not nention. It
is evident that the schedules are not all enbracing. We
also find (at p. 116) in this Report
"Table X. 5 gives the fair ex-factory price per
qui ntal of white sugar (Grade D-29) for each
Zone on the basis of actual recovery and
duration pertaining to 1963- 64 crushi ng

season. "
This shows that the concept of a "fair-price", inplied in a
reasonable fixation, and not sone nechanical formul a,

ignoring profits or |osses altogether, was contenplated by
t he- Conmi ssi on.
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The point which is common to all the appeals relates to the
difference in price-fixed on 1-2-1967 and the price fixed on
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28-6-1967. In the case of the appellant in Cvil Appeal No.
1928 of 1967, prices fixed were 137-75 and 142. 25
respectively. In the case of the appellant in Gvil Appea
No. 1356 of 1968 the price fixed.on 28-6-1967 was 187.10.
The argument was that, as the price fixed on 28-6-67 is the
one which was revised at the end of the crushing season
after taking into account the actual length of the season
and recovery achi eved, that represents the correct price for
the whole season.’, It was argued that in respect of the
deliveries made between 1-2-1967 and 28-6-1967 at the rate
of fixed on 1-2-1967, the appellants have suffered
considerable losses. It Wag subnmitted that the Governnent
had to make sone provision for conpensating themfor these
| osses.
The appellants relied on the follow ng statenent issued on
behal f of the Governnent which has not been controverted
"1. According to the current practice, the ex-
factory prices of sugar are fixed at the
beginning of each year on the basis of
expected recovery of sugar fromcane and the
I'engt h of crushing season. These prices’ are
revised at the-end of the crushing season.-
taking into account the actual length of the
season and the recovery  achieved in the
di fferent regions.
2.:Accordingly, the Governnent of India
have reviewed the ex-factory prices of sugar
for '‘the current year in the light of actua
recovery and duration obtained by sugar
factories in Uttar Pradesh, Bihar, Punjab
Haryana, West Bengal, Rajasthan and Madhya
Pradesh. The revised prices are as follows :

Price Region Ex-factory price
per
qui-ntal in rupees
Eastern Uttar Pradesh 139 -07
Part A of West U P. 160 -32
Part 13 of West U P. 147 - 37
Part C of West U. P. 140 - 83
Part D of West U. P. 136. 61
Nort h Bi har 139. 88
Sout h Bi har 187. 88
Punj ab 152. 58
Har yana 142 -25
West Bengal 138. 61
Raj ast han 159 -52
Madhya Pradesh 171.91
3. The revised prices have been notified
today and cone into effect i mediately.
4, The prices for factories in other /areas
wi || be announced in due course"

We find that, in the previous year, the price actually fixed
subsequently was |lower than the price fixed originally so
that various sugar producers, including, we presune, all the
appel l ants, got the benefit of such higher prices fixed
earlier. W nmention this only to indicate that
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the price-fixation for the whole season 1966-67 did not
appear to be either arbitrary, capricious, or wunfair.: As
the H gh Court pointed out, it cannot, be contended that the
estimate of manufacturing costs land the resulting fixation
of price made in the beginning of February, 1967, Was wholly
unrelated to the actual conditions which came to [light
after the working results of the crushing season as a whole
were known at the end of the season. The practice of fixing
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the pieces once during the initial nmonths of available and
the other at the end of the season has been invariably

fol | oned. Fromthe very nature ex factory price could not
take Place, on any other basis. It could not e kept waiting
until the whole season cane to an end |eaving the price

fixed for the previous season, which was the only other
alternative, to govern sales. The practice adopted was
certainly fairer.
Al the cases bhefore us relate to the season 1966 to 1967
whi ch was over |long ago. No provision has been brought to
our notice to indicate how the Government would be
responsi ble to manufacturers for an erroneous fixation of
price at which sugar may be sold during a particular season
by manufacturers to dealers who can sell it to t he
consuners. Learned counsel suggested that, the. appellants
could sue those to whom sugar was supplied at |lower rates
than should have been fixed. W find it very difficult to
under stand how the manufacturers could claimany thing, even
by nmeans of suits, fromdealers with whom there were no
agreenent's provi ding that any variation in price to be fixed
by the Government will enable the manufacturers to recover
the bal ance in case the fixation was too |ow. indeed, if the
fixation of price isfound to be too high for any reason,
such as the failure to consider the anount of profits nade
by the manuf acturers in a particul ar season, the
manuf acturers nay have becone |iable to pay sonething back
to the dealers had there been any provision in contacts
bet ween manufacturers and deal ers for recovery of bal ances
due to either side on subsequent fixations. It is enough to
mention here that no such provision in any  agreenment has
been brought to our notice. No deal ers whose rights may be
affected are before us to enable us to pronounce on their
al | eged liabilities. In the Sar aswat i I ndustria
Syndi cate’s case, there was an understanding given in the
H gh Court by the Union of Indiathat the Union will pay the
syndi cate the bal ance, on a redeterm nation of price, if the
price fixed by the Governnent was found to be too low. e
have no doubt that undertaking exhausted itself with
proceedings in the High Court when the wit petition in
appeal before us now fail ed.
W also find, in accordance with the well established
practice of providing protection for action taken by the
Govt. and its officers for actions of the nature sought to
be quashed by the appellants, Section 15 of t he
Essential Commodities Act, 1955, |ays down :
"15(1) No suit, prosecution or other I|ega
proceeding shall |ie against any person for
anything which is in good faith done or
intended to be done. in: pursuance of any
ot her made under’ Section 3.
968
(2) No suit or other legal proceeding  shal
lie against the Govt. for any damage caused or
likely to be caused by anything which is in
good faith done or intended to be done in
pur suance of any order nade under section 3".
This neans that no suits or other |egal proceedings, apart
from those specified in the Constitution can be Dbrought
against the CGovt. or its. officers for any action taken by
the Govt. in fixing the price of sugar in good faith. There
is no allegation nade by the appellants that the action of
the Covt. in fixing the price twice within a season was
l acking in good faith. Hence, no proceeding could have been
brought in a Cvil Court to claimdanages agai nst the Govt.
even i f its bona-fide action was vitiated, by sorme
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illegality, of the kind set up by the appellants. The
result 1is that, even if we could have given a nere decla-
ration that the price fixation for the season 1966-67 in
good faith was vitiated by sone illegality, such a
del caration would have been useless to the appellants. It
is well established practice that Courts do not issue wits
or nmake decl arations which are futile.

We have al ready indicated above that it has not been shown
to us how the fixation of maxi mumprice by the Governnent
for the season 1966 to 1967 was erroneous or unreasonable
even though it was done twice witnin one season. There is
no prohibition against such fixation of price twice within a
season. ] Each operated only fromthe date of fixation unti
it was fixed again. It had no retrospective effect. There
could, therefore, be no claimfor any readjustnent against
anyone sinply because the price fixed in a subsequent period
was hi gher or |ower than'the price fixed in the begi nning of
the same season. The essential requirements for invoking
the wit issuing jurisdiction.” of the High Court here that
the fixation had to be showmn to be ultra vires. This was
not done by the petitioners-appellants. Hence, their wit
petitions were rightly rejected by the H gh Courts.

As the appeals fail on nerits we need not discuss the
technical difficulty which an application for a wit of
certiorari woul d encount er when no quasi -judicia
proceedi ngs was before the Hi gh Court. = The powers of the
hi gh Court under Article 226 are not-strictly confined to
the limts to which proceedings for prerogative wits are
subj ect in English  practice. Nevert hel ess t he wel |
recognised rule that no wit or order in the nature of a
Mandanus woul d i ssue when there is no failure to perform a
mandatory duty applies in this country as well. Evert in
cases of alleged breaches of nandatory duties the 'salutary
general rule which is subject to certain exceptions ' applied
by us as it is in England when wit of Mandanus is asked for
could be stated as we find it set out in Hal sbury’s Taws of
Engl and (3rd edition vol. 13 p. 106):

"As a general rule the order wll not be

granted unless the party conplained of has

known what it was he was required to do so

that he had the means of considering whether

or not he should conply and it must be shown

by evidence that there was a distinct ~demand

of that which the party seeking the
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mandanmus desires to enforce and that that

demand was met by a refusal."
in the cases before wus there was no such, denand

refusal . Thus no ground whatsoever is shown here for/ the
i ssue of any wit order or direction under Article 226 of
the Constitution. These appeal s nust be and are hereby

dismissed but in the circunmstances of the case we nmke no
order as to costs.
Appeal s di sm ssed.
V. M K
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