http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
ARVI NDERVI R SI NGH

Vs.

RESPONDENT:
STATE OF PUNJAB & ANR

DATE OF JUDGVENT: 05/ 08/ 1998

BENCH
G T. NANAVATI, S.P. KURDUKAR, SYED SHAH MOHAMVED QUADRI

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Nanavati, J.

Leave granted.

Heard | earned counsel for the parties.

This appeal is directed against he judgnment and order
passed by the High Court of Punjab and Haryana in Crin nal
Msc. No. 21068 of 1997. The appellant had filed that
application under Section 482 of the Code of Crinina
Procedure, for getting quashed the crininal proceedings
initiated pursuant to R C. No. 33 of 1993 dated '8.10.93
filed by the C.B.1 and the report nade under Section 173 Cr
p.c. to the Designated Court, on the ground that the said
conplaint and the report do not disclose comission of any
of fence and that initiation of the said proceedings anpbunts
to an abuse of the process of the Court. The Hi gh Court by
its order dated 24.9.97 dismssed that application on the
ground that the intention of the appellant was to delay the
proceedings and that no formal conplaint under Section
195(1) (b) was required for issuing the process and that it
will be open to the appellant to take all ~ the pleas
including the plea that the conplaint does not disclose any
of fence, at the tinme of fram ng of the charge.

The proceedi ngs against the appellant have come to be
initiated under the following circunstances. On 8.2.93 a
crimnal offence was registered at Ropar Police Station
agai nst one |larpreet Singh alias Lucky, on the basis of a
"Ruqua’ Sent by the appellant who was S.H O of Ropar Police
Station. it was alleged that Harpreet Singh alias Lucky and
one Surjeet Singh had abducted advocate Kul want singh, his
wife and his child with an intention to nurder them During
interrogation Harpreet Singh was stated to have disclosed
that he and Surjeet singh had already conmtted nurders of
those three persons. On the basis of that information the
police had raided a shop wherein Surjit Singh and Rulda
Singh were present. Both of them consuned cynadi nc before
they could be appr ehended by the pol i ce. Duri ng
i nvestigation of that offence, on 12.2.93, Harpreet Singh
was stated to have nmade an extra judicial confession before
Avatar Singh, who was a Lanbardar, that he and co-accused
Surjeet Singh had abducted those three persons, comitted
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their murder and the dead bodies were thrown in Bhakara
Canal near Sirhind Floating Restaurant and that their car
was also thrown in that canal. Pursuant to that information
the police had recovered the car fromthe canal on 12.2.93.
On 11.3.93 an application was given by harpreet Singh to the
| earned Sessions Judge, stating therein that he wanted to
nmake a confession and along with that application he had
also submtted a confessional statenment which he wanted to
nmake. At this stage of the investigation, the Punjab and
Haryana Bar Association filed a wit petition in the H gh
Court praying that the investigation which was nade by the
police in the said case registered against Harpreet Singh
was not fair and that an inquiry by C.B.I. nay be ordered.
That wit petition was dism ssed by the H gh Court. The Bar
Associ ation had thereafter filed an appeal before this
Court. Allowing that appeal this Court directed the C B.I
to investigate the said case and also to submit a report to
this Court. The C. B.l. registered the case as R C. No. 33 of
1993 and ~‘after investigation submtted the final report to
this Court on 7.3.1996 wherein following actions were
reconmended: -
" (i) Harpreet Singh @ Lucky

s/o GQurmt Singh-Saini, r/o Village

Bahadur pur, who is presently facing

trial in case FIR No. 10/93 of PS

Sadar, Ropar in the Designated

Court, Nabha < has been falsely

implicated in the case.

(ii) Sl Avindervir Singh, AS|

Dar sahan Si ngh, Inspector Balwant

Singh and DSP Jaspal ~Singh are

prima facie responsible for the

fal se inplication of Harpreet Singh

@Lucky in the aforesaid case an

are liable for prosecution for

of fences under Sections 193, 194,

211 and 218 | PC

(iii) The State Governnent of

Punjab is to be requested for

taking suitable action agai nst Shri

Sanjiv Gupta, DG Punjab Police

for his lack of supervision.”

In the final report the CBI had al so suggested that the
concerned Designated Court be directed to file a conplaint
as required by Section 195 Cr.P. C. for -~ prosecuting the
appellant and A.S.|1. Darshan Singh, |nspector Balwant Singh
and D.S.P. Jaspal Singh under Sections 193, 194,211 and 218
IPC. Allowing the appeal on 10.5.96, this Court directed
that Harpreet Singh @Lucky be released fromjail forthwith
transferred the trial fromthe Designated Court at Nabha to
the Designated Court at Chandigarh and directed the C. B.1I.
to file necessary challan in accordance wth the Code of
Crimnal Procedure, before trial court at Chandigarh. A
consequential order was also passed by the Designated Court
for the rel ease of Harpreet Singh on 16.5.96.

In view of the said directions a chargesheet was filed
by the CB.I. in the Designhated Court, Chandigarh, which
after receiving papers from the Designated Court at Nabha
i ssued process pursuance to which the accused came to be
arrested and confined in custody.

On 2.9.96 the appellant noved and application to the
Court at Chandigarh in R C No. 33 of 1993 praying that non-
bai | abl e warrant issued against himbe recalled and al
subsequent proceedings initiated and process issued pursuant
to the chargesheet filed by the C B.l be rescinded in view
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of the bar contained in Section 195(1(b))(i) read wth
Section 340 Cr. P.C. The contention of the appellant before
the Court was that wuntil a conplaint is filed by the
concerned Designated Court, after holding a prelininary
inquiry and after recording a finding to the effect that an
of fence appears to have been commtted in or in relation to
a proceedings in the court or, as the case my be, in
respect of a docunent produced or given in evidence in a
proceeding in that court, the Designated Court at Chandigarh
cannot take cognizance of the challan filed by the C.B.I.
The Designated Court held that in view of the directions
given by this Court filing of a conplaint by the concerned
Designated Court was not necessary; and therefore, it
di smssed the said application by an order dated 11.9.97.
The appellant thereafter noved Cl. Msc No. 21069 of 1997
to the High Court but it was disnissed as stated above.

Aggrieved by the said orders passed by the Designated
Court and the High Court the appellant filed special |eave
petition in this Court to grant leave to himto file an
appeal against those order. That S.L.P. cane up for hearing
bef ore a Bench consi sting of our |earned Brothers Mikherjee
and Thomas, JJ. It was felt by that Bench that the view
expressed by it in the State of Punjab vs. Raj Singh and
anot her (1998 (1) SCALE 130) runs, to some extent, counter
to the direction given'by a two-Judge Bench of this Court in
Punjab and Haryana High Court Bar Association vs. State of
Punjab and others (1996 (4) SCC 742) and, - therefore, it
passed the follow ng order:-

" As the views expressed by us

in State of Punjab vs. Raj Singh

and anot her (1998 (1) ~SCALE 130

runs, to sone extent, counter to

the direction given by a two Judge

Bench in Punjab and Haryana  High

Court Bar Association vs. State of

Punjab and other (1996 (4) SCC

742), pur suant to whi.ch the

i mpugned order has been nmde we

deemit fit to refer this petition

to a | arger Bench. Let t his

petition be, t her ef ore, pl aced

before Hon. the Chief Justice of

India for necessary orders."

Consequently, the S.L.P. was placed before us and after
hearing | earned counsel for the petitioner-we granted | eave
as stated above.

The | earned counsel for the appellant submitted that in
view of the bar contained in Section 195(1)(b)(i) no court
can take cogni zance of any offence puni shabl e under Sections
193-196, 199-200, 205-211 and 228 when such offence is
alleged to have been committed in, and in relation to, any
proceeding in any court except on the conplaint in witing
of the Court or of sonme Court to which that court is
subordinate. He also drew our attention to Section 340 of
the Crimnal Procedure Code which provides the procedure
required to be followed in cases nmentioned in Section 195.
He subnmitted that what the law requires is that the court
has to first hold a prelimnary inquiry, then record a
finding that an offence referred to in clause (b) of sub-
section (1) of Section 195 appears to have been commtted in
or in relation to a proceeding in that court; make a
conpl aint thereof in witing and then sent it to a
Magi strate having jurisdiction to try it. He subnmitted that
inthis case the Designated Court, Nabha or its successor
court has not held any inquiry or recorded a finding or
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filed a conplaint as contenplated by Section 340 and,
therefore, the Designated Court at Chandi garh could not have
taken cogni zance of those offences and issued process and
i ssued non-bail abl e warrant agai nst the appellant.

The answer to the question whether the direction given
by this Court in the case of Punjab and Haryana Hi gh Court
Bar Association (supra) runs counter to the provisions
contained in Section 195 and 340 of the Code of Crimna
Procedure, as interpreted by this Court in Raj Singh' s case
(supra), depends wupon how the said directionis read and
construed. If the said directionis read as a direction to
the CBI to file a chargesheet against the appellant and the
other three police officers for the offences under Sections
193, 194, 211 ad 218 IPC in the Designated Court at
Chandi garh and a further direction to the Designated Court
to dispose of the trial in respect of those offences then it
will have to be held that they are not consistent with the
provision of Sections 195 and 340 of the Code and run
counter to the view expressed by this Court in Raj Singhs
case (supra). It appears that the direction given by this
Court was - so-understood by the CBI and therefore, it filed
an additional chargesheet in- the Designated Court against
the appellant and other three police officers for the said
of fences. The Designhated Court also proceeded on the basis
that the direction was to try those accused for those
of fences and as the direction was given by this Court it was
not necessary for it to follow the procedure contained in
Section 340 of the 'Code. As the matter had proceeded |ike
that before the Designated Court, and the contentions were
rai sed regarding legality of ~taking cognizance and issuing
of process for the offences under Sections 193, 194, 211 and
218 IPC the Bench before which the SLP was earlier |isted
for hearing did not exam ne what really was the direction
given by this Court and rightly felt that the direction was
not consistent wth the provisions of Sections 194 and 340
as interpreted by that Bench in Raj “Singh's case. (supra).

On going through the decision of this Court in/'the case
of Punjab and Haryana Hi gh Court Bar Association (supra) we
find that this Court had not directed the CBIto file a
chal l an agai nst the appellant and other three police
officers for the offences wunder Sections 193, 194, 211 and
218 IPC in the Designated Court, Chandigarh. This Court had
al so not directed that Designated Court to proceed with the
trial against those police officers for the said of fences.
The direction given by this Court should have been read and
understood in the context of the facts of that case. an
of fence was registered as FIR No. 10/93 in respect of nurder
of Kulwant Singh and his wife and their two year old child.
After investigation the police had filed a chargesheet
agai nst Harpreet Singh @ Lucky in the Designated Court,
Nabha. After the trial had commenced in that Court the
Punj ab and Haryana H gh Court Bar Association had noved the
High Court with a petition to direct CBl to conduct further
investigation as it felt that the police had filed a false
case agai nst Harpreet Singh. The Hi gh Court having di sm ssed
that wit petition an appeal was filed in this Court.
Feeling the necessity of further investigation by the CB
this Court passed an order to that effect and after
subm ssion of final report by the CBlI and consideration
thereof this Court disposed of the appeal by giving certain
directions. As Illarpreet Singh was found to have been
i nvolved in the offence of nurder falsely he was directed to
be acquitted and the Governnment was directed to pay
conpensation to him The Government was al so directed to pay
conpensation to the parents of Kulwant Singh. This Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

then ordered transfer of the trial from Designated Court at
Nabha to the Designated Court at Chandigarh. It nmay be
recalled that the trial which was pending in the Designated
Court at Nabha was in respect of nurder of Kulwant singh and
his famly nmenbers. Even though Harpreet Singh was ordered
to be acquitted this Court did not want that trial to be
treated as concluded and, therefore, it was transferred from
the Designated Court at Nabha to the Designated Court at
Chandi garh. The reason why this Court did not want the said
trial to be treated as over and transferred it from the
Designated Court at Nabha to the Designhated Court at
Chandigarh is to be found in the |ast part of Paragraph 1 of
the judgnent. Even though the CBI had reported that the
i nvestigation nmade by it did not reveal any evidence to show
who had caused the nurder of Kulwant singh and his famly
menbers and that there was no evi dence agai nst the suspected
police officers to connect themw th kidnapping and killing
of Kulwant Singh and his famly nmenbers, this Court took the
view that /= whether ~the circunmstances were sufficient to
prosecute themor not is a matter for the Court to consider
This Court then observed that it would be open to the Punjab
and Haryana Hi gh Court Bar Association and the Prosecutor to
argue before the trial court that the material collected by
the CBI shows that = the police officers are prima facie
responsi ble for the abduction and nurder  of Kulwant Singh
and his famly and are |iable for prosecution for offences
under the relevant provisions of Indian Penal Code. Since
this Court did not accept the suggestion of the CBI not to
proceed against the police officers for the abduction and
murder of Kulwant Singh and his famly nmenbers.it ordered
transfer of the trial fromthe Designated Court at nabha to
the Designated Court at Chandigarh and directed the CBI to
file the necessary challan before that Court. obviously, the
challan which was directed to be  filed against the police
officers was in the trial which was transferred fromthe
Designated Court at Nabha to the Designated Court at
Chandigarh and that trial was for the offence of abduction
and nurder of Kulwant Singh and his famly nenbers. The
direction was not to file a challan against those police
officers for the offences punishabl e under ~Sections 193,
194, 211 and 218 IPC It was in respect of trial for the
of fence of abduction and nmurder that the State CGovernnent
was directed to grant sanction under Section 197 of the
Crimnal Procedure Code. The trial court was directed to
conclude that trial expeditiously. What we have stated above
becones clear if the observations nade in the |ast part of
Paragraph 1 of the judgment are read with the- directions
gi ven in Paragraph 4 of that judgnent.

It was the CBI which msunderstood the direction and
instead of filing a chargesheet against the police officers
for the offence of abduction and nurder of Kul want “Si ngh and
his famly nenbers filed it for the offences punishable
under Sections 193, 194, 211 and 218 IPC. Ooviously, this
court was not unaware of the provisions contained in
Sections 195 and 340 Cr. PC and, therefore, could not have
directed the CBlI to file a challan for the offences under
Sections 193, 194, 211 and 218 IPC in the Designated Court
at Chandigarh and directed that court to try those offences.

It was, therefore, not proper and legal for the
Desi gnated Court at Chandigarh to take cognizance of the
of fences under Sections 193, 194, 211 and 218 IPC and to
proceed with the trial of those offences against the
appel l ant and the other three police officers. However, the
process issued by the Designated Court against them need not
be set aside as inquiry contenplated by Section 340(1) of
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the Code has already been held by this Court and a finding
has been recorded that they appear to have conmitted these
offences in relations to the proceedi ng which was pending in
the Designated Court at Nabha. In view of sub-section (2) of
Section 340 it was conpetent for this Court to exercise the
power of the trial court under Section 340(1) and hold an
inquiry. As the appellant and the three police officers
prima facie appear to have conmitted the said offences it
was open to the Designated court at Chandi garh, now that the
case has been transferred to that court, to have issued
process under clause (d) to take security for their
appear ance before the Magistrate having jurisdiction to try
t hose of f ences.

We, therefore, partly allow this appeal, quash the
taking o cogni zance by the Designated Court of the offences
under Sections 193, 194, 211 and 218 IPC and direct that
court to mmke a conplaint in witing to a nagistrate having
jurisdiction in respect of those offences. The CBlI is also
directed to file an additional challan against the appell ant
and the ‘other three police officers as directed by this
Court by its judgnent in the case of ‘Punjab and Haryana Hi gh
Court Bar Association (supra). The State government is al so
directed to conply with the direction given in that case and
as clarified by us. The Designated Court at Chandigarh wll
hen conplete the trial as expeditiously as possible.

IN THE MATTER OF




