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Limtation Act 1908 (9 of 1908) Art. 102-Arrears of salary
of public servant CGovt. of India Act 1935.

HEADNOTE:

The appel |l ant, who was Assistant O fice Superintendent, was
promoted as OFfice Superintendent but inmediately thereafter
was reverted after issuing a charge sheet but ' without
hol ding an enquiry. He, however, continued to perform the
duties of Ofice Superintendent. A few nonths |ater charges
against himwere withdrawn with the remark that "no stigm
was attached to hin'. Thereupon the appellant applied to be
reinstated in the post of Ofice ‘Superintendent and for
paynment of arrears of his salary. But his reversion order
was upheld with the remark that his guilt was established.
The appellant retired in 1959 and filed a suit in 1962
claimng arrears of salary and allowances and for a
declaration that fromthe date of reversion to the date  of
retirement he was a Railway enpl oyee on a salary ranging
fromRs. 400 to 575 and for certain other benefits.

The trial court, while dismssing the suit in toto, had held
(1) that the suit was maintainable but deni ed any
declaration to him and (ii) that the order of denotion
passed against himwas illegal. The H gh Court decreed the
suit and held that the suit for arrears of salary, “except to
the extent of Rs. 180/- was barred by art. 102 'of the
Limtation Act, 1908. The Hi gh Court further held that the
action against the appellant being penal and violative of
the constitutional protection afforded by s. 240(3) of the
Governnment of India Act, 1935 was void and, therefore, could
be ignored as non est. [489F-H]

On the question (i) whether art. 102 of the Limitation Act
would apply to the case and (ii) whether a declaration was
needed for enforcing a claim which fill wthin tine.
Al'l owi ng the appeal in part.

HELD : (1) In Shri Madhav Laxman Vai kunthe v. The State of
Mysore (1962) 1 SCR 886, which view was reiterated in two
| ater decisions, it was held that art. 102 of the Limtation
Act would apply to a case of this kind. Though a good dea
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can be said in favour of the contention that a claim for
arrears of salary is distinguishable froma claimfor wages,
the question is no | onger open for consideration afresh. it
is not advisable to reviewthe authorities of this Court
after such a lapse of tine when, despite the view taken by
this Court that article 102 of the Limtation Act, 1908 was
applicable to cases of this kind, the Limtation Act of 1963
had been passed repeating the law, contained in article 102
of the Limtation Act, 1908, in identical terms without any
nodi fication. The legislature nmust be presumed to be
cogni zant of the viewof this Court that a claim of the
nature, as in the instant case, falls within the purview of
article 102 of the Limtation Act, 1908. I f Parliament,
which is deened to be aware of the declarations of [|aw by
this Court, did not alter the law it nust be deenmed to have
accepted the interpretation of this Court even though the
correctness of it nmay be open.to doubt. It was for the
| egi slature to clear these doubts. When the |egislature has
not done so despite the repeal of the Limtation Act 1908
and the enactnent 1 of the Linmtation Act, 1963 after the
decision —of this Court it-is inexpedient to reexamne the
correctness of the view adopted by this Court in its
deci si ons on the question. [489-FH

The Punjab Province V. Pandit Tarachand [1947] F.C R 89,
93, 108, Jai Chand Sawhney v. Union of  India [1969](IIl)
S.C.C. p. 642 and State of Andhra Pradesh v. Kutubuddin, civi
Appeal No. 2289 of 1966 deci ded on 8-10-69, referred to.
(2)The High Court ‘was right in treating the order of
reversion to be void and inoperative or non est. Therefore
no declaration was needed for the purpose of enforcing a
claimwhich fell within three years. Consequently only the
amount which fell wthin 3 years of the suit 'could be
decreed in accordance with the statement of the counsel for
the respondent. [490F]

486

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil ‘Appeal 1236 of 1970.
Appeal by Special Leave fromthe Judgnment and Decree dated
the 6th November, 1968 of the Allahabad High Court in First
Appeal No. 361 of 1964.

Yogeshwar Prasad, S. K Bagga and S. Bagga; for the
Appel | ant .

S. N Prasad and s. P. Nayar, for the Respondent.

The Judgrment of the Court was delivered by

BEG J.-The plaintiff appellant’s allegations, in the suit
whi ch cones up by special |eave before us, may be stated as
foll ows

The appellant was appointed a Cerk on 29-7-1925 at
CGorakhpur in the Accounts Departnent of what was then the
Bengal North Eastern Railway. In January, 1930, he was
appoi nted Assistant O fice Superintendent. The Railway was
taken over by the State and renaned as Qudh Tirhut Railway
(0. T. R), and, subsequently, it becanme the North Eastern
Rai | way. In January, 1949, the appellant was appointed
of ficiating Assistant Secretary to the General Manager as a
Class Il Oficer. On 11-5-1949, he was pronoted to the post
of Ofice Superintendent. But, on that very date, he was
served with a charge-sheet by the Deputy General Manager and
called wupon to explain, within- 3 days, the use of certain
first class passes issued to him On  14-5-1949, he
submitted his explanation and justified the use of these
passes by quoting specific rules and sinilar instances. On
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29-6-1949, the General Manager reverted the appellant from
the Post of office Superintendent to that of the Assistant
Ofice Superintendent wth effect from 1-7-1949 wthout
hol ding any enquiry at all as required by the Disciplinary
and Appeal Rules of the Railway. The appellant’s case is
that, despite his demption, he continued to perform the
duties of the Ofice Superintendent presumably because he
was efficient. On 27-7-1949, the appellant filed an appea
to the General Manager with the result that, on 29-11-1950,
the Deputy General Manager had to withdraw the charges with
the remarks: ,,since the appellant had used the passes under
a genuine and reasonable belief, no stigna was attached"
Ther eupon, the appellant ‘applied to the General Manager for
formal reinstatenment in the post of Ofice Superintendent
and paynent of arrears of  his salary. Curiously, the
General Manager, while awarding an honorariumof Rs. 40/-
per nonth for the-additional work of Office Superintendent
done by the appellant, practically upheld the reversion
order ‘with the renmark that "the appellant’s guilt was
est abl i shed- Agai nst this order the appellant filed an
appeal on 30-7-1952 to the Railway Board through the Cenera
Manager which was daily forwarded to the Railway Board on
19-8-1952. On 30th Cctober, 1954, the Railway Board sent a
letter to the General Manager stating that the question
raised by the appellant was not a "live issue", and,
therefore, there was no reason to interfere with the Genera
Manager’'s action.. On 30-9-1959, the appellant retired at
the age of 57 despite his claimthat he was entitled to
continue wup to the age of 60 years. The appellant alleged
that he received no .intimtion about the disposal of his
appeal by

487

the Railway Board despite the fact that he went on sending
rem nders. to the Railway Board. On 15-12-1959, the Railway
Board had asked for clarification fromhim He had also
been assured by the then General and Deputy CGener a
Managers, in 1961, that his case would be decided’ to his
satisfaction. Furthernore, he alleged that he wote to the
CGeneral Manager on 16-3-1962, and, again on 22-3-1962, to
find out the result of his appeal but he received no answer.
Therefore, finally he served a notice on 24-9-1962 under
Section 80 Cvil Procedure Code upon the General Manager
North Eastern Railway, Gorakhpur, and the Union of India.
He «clained that Rs. 21,088.04 was due to himas arrears of
salary and allowances. He filed his suit on 27-11-62' for a
declaration that from 1-7-1949, the date of illegal
reversion,. up to 30-9-1959, the date of the appellant’s
retirement, he was a Rail-way enployee on a salary ranging
from Rs. 450/- to Rs. 575/- per nonth, together. wth 20%
special pay from 10-6-1956 to 30-9-1959 and increased
gratuity, and, that, after his retirenment, he becane
entitled to the appropriate pension and gratuity all owance.
He had al so demanded payment of a sumof Rs. 19,795/-, the
details. of which were given in a schedule, after
relinquishing Rs. 1,293.04 and interest.

The defendants’ version was : The plaintiff, who was an
Assistant O fice Superintendent from 29-9-1948, was pronoted
to officiate as. O fice Superintendent with effect from 12-
7-1948 in the scale of Rs. 360-500 with a clear stipulation
that the pronotion was subject to the plaintiff’s selection
subsequently and would not give himany claimto the post.
It was adnitted that the plaintiff was appointed to
officiate as Assistant Ofice Superintendent from 21-1-1949,
but, it was alleged that, during the period of 18 days for
which he held this. post upto 7-2-1949, and, even after
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that, the plaintiff had illegally utilised certain passes
obt ai ned under his signatures. A Selection Board, which net
on 12-2-1949, for selection to the post of Ofice
Superintendent, did not find the plaintiff to be the nost
suitable candidate. Hence, the plaintiff was reverted to
the post of Assistant O fice Superintendent from 14-2-1949.
The plaintiff was again pronmbted to officiate as Ofice
Superintendent with effect from11-5-1949, but he was again
reverted to his substantive post with effect from 1-7-1949
as a result of the charge sheet against him The Railway
adm ni stration had decided to appoint a second Selection
Board after canceling the appointnent of the first one. The
second Selection. Board, which nmet on 11-11-1949, placed
the appellant only second in order of nmerit so that the
appel | ant had to continue as Assi st ant Ofice
Superi nt endent . Hence, no question of his promotion as
Ofice Superintendent arose. -~ Furthernmore, it was stated
that the post of the Ofice Superintendent itself was held
in abeyance from 1-7-1949, but, another post. of Assistant
O fice Superintendent was created.in its place. It was,
therefore, submitted that the plaintiff could never have
hel d a post which was in abeyance. it was asserted that the
Plaintiff was given reasonable opportunity for show ng cause
agai nst the action proposed to be taken against him before
his reversion,. and that, after 1-7-1949, as a result of the
representati on nade by the.
488
plaintiff, the General Manager gave the plaintiff a persona
hearing and al so appointed a Conmi ttee of three officers to
exam ne the whol e case of the plaintiff, including alleged
withdrawal of the charge against him The Conmittee
reported to the General Manager that the remark made by the
Deputy General Manager that no stigna was attached to the
plaintiff was not justified. Neverthel ess, the | Genera
Manager had directed paynment of 'Rs. 40/- per nonth for the
period from1-7-1949 to 31-5-1951 for the extra work done by
the plaintiff in addition to his duties as Assistant Ofice
Superi nt endent . The jurisdiction of the Court to  question
t he reversion from a nerely. officiating post was
chal l enged. Furthernore, it was alleged that the plaintiff
had. know edge of the dismssal of his appeal as he was
working in the office of the General Manager as Assistant
O fice Superintendent. The plea of limtation was also
rai sed in defence.
The Trial Court, while dismissing the suit in toto had  held
that the suit was maintainable. This finding was upheld by
the Hi gh Court on the plaintiff’s appeal which was all owed
only to the extent that Rs. 180/- was decreed as within time
as the suit for the remaining arrears of salary was  held
barred by Article 102 of Limitation Act of 1908. The /Tria
Court had denied any declaration to the plaintiff; -but the
H gh Court had decreed the suit for declaration in the
followi ng terns
"The suit, therefore, is also decreed for the
declaration that the plaintiff, on bei ng
super annuat ed, becane entitled to get gratuity
and pension, as adm ssible under the service
rules applicable to the case, on the basis
that he retired as Ofice Superintendent in
the grade of Rs. 360/5001-. It would, of
course, now be open to the plaintiff to nove
the Authorities concerned for gratuity and
pension in accordance with the declaratory
decree passed by this Court in his favour".
As regards the enquiry subsequently held with regard to the
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plaintiff’s grievance, the Trial Court held that it could
not take the place of fullfledged enquiry to which the
appel l ant was entitled under section 240 cl. 3 of the Covt.
of India Act and the procedural safeguards in a disciplinary
action. It, therefore, held that the order of denotion
passed agai nst the appellant on 29-6-1949 was illegal. The
Hi gh Court had, on the plaintiff's appeal, after considering
the evi dence, held
"Therefore, the order of reversion, which had
been passed really as a penal nmeasure, cannot
be hel d to be wvalid. The i nevitabl e
consequence of this finding would be that
plaintiff was and remained legally entitled to
hol d the post of office Superintendent and as
such to receive the salary etc. payable for
that post until he retired. In this view of
the matter, the relief for declaration, in the
circunmstances of the case, was redundant and
not an essential prerequisite to his claimfor
recovery of salary etc. attached to that post,
provi ded, of course, the claimwas not barred
under article 102 of the Limitation Act".
489
The Trial ~ Court had held that the order
keeping ‘the post of an Ofice Superintendent
in abeyance being admini'strative in nature
could not be questionedin a civil suit. But,
the H gh Court hel d:
"The overall position, therefore, appears to
be that the order of abeyance was not in
reality a bona fide adm nistrative order pure
and sinple but it was a device to obviate the
difficulties which woul'd otherw se have been
created by the order of reversion, itself as,
in the absence of an order of punishnent  duly
passed, the plaintiff would have a right to

revert to t he post of the Ofice
Superintendent. In the instant case, fromthe
evi dence on record and t he r el evant
circunstances, it clearly appears that the

al l eged order of abeyance of the post of the
O fice Superintendent had resulted in definite
prejudice and loss to the plaintiff. In the
circunst ances of the case, in our opinion, the
suit was |egally naintai nabl e and the deci sion
of the Court below to the contrary is
erroneous".
it, therefore, appears to us that the H gh Court had taken
in view that the action against the appellant, being  pena
and violative of the constitutional protection afforded by
Section 240(3) Govt. of India Act, was void, and, therefore,
could be ignored as "non est". Similarly, the @ order
abol i shing the post of O fice Superintendent, having been
passed wth an oblique motive, was not a bonafide order  so
that. it could be ignored. Even administrative action, to
be valid, has to be honest and bonafide. On these findings,
the H gh Court appears to us to have been justified in
giving the declaration it did give.
The only question of some difficulty raised before us is
whet her Article 102 or Article 120 of the Limtation Act of
1908 would apply to the case. After having heard the
attractive argunents of M. Yogeshwar Prasad, we have no
doubt that a good deal can be said in favour of the
contention that a claim for arrears of sal ary is
di stingui shabl e: from a claim for wages. But , our
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difficulty is that the question appears tous to be no
| onger open for consideration afresh by us, or, at any rate,
it is not advisable to review the authorities of this Court,
after such a lapse of tinme when, despite the view taken by
this Court that Article 102 of the Limtation Act of 1908
was applicable to such cases, the Limtation Act of 1963 had
been passed repeating the law, contained in Articles 102 and
120 of the Limtation Act of 1908, in identical terns
wi t hout any nodification. The Legislature must be presuned
to be cognizant of the view of, this Court that a claim of
the nature before us, for arrears of salary, falls wthin
the purview of Article 102 of the Limtation Act of 1908.
| f Parliament, which '‘is deened to be aware of t he
declaration of law by this Court, did not alter the law, it
nmust be deened to have accepted the interpretation of this
Court even though the correctness of it may be open to
doubt. If doubts had arisen, it was for the Legislature to
clear these doubts. -Wen the Legislature has not done so,
despite the repeal of the Limtation Act of 1908, and the
enactment of the Limtation Act of 1963 after the decisions
of this Court, enbodying a possibl e questionable view, we
think it is expedient and proper to

490

over-rule the subm ssion nade on behalf of the appellant
that the correctness of the view adopted by this Court in
its decisions on the question so far shoul d be reexan ned by
a |l arger Bench.

This Court, in Shri. Madhav Laxman Vai kunthe V. The State of
Mysore (1), follow ng the case of the Punjab Province W.
Pandit Tarachand (2), had held that Article 102 Limtation
Act of 1908 will apply to such a case. It reiterated this
view in Jai Chand Sawhney V. Union of India(3), and, again
in State of Andhra Pradesh V. Kutubuddi n(4).

Furthernore, the finding that the plaintiff had know edge of
the disposal of his appeal by the Railway Board in 1954 is
one of fact. Even if this be a finding which is assail able,
we do not consider it to be baseless. W do not, therefore,
propose to enter into evidence for the purpose of
determining the correctness of this finding for -~ ourselves.
If this finding is correct, as we are-assuming it to be, a
suit filed on 27-11-1962 will be barred by tine even .if
Article 120 of the Limtation Act were to be applied. Si x
years’ period of limtation would have expired | ong “before
1962, even if time were to begin to run, as is submtted  on
behal f of the appellant, fromthe tine the appellant _becane
aware of the decision of the Railway Board.

The appellant’s contention, however, is that, even if suit
was barred by tine, he would get three years nore of arrears
of salary as within time if Article 120 (instead of Article
102) Limtation Act of 1908 was applied and each failure to
pay the nonthly salary due constituted a fresh “cause of
action. W cannot accept this view as we have, for 'reasons
already given, held that Art. 102 of the Linmtation  Act,
1908, was correctly appli ed.

We think that the High Court was right in treating the order
of reversion passed against the petitioner to be void and
i noperati ve, or "non est", The result was t hat no
decl arati on was needed for the purpose of enforcing a claim
which fell within 3 years . Consequently, only the anount
which fell wthin three years of the suit filed could be
decr eed.

So far as the renmining part of the declaration is concerned
the amount claimable by reason of it would depend upon the
rate at which the plaintiff would have been entitled to draw
his salary if he had occupied the post which he should have
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held when he retired. It has to be, therefore, determ ned
what woul d be the arrears of pension and gratuity to which
the plaintiff would have been entitled if he had held the
post of O fice Superintendent to which he was entitled. We
have been informed by the | earned Counsel for the North
Eastern Railway that as the appellant was entitled, on the
finding of the H gh Court to hold the post of an Ofice
Superi ntendent, he could draw a salary in the scale from Rs.
450 to Rs. 575 with effect from 1-7-1959.

(1) [21962] 1 S.CR p. 886 at 894.

(2) [1947] F.C.R 89, 93, 108.

(3) [21969] (IIl) S.C.C p. 642

(4) Civil Appeal No. 2289 of 1966 decided on 8-10-1969.

491

Before parting wth the case we may observe that on the
findings of the Hi gh Court about the correctness of which we
have no doubt, the appellant was not treated justly. He was
even denied pronotion due to an order which was not a
bonafide " one inasnuch as its object was to deprive the
appel | ant -of the rights he woul d have otherw se enjoyed. It
is regrettable that a subordinate Govt. servant should be
treated in this manner by his superior officers. We hope
that, although the clai mof the appellant has been found to
be barred by limtation, the Union of India wll consider
the equities of the case and see its way to giving such
relief to the appellant as we are precluded under the |aw
from granting to himdue to the operation of  the |aw of
[imtation.

The result is that we nodify the decree passed by the Hi gh
Court to the extent that we hold that the anobunt which falls
due to be paid to the appellant withinthree years of the
filing of the suit (i.e. within the periodof limtation) in
accordance with the above nentioned statenent of the |earned
Counsel for the North Eastern Railway will be calculated on
the correct basis now stated to us-by the | earned Counsel
To this extent we all ow the appeal, but we dismss the rest
of the appellant’s claim In the circunstances of 'the case,
the parties will bear their own costs throughout.

P.B.R Appeal allowed in part-
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