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ACT:

Public Religious Trust-Scheme-Suit to set. aside schene-
Beneficiaries, not a particular sect of Mislim Conmunity-
Pl ea of res judicata-Character and nature of ‘representative
suit-C rcunstances ‘under which a scheme can be  set aside-
Code of Civil Procedure, 1908, (Act V of 1908), ss. 11 Exp.
Vi, 92, O. 1. rr. 6, 8.

HEADNOTE
The respondents filed a suit under s. 92 of the Code of
Cvil Procedure, 1908 claimng to represent the 'Sunn

Musl ins popul ati on of Bangal ore ‘and praying that _‘a schene
shoul d be settled for the proper adnministration of the Juma
Masj i d, Bangal ore.

The plot on which the Msjid was built was purchased about
a century ago by a large nunber of Muslins consisting of
several groups from all walks of life. The nosque was
constructed fromthe funds given as gifts by a | arge nunber
of Muslinms. A grant of |land nmade to the npbsque shows that
the nmosque and its properties were intended for the benefit
of the Muslim Community as a whole. For about 60 years the
nosque and its properties were under the nmanagenent of _ non-
Cutchi Menmons and prior to this the managenent was not
exclusively in the hands of Cutchi Menons but predoni nantly
in the hands of Dekkhani Miuslims of the locality. In
subsequent years on sonme occasions the nanagenent was
predom nantly in the hands of the Cutchi Miuslinms but the
Dekkhani Muslinms in Bangal ore nunmbered about 30,000 and the
Cutchi Muslinms never exceeded 300.
Prior to the present suit a suit under s. 92 was filed in
1924 and a schenme was settled and Trustees were appointed
and they had been in nanagenent ever since. In the said
proceedings, the plaintifffs, both in the application made
to the Collector for sanction under s. 92 Code of Givi
Procedure and in the plaint, specifically averred that the
Masjid in question was an institution belonging to the
Cut chi Menon Conmunity
648
and they purported to represent the interests of that Conmu-
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nity and . no other. There were sone defendants in the suit
who were non Cutchi Muslins but they were sued as tres-
passers and their only interest in defending the suit was to
support their individual rights.

In the suit out of which the present appeal has arisen the
respondents clainmed that the Msjid with its adjuncts
bel onged to the whol e Miuslim Community of Bangal ore and not
exclusively to the Cutchi Muslinms, It was further clained
that the schene framed under the earlier suit was the result
of collusion and that the said decree did not bind the non-
Cutchi  Menmpns and that the present trustees were guilty of
m smanagenent and breach of trust. The appellants contended
that the Cutchi Menons were the exclusive beneficiaries and
that the suit was barred by res judicata and denied the
al | egations of collusion, breach of trust and m smanagenent.
The trial court rejected the contentions of the respondents
and wupholding the plea of res judicata raises by the
appel l ants dismssed the suit.  Thereupon the respondents
appealed 'to the Hgh Court "and the Hgh Court while
rejecting the pleas of collusion and breach of trust
differed from the trial  court on- the question of res
j udi cat a. It found that the Msque and its adjuncts
bel onged to the whole of 'the Mslim comunity and not
exclusively to the Cutchi- Menons. Therefore the Hi gh Court
while agreeing with the trial court that a schene shoul d not
be lightly disturbed found that a case had been made out for
framing a new schene and renanded the case to the tria
court. The present appeal is by way of special |eave.
The first point raised in the appeal was that the suit was
barred by res judicata on the ground that a suit under s.92
Code of Cvil Procedure was a representative suit  and the
present respondents woul d be bound by it whether, they were
parties to it or not since they were interested in the
Trust. It was further contended that since both the courts
bel ow had rejected the plea of m smanagenent and breach of
trust and since the H gh Court had found that the  present
trustees were nmnaging the trust reasonably and in a
responsi bl e manner this Court should not lightly di'sturb the
sai d findings.

Held that the nbsque and its adjuncts cane into, being, and
continued to be an institution belonging to the Sunni,
Musl i m Communi ty of Bangal ore and it cannot be he held that:
its managenent was exclusively in the hands of Cutchi Menons
at any tine before 1924.

649

Reading ss. 11, 92 Exp. WV, 0. 1 rr. 6 and 8 of the Code of
Cvil Procedure it is clear that in determ ning the question
about the effect of a decree passed in a representative

suit, it is essential to inquire which interests were
represented by the plaintiffs or the defendants. If the
decree was passed in a suit under s. 92 it wll becone

necessary to, examine the plaint in order to decide in what
character the plaintiffs had sued and what interests  they
bad cl ai med.

The basis of the principle that a decree under s. 92 suit

binds all persons interested in the trust, is that the
interests of all persons interested in the trust are
represented in the Suit as required by Exp. VI tos. | and

if that basis is absent the decree cannot create a bar of
res judicata against persons claimng an interest not
represented in the. earlier suit.

The plaint in the earlier suit as well as the application to
the Collector for sanction proceeded on a clear and un-
anmbi guous basis that the nbsque belonged to the Cutch

Menons and the suit was instituted on their behalf by
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persons who clainmed to be interested in the nbsque as Cutch
Menons. Once it is found as it has been found in the

present case, that this basis of the claim nmade in the
pl ai nt was not well founded and that the nbsque bel onged to
all  Sunni  Mislins of Bangalore it would be difficult to
accept that the suit can be regarded as a representative
suit so far as the interests of the Muslim Community ot her
than the Cutchi Menons residing in Bangal ore are concerned,
Raja Anandrao v. Shanrao, [1961] 3 S.C.R 930, Ramados V.
Hanumantha Rao, (1911) |.L. R 36 Md., 364 and Khaja
Hassanulla Khan v. Royal Msque Trust Board,. 1. L. R
(1948) Mad. 257, distinguished,

There can be no doubt that if a schene is franed in a suit
brought under s. 92 it should not be changed unless there
are strong and substantial reasons to do so. It nust be
clearly shown not only that the schene does not operate
beneficially but that it -can by alteration be made to do so
consi stently wi th the object of the foundation

Attorney General v. Bishop of Wrcestor (1831) 63 L. R 530
and Attorney CGeneral v. Stewart (1872) L. R 14 Eq. 17.

The inpugned scheme in the present suit proceeded on the
erroneous assunption that the Mbsque belonged to Cutch
Menons and that the said community alone was entitled to its

exclusive admnistration. This assunption has clearly
introduced certain infirmties in the schene. The schene
must
650
be revised on the true basis that the Msque does not bel ong
exclusively to the Cutchi Menons, but belongs to all the

Sunni Musal mans of Bangal ore.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 308 of
1961.
Appeal by special |eave fromthe (judgnent and decree dated
Noverber 3, 1958 of the Mysore High Court in Regular Appea
No. 120 of 1950-51.
M C. Setalvad, M L. Venkatanarasi mhai ah, S. N.~ Andl ey,
Ranmeshwar Nath and P. L. Vohra, for the appel l'ants.
A. V. Viswanatha Sastri, M S. K Sastri and M~ S
Nar asi mhan, for respondent No. 1.
1963. March 29. The judgnent of the Court was delivered by
GAJENDRAGADKAR J. - Thi s appeal by special |eave arises out of
a suit instituted by the respondents in the Court ~of the
District Judge, Bangal ore under section 92 of the Code of
Cvil Procedure (OS, No 2 of 1917). The | respondents
claimed to represent the Sunni Muslim population of the
Cvil and Mlitary Station at Bangal ore, and as such they
prayed in their plaint that a scheme should be settled for
the proper administration of the jumma Masjid which is
situated on O d Poor House Road, C & m Station, Bangal ore.
Their case was that the Masjid in question along wth its
adjuncts such as |dgah, Makkhan, Madrassa, Kutubkhana and
Musaf ar khana as well as large novable and i movabl e
properties, constitutes a Trust created for public purposes
of a religious nature coupled with charity, and that the
Dakkhani Muslins as well as the Cutchi Menmobns residing in
Bangal ore are the beneficiaries of the Trust and have an
abiding interest in its proper nmanagenent, control and
direction.
2
It appears that a simlar suit had been filed in 1924
(O S.No.32 of 1924) in the same Court and in that suit a
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scheme had been franed in 1927. Pursuant to the said
schene, Trustees were appointed and they have been in
managenent of the Trust properties since then. The
respondent s alleged that in the said suit, it was

represented that the Masjid belonged mainly to the Cutch
Menons of Bangal ore and that the Cutchi Menobns were entitled
exclusively to its managenent. It is on this basis that the
said suit was prosecuted by consent and a schene was drawn
up by the court after considering different schenes put
before it by the respective parties. To that suit seven
def endants were inpl eaded; defendants 2 and 7 clained the
ri ght of managenent of the Trust under wills executed by the
deceased Mutawal i Abdul Gaffar. Defendant No.2 was then a
m nor and his nother was inpl eaded as defendant No. 1 both
in her own right and as guardian of defendant No. 2.
Def endants 3 to 6 were the Executors under the will of Abdu
Gaffar on which defendant No.2 relied. Al those defendants
wer e non-Cut chi Menons and the appellants who had filed the
suit were Cutchi Menons. Wile the said suit was pending,
six persons who were Cutchi Menons applied to be joined as
defendants to the suit. ~Their case appears to have been
that no schenme need be framned. Their application was
rejected by the District judge, but on revision before the
Court of Resident in Mysore, the District judge s order was
set aside and they were ordered to be inpleaded. That is
how ultimately, 13 defendants were joined to the said suit.
While the administration of the Trust and the managenent of
its affairs and properties were thus entrusted to the Board
of Trustees appointed under the schene., and the sanme was
being continued after the schenme decree was passed, an
application was nmade by the present respondents on January
22, 1945 under O 1 r. 10 and sections 141 and
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151 of the Code in which they prayed that they may be joi ned
as parties to the proceedi ngs under the schene and that the
Trust ees should be ordered to convene a fresh neeting of the
general body of worshippers of the Masjid and prepare a |ist
containing their nanmes and submit the sane to the / Court
i rrespective of whether they happen to belong to the /Cutch
Menon jamayet or the Dakkbani Mislim Community of Bangal ore.
Their contention was that a meeting which had been held .in
pursuance of the order on C M P. No. 242 of 1944  was
invalid, null and void, and so they wanted to be joined to
the proceedings; they desired that a fresh neeting shoul d be
called for the purpose of preparing a |ist of worshippers as
prescribed by the schene. In support of this application
an el aborate affidavit was filed in which they set out their
grievance that the managenent of the Trust which had  been
| ef t exclusively in the hands of Cutchi Menons was
i nconsistent with the schene and on the nerits, unjustified
and unfair.

This application was rejected by the learned District | fudge
on July 20, 1915. The |learned Judge, while rejecting the
application, observed that there was some force in the
contention of the petitioners that the suit in which the
schene was franed, was not fully representative and that
there were sone "conmi ssions in the proceedi ngs" taken under
the decree Wiich may tend to show that the managenent of the
Trust was not to be exclusively by the menbers of the Cutchi
Menon Conmunity. In fact, he noticed that the suit had been
filed in very peculiar circunstances wi thout inpleading the
nenbers of the Dakkhani Miuslim Conminity. He however held
that after the fram ng of the scheme, the managenment had, in
fact, been entrusted solely to the Cutchi Menon Conmunity
and that it would be inappropriate to make any change in the
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pattern of managenent in
653
the proceedings initiated by the application; that can be
done, he thought, in a regular suit. It is this order that

has led to the present suit by the respondents.

In the present suit, the respondents joined the five
appel lants and others as defendants and clainmed reliefs
against them Their case was that the schenme decree which
was passed in the earlier suit was the result of collusion
and that the said decree did not bind the non-Cutchi Menons
who were the beneficiaries of the Trust. According to them
though the Cutchi Menons were entitled to claimthe benefit
of the Trust, the predomnant interest in the Trust was of
t he Dakkhani Mislins who had built the Mosque and
contributed substantially to its financial progress and
prosperity. They further pleaded that the five appellants
who were in charge of the admmnistration of the Trust were
guilty ~of breach of trust. According to them even the
schenme whi'ch was framed in the earlier suit did not confer a
nonopol y - of nanagenent on the Cutchi Menons as appears to
have been-assumed in nmaki ng the appointnent of Trustees ever
since the said decree was passed, and it was urged that if
on a correct interpretation, the schene did confer such a
monopoly, it should be held to be bad in | aw It is on
these allegations/'that the respondents wanted the Court to
settle a schene taking into account all  the worshippers of
the Masjid both Dakkhani Muslins and Cutchi Menons, and
recogni sing the right of the Dakkhani Mislinms also to nanage
the Trust and its affairs. As a consequential relief the
respondents claimed that the appellants be renoved from
their position as Trustees and that a Commttee of Trust
appoi nted under the old schene shoul d be di ssol ved and new
Trust ees should be appointed in its place. ~That, in short,
is the nature of the claimnmade by the respondents in  their
present suit.

654
The appellants disputed the respondents’ claim on/ severa
grounds. It was urged by themthat the Cutchi Menons' were

entitled to the exclusive managenent of the Masjid and its
affairs; it was pleaded that the present claimwas barred by
res judicata and that the respondents had not any interest
in the Trust and as such., had no |locus standi to file the
present suit under section 92 of the Code. The allegation
of collusion nade by the respondents in regard to the
earlier suit was traversed and it was contended that if an-;
relief was intended to be asked in respect of t he
nodi fication of the said scheme, the proper renedy was an
application under clause 25 of the schene itselfl and not the
present suit. The charge that the appellants had comitted
a breach of trust was seriously disputed and enphasis was
laid on the fact that even if a case for change- in the
schene was made out that case should not be accepted ' wunless
there are over-riding considerations to do so.

On these pleadings, the learned District judge framed
appropriate issues. He held that the respondents had not
shown that they had sufficient interest to bring the suit
under s. 92 of the Code. He also found that their plea that
the decree in the wearlier suit had been obtained by
col lusi on had not been established, nor ha they succeeded in
showing that the Trustees under the said scheme had
conmtted a breach of trust. |In regard to the contention of
res judicata raised by the appellants, he held that the
decree passed in the wearlier suit was a bar to the
mai ntai nability of the present suit, and he expressed the
opinion that the reliefs claimed by the respondents by their
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present action could have been clained by them by an
application under clause 25 of the schenme. Then the |earned
judge considered the question as to whether the schene
should be nodified and he took the view that in such
matters, it was necessary to exercise utnost caution before
di sturbing a settled scheme. Since no satisfactory reason
had

S 655

been shown by the respondents in support of their case that
the schene shoul d be changed, the trial Judge rejected their
claimand dismssed the suit.

The respondents challenged this decree by preferring an
appeal in the High Court of Mysore. The Hi gh Court agreed
with the trial Court in rejecting the respondent’s case that
the decree in the wearlier suit had been obtained by
collusion and that the Trustees appointed under the said
schene had comm tted breach of trust. 1It, however, differed
from the trial Court on the question of res judicata. It
took the viewthat the plea of res judicata could not be
sustai ned and so, it cane to the conclusion that the present
suit under _s. 92 was conpetent. ~The Hi gh Court agreed wth
the trial Court that inlaw,_-a scheme once settled should
not be lightly disturbed or nodified, but inits opinion a
case had been made out for fram ng a new schenme, because it
was satisfied that the Mdsque in question really belonged to
the whole of the Sunni Mi-slim Community of C & M Station

Bangal ore, and the basis of the earlier suit that the Cutch

Menons were entitled to the exclusive managenent of the said
Mosque, its properties and its administration was not well-
f ounded. On these findings, the H gh Court set aside the
decree passed by the trial Court and remanded the case to
the said Court to take further proceedings in the light of
the appellate judgrment for the purpose of° framing a new
schene. It is against this order that the appellants have
cone to this Court by special |eave.

Before dealing with the merits of the contention which have
been wurged before us by M. Setalvad on behalf of the
appel lants, it is necessary to set out briefly the history
of the Msque wth which we arc concerned, and the
backgr ound of the incidents which have led to the
institution of the present suit. The finding recorded by
the Hi gh Court in regard to the history of the Mysque, its
origin and further
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devel opnent, and the part played by the -~ Dakkhani Muislim
Comunity in both the matters, has not been disputed before
us, and so, we nust proceed to deal with tile appeal on the
basis that the said finding truly and correctly represents
the facts proved in this case. It is in the light of the
said finding, therefore, that we propose to set out the
history of the institution and the background- of the
di spute.

It is not disputed that the Mdsque cane into exi stence as a
relatively small structure nore than 100 years ago and  that
it was rebuilt inits present formsone tine about 1885.
The oral evidence led by the parties in support of their
respective contentions is as often happens, not very
sati sfactory, and so, the High Court dealt with this part of
the case on docunmentary evidence. The respondents have
produced numerous docunents to prove their case that in the
original building of the Mosque, in its reconstruction in
1885 and in its progress fromyear to year, the Dakkhan

Muslims have played a domi nant part, though it is conceded
by themthat later on the Cutchi Menons were also actively
associated with the affairs of the Mosque and have made
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contributions to its prosperity and progress. The earliest
docunent on the record (Ext. K) which is a sale dead
executed on January 4, 1823 shows that the generality of the
peopl e w shed to construct a Masjid, and so, the open plot
covered by the sal e-deed was purchased. The purchasers were
a large nunber of Mislinms consisting of several groups
described as traders, bakers, sweetneat nmkers, Copper-
smths, rope-nmakers, nutton butchers, beef but chers,
gardeners and other Miuslins. That shows the very broad.
basis of the cross-section of the Muslim community which
joined in purchasing the open plot on which the nobsque was
built. Then followed a gift deed executed on Novenber 1

1923 (Ext. L') which was a voluntary undertaking given by a
| arge nunber of Musal mans to contribute funds in the

657

construction of the Mosque. A grant of |and nmade on Cct ober
4, 1830 (Ext. YYYY) clearly brings out that the Mdsque and
its appurtenances were intended for the benefit of the whole
Musl im Community represented by the | ocal Kazi. In about
1850, Abdul’ Khuddus appeared on the scene and it is commopn
ground between the parties that he was actively associated
with the institution for about half a century. He appears
to have been a very influential person in the locality and
hel ped to popul ari se the institution and acquired
considerable properties for it; thereby, he rendered the
nosque useful to the community in various directions. Abdu

Khuddus was in nanagenent of the Mdsque till- 1905 when he
di ed. He was fol lowed by his son Abdul Gaffar who died in
1922. It appears that Abdul Gaffar left behind him two

wills under which two different clainms for the Miutavalliship
of the Mosque were made. About this tinme’ the eariler suit
of 1924 was instituted. It is thus not disputed that for
nearly 60 years and nore, Abdul Khuddus and his son who were
non- Cut chi Menons were in nanagenent of the Mosque and as we
have al ready noticed, prior to 1850 when Abdul Khuddus cane
on the scene, the managenent does not appear to have been in
the hands of the Cutchi Menons exclusively, but it was
predom nantly in the hands of the Dakkhani Muslins of the
locality.

On  June, 29, 1880, a Power of Attorney was executed by the
jamayat in favour of Abdul Khuddus in order to enable himto
enter into transactions on behalf of the Mosque. O the ten
presons who executed the Power of Attorney, three were
Cutchi Menons and the rest Dakkhani Muslinms. This ~document
shows that Cutchi Menons had by then associated  thensel ves
with the admnistration of the affairs of the Msque and
formed part of the jamayat which owed allegiance to the
Mosque but anobngst the Trustees who executed the Power of
658

Attorney in favour of Abdul Khuddus, the proportion was 3:
7.

On Decenber 29, 1892, a sale deed was executed by one
Thul si bayama (Ext. HHHH) conveyi ng her house property in
favour of Abdul Khuddus. Abdul KhUddus was described as the
Head Trustee of the junma.Masjid. The other Trust ees
nentioned in the docunment who nunbered 13, represented the
Dakkhani Muslins and the Cutchi Menons in the proportion of
7:6. It is true that on sone occasions, the Headnmen
appeared to have been predom nantly Cutchi Menons; for
i nstance. the document pertaining to the transfer of Faze
Mahomed Asham Sait’'s right to Juma Masjid (Ext. UUU) was
executed in favour of six Headnen all of whom appear to be
Cut chi Menons; but as the Hi gh Court has observed, this can
have no special significance since in this docunent, Abdu
Khuddus hinself is not nentioned and that may show that the
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Headmen did not include the main person who was | ooking
after the Masjid. However, one fact is significant that the
Dakkhani Muslinms nunmbered about 30,000 and the Cutchi Menons
never exceeded 300 and this fact has to be borne in mnd in
dealing with the question of the adnministration of the
properties belonging to Jumma Masjid, and, so it would be
clear that though the Cutchi Menbns were associated with the
admnistration of the Trust, they were not at all in its
exclusive nanagenent. Before his death Abdul Khuddus had
executed a Power of Attorney in favour of his son Abdu

Gaffar on June 14, 1905, and as we have al ready seen, Abdul
Gaffar stepped into the nanagement. Thus, the docunentary
evidence which the H gh Court has accepted supports its
finding that the Mosque cane into being and continued to be
an institution belonging to the whole Sunni Mislim Comunity
of Bangalore and that it could not be held that its
managenment was exclusively in the hands of Cutchi Menons at
any
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time before 1924, Having regard to the very promnent and
Power ful part played by Abdul Khuddus in the devel opnent of
the Mosque and its properties, it is not surprising that the
Mosque canme to be known as "Khuddus Saheb’s Mosque." This
description of the Mdsque is found in a document executed on
June 7, 1884 (Ext. RRRRRR-1). Subsequently, when the
Cutchi Menons filed a suit in 1924, they alleged that the

Mosque was known as the Sait’'s MNMsque, - but that is
undoubtedly a | ater devel oprent.
It maybe conceded that the several jamayats  of Mislins

residing in Bangalore in different |ocalities have their
separ at e nosques, and as often happens, the Mislimresidents
of a particular locality generally offer prayers in the
nosque situated in the locality and in that sense, owned by
the jamayat of the said locality. ~The position of the Junma
Masjid w th which we are concerned, however, appears to be
that of a central Mysque to which allegiance is owed by al
the Sunni Muslins of Bangalore. (In fact, evidence adduced
in this case clearly shows ‘that the Cut chi Menons
constituting a Jamayat by thensel ves have a nosque of ~ their
own in Fraser town. This fact was adnmitted, though wth
reluctance and then too not clearly, by Haji Saleh Mhaned
Sait whom t he appel |l ants exam ned on their behalf. It -also
appears fromthe evidence of the said witness that the bulk
of N kahs in the Junma Masjid (Ext.Y-6) consists of those
Musl i ms ot her than Cutchi Menons and that rather shows  that
amongst the usual worshippers at the Jumma Masjid the non-
Cutchi  Menobns occupied an inmportant place. It is in the
light of these facts that the controversy between the
parties in the present litigation has to be judged.

It appears that about 1.920, when the non-cooperation
novenent was in full force, there was a
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sharp division in the Cutchi Menmon Comunity a, % well as the
Dakkhani Muslins at Bangal ore. The majority of the
conmuni ty synpat hised with the non-co-operati on novenent and
appl auded those who took part in it, whereas the minority
led by Haji Sir Isnmail Sait disapproved of the noverment and
publicly denounced it-. That led to the usual devel oprent
of exconmuni cation of the mnority, and so, Haji Sir |snmai
Sait filed a suit No. 6/1921 to vindicate his right of
access to the Mdsque for performng religious cerenoni es and
clainmed an i njunci on agai nst the managers of the Mosque
restraining themfrominterfering with the exercise of his
right in that behalf. During the pendency of the suit,
however, Abdul Gaffar died on January 9, 1922. That tended
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to accentuate the division in the Comunity and it was this
sharp di vi si on in the Community which was further
conplicated by the rival claims nmade by two different
persons who had set up two different wills of Abdul Gaffar
that led to Suit No. 32/1924 being filed. In that suit, it
was claimed that the Mosque was primarily devel oped by the
Cutchi  Menpns and that the Cutchi Menons were entitled to
the exclusi ve managenent of the affairs of the Msque. The
defendants who had been inpleaded to that suit first
appeared to resist the claim W have already seen who
these defendants were. They were interested in supporting
their individual rights in respect of the nanagenment of the
Mosque and it appears that they reached an am cabl e
settlenent with the plaintiffs and ultimately subnitted to a
prelimnary decree directing that the schenme be franed.
Those defendants who were non Cutchi Menons did not
represent the non-Cutchi Menon Community as such and were
interested only in their personal rights based upon the
wills ' executed by Abdul Gaffar. After the parties agreed
that the scheme should be drawn up, the District judge
directed themto file their respective schemes. The Court
then exami ned the said schenes and finally
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framed its own scheme.  Thereafter, Trustees have been
appointed under the Scheme fromtine to time and the
adm nistration of the Trust and the nanagenent of its
properties has renained in the hands of Trustees who have
al ways been Cutchi. Menons. That, -in-short, is the history
of the commencenent and the developnent of the Mdsque and of
the facts leading to the present dispute.
The first point which has been pressed before us by M.
Setalvad is that the present suit is barred by reason of the
fact that in the earlier suit instituted under s. 92 of the
Code a scheme had already been framed by a court of
conpetent jurisdiction and the decree by which the said
schene wWAs ordered to be drawn binds all parties interested
in the Trust. A suit under s. 92, it is wurged, is a
representative suit, and so, whether or not the present
respondents actually appeared in that suit, they would be
bound by the decree which had franed a scherme for the proper
adm nistration of the Trust. |In support of this  argunent,
reliance is placed on the decision of this Court in Raja
Anandrao v. Shanrao (1), where it is observed that ~though
the Pujaris were not parties to the suit under s. 92, the
decision in that suit binds the pujaris as- worshippers so
far as the admnistration of the tenple is concerned,
because a suit under s. 92 is a representative suit and
binds not only the parties thereto, but all those who are
interested in the Trust. M. Setalvad has also  relied on
the two decisions of the Madras Hi gh Court, (1) in - Ramados
v. Hanumantha Rao (2) and (2) in Khaja Hassaanul |l ah Khan v.
Royal Mbsque Trust Board (3) . The effect of those two
decisions is that a decree passed in a suit filed under s.
92 framing a schene is binding on all and it prevents every
person whether a party to the suit or not fromasserting in
a subsequent suit rights which conflict with or attack the
schene.

In assessing the validity of this argunment, it is necessary
to consider the basis of the decisions that

(1) (21961] 3 S.C.R 930, 940. (2) (1911) I.L.R 36 Mad.
364.
(3) I.L.R (1948) Mad. 257.
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a decree passed in a suit under s. 92 binds all parties.
The basis of this viewis that a suit under s . 92 is a
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representative suit and is brought wth the necessary
sanction required by it on behalf of all the beneficiaries
interested in the Trust. The said section authorises two or
nore persons having an interest in the Trust to file a suit
for claimng one or nore of the reliefs specified in clauses
(a) to (h) of sub-section (1) after consent in witing there
prescri bed has been obtained. Thus, when a suit is brought
under s. 92, it is brought by two or nore persons interested
in the Trust who have taken upon thenselves the responsi-
bility of representing all the beneficiaries of the Trust.
In such a suit, though all the beneficiaries may not be
expressly inpleaded, the actionis instituted on their
behal f and relief is clainmed in a representative character.
Thi s position imrediately attracts the provisions of
explanation VI to s. 11 of the Code. Expl anation VI
provi des that where persons litigate bona fide in respect of
a public right "or of a private right claimed in comon for
thenselves and others, all persons interested in such right
shal |, for the purposes of this section, be deenmed to claim
under the persons so litigating. It is clear that s. 1 1
read with its explanation VI |leads to the result that a
decree passed in a suit instituted by persons to which

explanation VI applies will bar further claims by persons
interested in the same right in respect of which the prior
suit had been instituted. Explanation VI thus illustrates
one aspect of ' constructive res judicata. Wer e a

representative suit is brought under s. 92 and a decree is
passed in such a suit, |aw assunes that all persons who have
the same interest as the plaintiffs in the representative
suit were represented by the said plaintiffs and, therefore,
are constructively barred by res judicata from reagitating
the matters directly and substantially in issue inthe, said
earlier suit.

A simlar result follows if a suit is ~either brought or
def ended under O 1, r. 8. In that case
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persons either suing or defending an action are doing so in
a representative character, and so, the decree passed in
such a suit binds all those whose interests were represented
either by the plaintiffs or by the defendants.. Thus, it is
clear that in determning the question about the effect of a
decree passed in a representative suit, it is essential” to
enquire which interests were represented by the plaintiffs

or the defendants. |If the decree was passed in a suit under
s. 92, it will becone necessary to examine the  plaint in
order to decide in what character the plaintiffs had sued
and what interests they had clained. |If a suit i's brought
under O 1 r. 8, the same process will have to (be adopted
and if a suit is defended under O 1 r. 8, the plea taken by
the defendants will have to be examined with a wview to

deci de which interests the defendants purported to-defend in
conmon with others. The decision of this question would be
material in determning the correctness of the argunent
urged by M. Setal vad before us.

Let wus, therefore, examne the plaint filed in the earlier
suit of 1924. Before filing the said suit, an application
had been made to obtain sanction of the Collector as
required by s. 92. In that application, the petitioners had
specifically averred that the Masjid in question was an
ancient and inportant institution belonging to the Cutch

Menon Comunity and there were properties attached to it
worth over a lac of rupees : the net incone fromthem being
about Rs. 2,400/- per annum On this basis, the petitioners
clainmed that they were interested in the Trust and wanted a
schene to be franed. It would thus be clear that the
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application for sanction proceeded on the narrow and
specific ground that the Mosque bel onged to the Cutchi Menon
Conmunity and the interest which the petitioners purported
to represent was the interest of the Cutchi Menmon Conmunity
and no ot her,

664
After perm ssion was obtained fromthe Collector, the suit
was filed. In the plaint, the sane position was adopted.

It was averred that the Mdsque had been mainly founded by
the Cutchi Menmon Mohammadens residing at Bangalore and it
was alleged that the Mohmmaden communities other than the
Cutchi  Menpn had established ot her independent nosques for
their use and benefit and for the | ast over a century, the
Cutchi Menons had been nmintaining and nanaging the said
Mosque. The plaint further clainmed that the plaintiffs as
menbers of the Cutchi- Memon Community were interested in the
proper managenment of the suit Mosque and that as Mhanmmadens
and nenbers of the said Community they had the right to

perform therein their daily and usual prayers as well as
funeral  ‘and ot her special prayers. Consistently with this
attitude, the plaint in its prayer clause clained, inter

alia, that a schene should be franed safeguarding the rights
and privileges of the Cutchi Menmon Community. It is thus
clear that the plaint, like the application for the sanction
Of the Collector proceeded on a clear and unanbi guous basis
that the Mdsque bel onged to the Cutchi ‘Menon Community and
the suit was instituted only on behalf of the Cutchi Menon
Conmunity by persons who clained tobe interested in the
Mosque as Cutchi Menons. There i's, therefore, no doubt that
the plaintiffs in the said suit-did not claimand in fact,
did not represent the interests of any conmunity other than
the Cutchi Menon Conmunity. Once it is found as it has been
in the present case, that this basis of the claim nade in
the plaint was not well-founded and that the Mosque | bel ongs
to all the Sunni Mohmmadens of Bangalore, it would be
difficult to accept the argunent that the suit instituted on
the narrow basis to which we have just referred’ can be
regarded as a representative suit so far as the interest of
Muslim Communities other than the Cutchl Menmon Community
residing in Bangal ore are concerned.. These
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who filed the said suit expressly pleaded that no other
conmunity was concerned or interested in the said Trust and,
therefore, it would be idle for themnow to contend that
they purported to represent the interests of the other
comunities.

It is true that defendants 1 to 7 who had been inpleaded in
that suit were non-Cutchi Menmons, but as we ‘have already
observed, these defendants were sued as trespassers and
their only interest in defending the suit was to  support
their individual right to manage the property. The witten
statenents filed by them | eave no doubt at all that they did
not purport to represent non-Cutchi Menmobns residing in
Bangal ore. Their pleas centered round the rights which they
claimed under the wills of Abdul Gaffar. Simlarly, the
witten statenents filed by defendants 8 to 13 in that suit
cannot be pressed into service for supporting the argunent
that non-Cutchi Menpbns’ interests were represented. These
def endants were Cutchi Menons and. in substance, they agreed
with the plaintiffs in that suit that the Mdsque bel onged to
Cutchi  Menons alone. No doubt, they nade some other pleas
di sputing sonme of the allegations made in the plaints, but
t hose pl eas have no rel evance on the point with which we are
concer ned. It is thus clear that the allegations made in
the plaint, as well as the avernments nade by the respective
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defendants in their witten statements do not justify the
contention that the earlier suit was either filed by persons
who could claim to represent non-Cutchi Menons, or was
def ended by persons who could nake a similar claim |[|f that
be so, the very basis on which the binding character of a
decree passed in a suit under s. 92 of +the Code rests
di sappears; we have already seen that the basis of the
principle that a decree under s. 92 suit binds all persons
interested in the trust, is that the interests of al
persons interested in the Trust are represented in the suit
as required by
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explanation VI to s. 11; and if that basis is absent, the
decree cannot create a bar of res judicata againt persons
claimng interest not represented in the earlier suit.

In the case of Raja Anandrao (1), this Court has no doubt
observed that a -decree passed in a representative suit
tinder ~S. 92 binds not only the parties thereto, but al
those who are-interested in the Trust, and M. Setalvad has
naturally relied wupon this observation in support of his
plea of res judicata : but- it would be unreasonable to treat
the said observation as laying dowmn a broad and wunqualified
proposition |ike theone which M. Setalvad had submtted
before wus. The context in which the observation has been
made nust be borne inmnd and that context clearly shows
that the earlier suit had been filed in respect of a Hindu
Tenple and it was plain fromthe recitals “in the plaint
filed in that suit that the plaintiffs who had brought the
said suit represented the interests of all worshippers and
devotees of the said tenple, including the worshippers who
had brought the subsequent suit. In other words, in
accepting the plea that the subsequent suit brought by the
wor shi ppers was barred by res judicata, this Court affirnmed
the finding that the interests of the said worshippers had
been represented in the earlier suit, and so, it nmade no
di fference to the binding character of the decree passed in
that suit that the said worshippers personally /did not
appear in the earlier litigation.. This decision, therefore,
proceeds on the basis that the party who was held precluded
fromfiling a subsequent suit was constructively represented
inthe earlier litigation and the provisions of explanation
VI to s. 11 therefore, applied. It is thus clear that ~the
observations nmade in Raja Anandrao’s case (1) do not support
M. Setalvad' s contention in the present appeal

(1) [1961] SS. C R 930, 940.
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That takes us to the next question as to whether it would be
appropriate to change the scheme in the present! litigation

even though the present suit nmay not be technically barred
by res judicata. M. Setalvad contends that it is a ‘well-
recognised principle of lawthat a schene in regard to a
public trust once franed should not be altered |ight-
heartedly unl ess there are substantial reasons to do so and
he has strenuously relied on the finding of the H gh Court
that the Trustees appointed under the scheme ever since it
was framed have, on the whole, managed the trust properties
and its affairs in a reasonabl e and responsi bl e manner and
that the allegations of breach of trust which had been nade
against themin the present suit have been held not to be
proved by both the courts below. There can be no doubt that
if a scheme is framed in a suit brought under s. 92, it
shoul d not be changed unless there are strong and
substantial reasons to do so. This position is wel |
est abl i shed and cannot and has not been disputed before us.
As observed by Hal shury, when a schene has been settled by
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the Charity Comm ssioners, the Court will not interfere with
it wunless the Commi ssioners have acted ultra vires, or the
schene contains sonething wong in principle or in law, or
by reason of changed circunstances, the continuance of the
charity under the constitution established by the schene has
becorme i npracticable. This principle was |aid down as early
as 1851 in the case of the Attorney-General v. The' Bishop
of Worcester (1), where it was held that schenes which have
been settled under the directions of the Court are not to be
di sturbed upon nerely speculative viewor in matters of
di scretion or regulation upon which judges or Attorneys-
General may differ in opinion, or except upon substantia
grounds and cl ear evidence, not only that the schenme does
not operate beneficially, but that it can by alteration be
made to do so consistently with the object of the

(1) [1831] 68 B. R 539.
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f oundat i on. The sane principle was reiterated in 1872 in
the case of Attorney-General v. Stewart (1).

There are, however, two considerations which nmust be borne
in mnd in dealing with M. Setalvad’s argument on this

poi nt . It is not disputedthat even after a schene is
franed in a suit properly instituted under s. 92, if
superveni ng consi derations justify its alteration or
nodification, the / bar of re,,; judicata cannot then be
pl eaded against such alteration or nodification. Besi des,

in the present case, it has now been discovered that the
schene framed in 1927 proceeded on the erroneous assunption
that the Mdsque belonged to the Cutchi Menon Community and
that the said conmunity al one was entitled to its  exclusive
admnistration. It nay be that the parti es who conceded in
that suit that the said assunption was right did not
col lude, but, neverthel ess, the said assunption has' clearly
introduced a serious infirmty in the schene. Speaki ng
nunerically, the interests of the non-Cutchi Menmons who
nunbered about 30,000 were ignored-and attention was paid
exclusively to the interests of ‘Cutchi Menobns who never
nunbered nore than 300. Once it is found that the Msque is
a Central Msque and the Dakkhani Mslinms residing in
Bangal ore were responsible for the —constructions of the
Mosque and were vitally interested in offering worship in
the Mosque and in taking part in, the admnistration of ~the
Mosque, its affairs and properties, it would be difficult to
resi st the respondents’ case that the scheme framed in 1927
nmust be revised bearing in mind the interests of all ~those
who are interested in the Msque. Therefore, ~we are
satisfied that the High Court was right in comng to the
conclusion that ’'the schenme nust be revised on the true
basis that the Msque does not belong exclusively to the
Cutchi  Menons, but belongs to all the Sunni Muisalmans of

Bangal ore.
(1) ( 1872) L. R 14 Eq. Cases 17.
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The next question which we have to consider is whether it is
necessary that the order of remand passed by the Hi gh Court
shoul d be confirmed and the District judge directed to frane
a new schenme in the light of our decision. W are inclined
to take the viewthat it is not necessary to frame an
entirely new scheme in the circunstances of this case. We
have already referred to the fact that the H gh Court was
sati sfied that the scheme has worked, on the whole
satisfactorily. We have exanmined the 25 clauses of the
scheme and have heard the |earned counsel for both the
parties in regard to the nodification s which these clauses
may need and we are satisfied that if suitable changes are
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made in clauses (iv), (v), (xxiv) and (xxv), that woul d neet
the requirenents of justice and fair admnistration of the
Mosque, its affairs and its properties. Broadly stated, the
scheme framed in 1927 provided for the appointnent of a
Conmittee of five Trustees who were to hold office for seven
years conmmencing fromthe date on which the scheme cane into
force. Clause (iv) then nmde a provision for the
appoi nt nent of fresh Trustees at the conpletion of the seven
years’ period prescribed by cl. (i). This clause reads
t hus: -
,,Six months before the conpletion of the
seven years nentioned above, the conmttee of
trustees shall prepare a list of male adult
wor shi ppers, and subnit the same to the Court
within a nonth thereafter; and the Court shal
as soon as conveni ent nominate from anong the
wor shippers a comittee consisting of 15
wor shi ppers. Each nenber of the committee of
wor shippers shall hold office for ten years
from the date of his appointnment; and any
vacancy arising anong themfor any of the

reasons specified in clause 3 supra shall be
filled “up by the Court. And this conmttee
shall ~ el ect fromanong their number 5 (five)

persons to
670
perform the duties of trustees after the
expiry of seven years aforesaid."
Cl ause (v) which is also relevant reads thus:
"The trustees so elected shall hold office for
a termof five years and whenever any vacancy
ari ses anong the el ected trustees by reason of
death or resignation or if any nenber shall be
absent fromthe Bangalore C & M Station for a
continuous period of six nonths, or be an
undi schar ged i nsol vent” or be convicted of any
crimnal offence involving noral turpitude or
refuses or in the opinion of the Court becones
unfit or incapable of acting as trustee or
ceases to be a nenber of the conmittee of
wor shi ppers the sanme shall be filled up by the
conmittee of wor shi ppers, from anobngst
thenselves the person so appointed to hold
office for the remaining period of five years.
The procedure described in clause (4) shall be
adopt ed for electing trustees f or each
successive period of five years."
It is obvious that clause (iv) has worked itself out; but it
provides for the basic structure for the appointnent of
Trustees, and we are inclined to think that basic structure
must now be alterad in view of the fact that the nunber of
wor shippers is very much larger than was then assuned.
"Wor shi ppers’ in the context, would mean not Misal mans who
are entitled to of fer worship, because that view would take
in Misal mans not only from Bangal ore but fromall over the
country. The 'worshippers’, in the context, should include
persons who wusually worship in the said Mosque. In our
opinion, it is not necessary to make any list of nmale adult
wor shi ppers as provided by cl. (iv), nor should a Conmittee
of worshippers be appointed as contenplated by it. We
think, it is desirable that the appointnent of
671
five trustees from tine to tine should be nade by the
District judge from anongst the worshi ppers of the Msque,
the class of worshippers being determined in the sense which
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we have just clarified It appears that after the schenme cane
into force, trustees were appointed, when necessary, by a
ki nd of election. W have no doubt that this course should
be avoided. W would, therefore, insert in place of cls.
(iv) and (v), cl. (iv) in these words :
"The district judge of Bangalore shoul d
nom nate five persons from anongst nmale adult
wor shi ppers of the nbsque as trustees to | ook
after the nosque, its affairs and its
admi ni stration. The trustees so noninated
shall hold office for a termof five years and
whenever any vacancy occurs anbng them either

by reason  of death, or resignation, or
otherwi se, the District.Judge shall fill that
vacancy by nominating another Trustee in that
behal f.~ The remaining trustees will continue
to function till the vacancy is filled."
The result would be that cl. (iv) & (v) as they stand would
be renoved and cl.. (iv) as we have fornmulated wll take
their pllace, and the renaining clauses will be renunbered

accordi ngly.
Cl ause (xxiv) which gives the right to denand copies of the
rules and or translations thereof in Urdu | anguage only to
the nenbers of the cutchi Menmon Community will now be
available to all the Sunni Misal mans residing in Bangal ore.
Therefore, the nodification in the clause would be that in
place of the words "any nenber of the Cutchi Menon
Comunity" shall ‘be substituted the words  "any Sunn
Musal man of Bangal ore".
Gl ause (xxv) which enables the Trustees to apply for advice
or direction to the District Court as
672
occasion may arise, should be so anmended as to enable the
Trustees or any person interested in the Trust to apply for
nodi fication of the scheme. Clause (xxv) so anmended would
read thus: -
"The Trustees. nay apply for advice or direc-
tion, and the Trustees or any person
i nterested in the Trust nmay apply for
nodi fication of the schene to the District
Court of the C& M Station, Bangalore, _as
occasi on may arise."
By nodifying the clause in this way, we wish to nake it
clear that if in future an occasion arises for changing  or
altering the terms of the schene, it shoul d not be necessary
to file a separate suit.
Before we part with this appeal, there is one point to which
we may incidentally refer. During the course of the hearing
of this appeal, an argunent was urged before us by both the
parties as to the true denotation of the word "worshippers”
used in cl. (iv). M. Setalvad contended that  in the
context of the pleadings filed by the parties in that! suit
and in the light of cl. (xxiv), it was clear that the word
"wor shi ppers” nust rmean only worshippers from the Cutchi
Menon Communi ty. If that argunent is wupheld, it would
enphatically bring out the fact that in the suit, the only
interest that was represented was that of the Cutchi Menons
and that would clearly help to negative the plea of res
j udi cat a. On the other hand, if the word "worshippers"
received a larger denotation, it may show that the schene
binds all the worshippers interested in the Trust, but it
woul d i medi ately raise the question of clarification of the
schenme because in the adnministration of the scheme, the word
"wor shi ppers" has consi stently recei ved the narr ow
interpretation, and the Trustees as well as the committee of
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wor shi ppers has al ways been constituted out of nmenbers of
the Cutchi Menon Conmunity and no others, so that on this
673
alternative basis, the plea of res judicata may be upheld ;
but an occasion will clearly arise for either clarifying the
scheme or nedically changing it so as to make the other
wor shi ppers eligible for appointnent as Trustees.
In the result, we reject all the contentions raised by the
appel lants and confirmthe findings recorded by the High
Court in favour of the respondents. W are, however, not
inclined to affirmthe order of remand passed by the High
Court, because we have held that the scheme framed in 1927
should be left as it is with the nodifications which we have
indicated in our judgnment.  Therefore, the order of remand
passed by the Hi gh Court is reversed and the respondents’
claim for a nodified scheme allowed. The appeal is
di sm ssed with the above nodifications. The appellants wll
pay the costs of the contesting respondents throughout.




