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DATE OF JUDGVENT: 24/ 08/ 2001
BENCH

S. RAjendra Babu & Shivaraj V. Pati

JUDGVENT:

[Wth C. A No.5682/2001 (@ SLP(c) No.11497/98)]
JUDGMENT

RAJENDRA BABU, J.
C. A No. 5682/2001 (@ SLP(c) No.11497/98)
Leave granted.

Respondent Nos. 3 to 23 were workmen in the establishnment of the
appel lant. They filed applications under the Paynent of Gatuity Act,
1972 [hereinafter referred to as the Act] for a direction to pay bal ance of
gratuity by the appellant for a period of service rendered by them
Respondent Nos. 3 to 23 retired fromthe establishnment of the appell ant
and they were paid gratuity cal cul ati ng basi c wages and dearness
al  owance only. They clained that they were also paid i ncentive wages as
per Section 4(2) of the Act. The appellant contended that they were
governed by settlements and awards regardi ng wages and ot her service
conditions, which had clearly set out that incentive earni ngs shoul d not
be reckoned as wages for the purpose of provident fund, bonus, gratuity,
ESI, overtinme, etc. They also subnitted that the incentive earnings
woul d not partake the character of wages for the purpose of gratuity
under the provisions of the Act and that the respondents had already
received gratuity on the basis of |ast drawn basic wages and dearness
al  owance and, therefore, sought for dism ssal of the applications.

The Controlling Authority held as foll ows:

For the incentive paynent, the norns fixed were in pieces, per

jar, per unit, per truck per paid, per trap per cistern, per hands,
etc. Therefore, incentive paynent was nade on the basis of pieces
or nunber of itens produced.

On that basis, the Controlling Authority concluded that Section

4(2) of the Act was attracted as it deals with the piece rate wages but
wages paid for any overtime work should not be taken into account as
wages and that the appellant had paid i ncentive wages to their workers

on the basis of pieces produced by the workers. It was further held that
the incentive wages were actually cal culated on the basis of pieces and
also the rate was fixed per piece or unit, etc. 1In those circunstances, the

Controlling Authority held that incentive wages were actually paid piece
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rate wages. Although the Controlling Authority agreed with the
contention that wages woul d nean basi c wage and dearness al |l owance,

he stated that the incentive wages paid on the basis of piece rates and
amount fixed per piece have to be treated as piece rate wages in terns of
Section 4(2) of the Act and, therefore, allowed the applications.

Appeal preferred against the same having failed, wit petition was

filed. On dismssal of the wit petition further appeal was preferred before
the Hi gh Court. The Division Bench of the Hi gh Court after referring to
various decisions of this Court and of the H gh Court, held that the
incentive payments in question would fall within the definition of wages
for the purpose of the Act. The High Court found that there is a
difference in the term wages enpl oyed under the Act and basic wages

defi ned under the Enpl oyees Provident Funds & M scel | aneous

Provisions Act, 1952 [for short PF Act]. Wile the Act defines the term
wages, the PF Act defines the term basic wages and, therefore, the

term basi c wages has got to be contra-distinguished fromthe term

wages and that difference will have to be construed in the context of the
enact ment ~and t he purpose thereof. Apart fromthat the H gh Court

relied upon Section4(2) of the Act as has been done by the Controlling
Aut hority. ~The H gh Court, having dismssed the wit appeal, this appea
is preferred by special |eave.

Shri Andhyarujina, |earned Senior Advocate and Shri

A. T. M Sanpat h, | earned counsel for the appellant, submtted that the
definitions of the/'termbasic wages in the PF Act and the term wages

in the Act are para-materia and both cover all enolunents while on duty
but excl ude any bonus, commi ssion, HRA, -overtinme wages and any ot her

al  owance. They also submtted that a perusal of the terns of

settl enents between the parties would nake it clear that the incentive
schenme introduced by themis not a piece rate wages and the concept
relating to bonus has been altogether ignored both by the Controlling
Aut hority and the Hi gh Court.

On behal f of the respondents, it is subnmitted that the view taken
by the High Court and the authorities is justified and we shoul d not
interfere with the order made by the Hi gh Court.

Section 2(s) of the Act defines the termwages as under

wages neans all enol unents which are earned by an enpl oyee
while on duty or on |eave in accordance with the terns and
conditions of his enploynment and which are paid or are payable to
hi min cash and includes dearness all owance but does not include
any bonus, conmi ssion, HRA, overtine wages and any ot her
al | owance.

Under Section 2(b) of the PF Act, the term basic wages is defined
whi ch reads as foll ows:

basi ¢ wages nmeans all enolunents which are earned by an
enpl oyee while on duty or on |l eave or on holidays with wages in
ei ther case in accordance with the terns of the contract of
enpl oyment and which are paid or are payable in cash to him but
does not include

(i) the cash value of any food concession

(ii) any dearness allowance (that is to say, all cash paynents

by what ever name called paid to any enpl oyee on account of a rise
in the cost of living), house-rent allowance, overtine all owance,
bonus, comm ssion or any other simlar allowance payable to the
enpl oyee in respect of his enploynent or of work done in such
enpl oynent ;

(iii) any presents made by the enpl oyer;
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A conparison between these two provisions will nake it clear that

there is no basic difference between the two expressions used in these
two enactnents insofar as the exclusion of bonus fromthe enol uments

is concerned. The Hi gh Court has been carried away by the expression
basi ¢ wages used in the PF Act while the termwages is used in the

Act but that distinction will not be of any inpact, if we closely exam ne
the manner in which the two ternms are defined in the respective Acts.

The nonencl ature of the two expressions will not alter the contents of the
two terms. Therefore, the H gh Court ought to have considered this
aspect of the matter. Further this Court in Straw Board Mg. Co. Ltd.

vs. Its Workmen, 1977 | LLJ 463, was concerned with the gratuity

schene fornulated prior to the Act and this is howthis Court interpreted
this aspect of the matter:

26. Deci sions have been brought to our notice sone of which

refer to basic wages and others to consolidated wages as the
foundation for computation of gratuity. These are matters of

di scretion and the fee of the circunstances prevalent in the

i ndustry ‘by-the Tribunal and, unless it has gone haywire in the
exercise of its discretionthe award should stand. W see that in
the Payment of Gratuity Act also, not basic wages but gross wages
i nclusi ve of dearness - all owance; have been taken so as the basis.
This, incidentally, reflects the industrial sense in the country
whi ch has been crystallised into |legislation. (enphasis supplied)

X X X X X X

W clarify that wages wi |l nean and incl ude basic wages and
dear ness al |l owance and not hi ng else.

Again this Court in Bridge & Roof Company (India) Ltd. & Os.

and Union of India & Os., 1962 |1 LLJ 490, exam ned the scope of the
term basi c wages as defined in PF Act and as to whether bonus woul d

be included in the sane and it was explained that the word bonus, not
havi ng been qualified in any manner in Section 2(b)(ii) of the PF Act,
woul d not include only profit bonus but every other kind of bonus
amounts paid by way of bonus under the schene and held to be

excluded fromthe definition of basic wages covered by the exception to
Section 2(b) of the PF Act. Therefore, these two decisions make it clear
that bonus stands excluded fromthe purview of wages for the purpose

of calculating the contribution to be nade in the provident fund or the
gratuity payabl e under the Act. These decisions could not have been
brushed aside or explained away in the nanner done by the H gh Court,

one by stating that the decision has no bearing after the Act cane into
force and the other that the enactment is different. The essence of wages
was explained in Straw Boards case (supra) with reference to gratuity
and the Act was relied upon to state what the | aw on the matter stood
then is reflected in the Act, while in Bridge & Roof Conpany (I ndia)
Ltd. (supra) this Court explained the scope of definition of basic wages
whi ch we have held to be identical with the termwages used in the Act.
However, the Hi gh Court has al so proceeded to consider ‘the fact

that the gratuity payable under the Act woul d cover bonus paid in the
present cases inasmuch as the same is only an incentive wage paid on

pi ece rate work and not as bonus as such. Therefore, it is necessary for
us to examne the econom ¢ concept of bonus and as to the manner in

whi ch the said expression has been understood in the context of

i ndustrial jurisprudence.

Report of the National Commi ssion on Labour dealt with this
aspect of the matter under the headi ng Wage I ncentives or Production
Bonus. This is what was stated by the said Comi ssion:

The incentives given to the | abour by their enployers for
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achi eving higher productivity, are generally known as incentive
bonus or production bonus. In other words the incentive for

i ncreased production is generally known as producti on bonus.
Broadly the basis of renuneration for work in industry is based on
two fundamental arrangenments, viz. (i) paynent by tinme, and (ii)
payment by output. In the former case, a worker is paid a
predet erm ned anount for a specified unit of tine which may be

an hour, a day, a week, or a nonth. Under this arrangenent,

there is no direct control on the amount of work done by the

wor kers except perhaps to a certain extent through supervision so

| ong as he is engaged on tasks specified by the enployer. In the
|atter arrangenent, the worker is remunerated according to his
out put or the output of the group to which he bel ongs. It may

assune conplex fornms such as differential piece work wherein

rates of remuneration per unit of output nay be either progressive
or regressive. There are also other types of renuneration that are
not directly dependent on production, |ike bonuses for regular
attendance, |ength of service, quality of production and
elimnation of waste, all constituting an area of wage incentives.

The First-and the Second Five Year Plans al so reconmended the

i ntroduction of incentive to pronote nore efficient work in industries
wi th due safeguards to protect the interests of the workers through the
guarantee of mninumor fall-back wage and protection agai nst fatigue
and undue speed up. In the Second Five Year Plan, it was further made
cl ear that earnings beyond the m ni mum wage shoul d be necessarily
related to results and workers shoul d be consulted before a system of
paynment by results was introduced in such an establishment. The Third
Fi ve Year Pl an enphasised the need for higher productivity and
reduction in the unit cost of production and put the responsibility on the
managenent to provide the nost efficient equipnent, correct conditions
and net hods of work, and adequate training and suitably psychol ogi ca
and material incentives for the workers. One thing.is clear fromthe
report and the recommendati ons nade in the various Five Year Plans

that there is a base of standard above which extra paynment is made for
extra production in addition to basic wage. Sometines, the piece rate
work is terned as bonus and such a question was considered by this
Court in Daily Partap vs. Regional Provident Fund Comm ssioner,

1998 (8) SCC 90. The test adopted.in that case is that in order to be
excl uded from basi c wages the paynent under such a scheme mnust

have a direct nexus and |linkage with the amount of extra output. = On an
exam nation of the schene in that case, it was found that |ess than

nor mal nunber of workmen doi ng normal work of a shift, production

bonus was gi ven according to the deficiency in the nunerical strength of
wor kmen and extra output given by any worknman in-any shift, output of

di fferent types of worknen bei ng neasured according to the prescribed
norns but production bonus not directly linked with the anount of 'the
extra output furnished by the workman concerned but paid at a uniform
rate of his normal wages was held to be not bonus at all and the schene
was not a genuine one. It was not the same as incentive bonus schene.

In the present case, the schene sets out the terns under the
settlenents. Cause 1.1 sets out the objectives as follows:

The objective of the scheme is to ensure optinmum production of
high quality, pronpte safety and cost consci ousness and mai ntain
a high level of productivity.

I ncentive paynent is based on two conponents: group

performance i ndex and individual/sectional perfornmance index. It was
nmade clear that no incentive will be payable to worknen on | eave,
absent, away fromduty or on holidays. The m ninum performance | eve

is indicated in each sectional incentive table and bel ow which no
incentive will be paid for any reason whatsoever. |f a person works for
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nore than one group during the nonth, he will be awarded incentive as
per the performance of each group in the respective periods. Cause 9.1
al so sets out incentive paynent payable under the schene will not be

regarded as wages and, therefore, the paynent shall not be taken into
account for the purpose of |eave wages, overtine wages, wages in lieu of
notice, provident fund contributions, bonus, gratuity or any ot her

al | owance. However, this clause is subject to reviewin case of statutory
amendments if any.

The Authorities were carried away by considering that the bonus is

payabl e on the basis of output equivalent to certain pieces per man-day.

But it is nade clear in the scheme that each payment will be made not

on the basis of pieces of per man-day nor is it a piece rate work for which
wages are paid but it is an additional incentive for paynment of bonus in
respect of extra work done. The neasure of extra work done is indicated

by pieces and not wages as such that are paid on that basis. It is not
that in respect of ‘each piece any wages are paid but altogether if certain
nunber of pieces are produced, additional incentive will be payable at a
particular rate. Therefore, the authorities have conpletely m ssed scope
of the scheme and have incorrectly interpreted the same. |nasnuch as

both the Hi.gh Court and the authorities have incorrectly understood the
position in law and have wongly held that the concept of wages under

the Act woul d include bonus and that even on facts the scheme woul d

attract Section 4(2) of the Act. Proviso to Section 4(2) of the Act is to the
effect that in case of 'a piece-rated enployee, daily wages shall be
conputed in a particular nmanner but that is not the rate at which the

wages are paid in the present case at all. Therefore, Section 4(2) of the
Act is not attracted in the case of the present schene with which we are
concer ned.

Hence this appeal is allowed setting aside the orders made by the
authorities and the H gh Court. |If the paynents have al ready been nade
to the respective respondents in terms of the orders made by the
authorities, we do not think, we should disturb the same in these
proceedi ngs whi ch have been nmainly filed for the purpose of interpreting
the provisions of |law and the schene. Therefore, no recovery shall be
effected in respect of paynents that may have been nade pursuant to

the orders under appeal

Subject to the aforesaid directions, the appeal is allowed. 'No costs.

C. A. No. 4461/ 96

The facts arising in this appeal are identical to those considered by
us in C.A No. ./2001 (@SLP(c) No.11497/98). In view of the
reasons supplied in the said appeal, this appeal shall also stand all owed
subject to the simlar directions given therein

L.
[ S. RAJENDRA BABU ]

NN B
[ SHI VARAJ V. PATI L]
August 24, 2001.




