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HEADNOTE

Under <c¢l. 3 of the Inports (Control) Order, 1955, passed
under s. 3 of the Inports and Exports (Control) Act, 1947,
no person shall inport any goods of the description
specified in Sch. | except in accordance with a 'licence,

and if it was found that the goods inported did not conform

to the description in the Iicence, then, w thout prejudice
to any action that may be taken against the |icensee under
the Sea Custons Act, such goods would be treated as having
been inmported without a valid licence in that behalf. Under
Entry 294 of s. 11 of Part IV of Sch. | of the Inport Trade
Control Policy (July to Decenber 1956), inport of  notor-
cycles and scooters was permitted under an appropriate
l'icence, but such a licence could not be. used for their
import in a conpletely knocked down (C.K'D.) condition
except by approved manufacturers. That is;, there was no
absol ute phohibition for their inport in C.K'D  condition

The words conpl etely knocked down conditions are not ‘used in
any technical sense and have the dictionary neani ng of "made
or constructed so as to be capable of being knocked down or
taken apart as for transportation; in parts ready to be
assenbl ed”. Under Entry 295, except for rubber tyres and
tubes, for whose inport a separate I|icence could be
obtai ned, there are no linmtations as to the nunber or kind
of parts or accessories of notor cycles and scooters which
can be inported under a license obtained in respect of the
goods. There are no remarks against this entry as there are
against Entry 294, that the licence would not be valid for
i mport of spares and accessories which, if assenbled, would
make notor-cycles and scooters

The respondents’ |icence authorised themto inport goods
covered by Entry 295, and they inmported certain goods which
arrived in two different consignnents and on two different
dat es. They did not contain tyres, tubes and saddles so
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that it was inpossible to say that they constituted notor
cycles and scooters in C.K.D. condition. The Collector of
Custonms and the Central Board of Revenue in appeal, however,
put the two consignments together and held that trade
practice did not require the supply of tyres and tubes and
saddles while supplying notor cycles, and that therefore
they nmade up nopeds in C K D. condition and were, for that
reason, not the articles covered by Entry 295 but articles
prohi bited wunder Entry 294. The goods were directed to be
confiscated with an option to the respondents to pay certain
"sums in lieu of confiscation, and personal penalties.

The respondent filed a suit in the H gh Court and the tria
Judge disnmissed it on the authority of Secretary of State v.
Mask & Co. [1948] L.R 67 1.A 222, and that the suit was
time Dbarred under art. 14 of the Limtation Act. 1908. In
appeal, the Divisional Bench followed Anand v. Thakore &
Co., a decision of that Hi gh Court, and allowed the appeal
In appeal to this Court,

558

HELD: (1) The nmere fact that the goods inported by the
respondents wereso conpl ete that when put together would
make notor-cycles and scooters in C K D. condition would not
amount |o a breach-of the licence or of entry 295. The
restriction not to inport nmotor-cycles and scooters in
C.K. D. condition 'was against an inporter holding a Ilicence
in respect of the goods covered by entry 294 under which he
could i mport conplete and assenbled notor-cycles and
scooters, and not against an inmporter who had a licence to
i mport parts and accessories under entry

295. [565 G H 566 E]

(2)When the Collector examnes goods inported under a
licence in respect of goods covered by Entry 295, " what he
has to ascertain is whether the goods are parts and
accessories, and not whether the goods, though parts and
accessories, are so conprehensive that if put together would
constitute motor cycles and scooters in C K D. condition
because, it would then nmean that there is in the entry a
[imtation against inportation of all parts, and accessories
of notor-cycles and scooters. Such an approach, would be
acting contrary to and beyond entry 295 and in non-
conpliance of the entry and would Iead to the anonalous
result that even iif the inporter had sold away one

consignnent or part of it, the Collector could still say
that had the inporter desired it was possible for him to
assenble all parts and nake notor-cycl es and -scooters in

C. K D condition. [566 A-C, H 567 A-B]

(3)This Court in Grdhari Lal Bansidhar v. Union of,
India, [1964] 7 S.C R 62, laid down that the Hi gh Court
under Art. 226 of the Constitution, could not, on the ground
that it was erroneous, interfere with the decision of the
aut hority upon whom jurisdiction was conferred to decide the
guestion whether the goods fell under one or other @ entry,
that 1is, wunder which of two conpeting entries the  goods
fell. This Court also held that the inport of parts of a
prohibited article was inport of the prohibited article, and
that the inmporter could not be allowed to do indirectly what
he could not do directly, and distinguished the case in
Anand v. Thakore & Co. In Anand s case, it was held that the
jurisdiction of the Collector was only to ascertain whether
the goods were spare parts and accessories and not to find
out whether if put together they would constitute auto
cycles in C. K D. condition. [567 B-C, 568 B-E]

(4)In the present case also the question before the
Col l ector was whether the respondents’ licence covered the
goods inmported by them that is; whether the goods were
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parts and accessories. It is not, therefore, one of those
cases where between two conpeting entries the statutory
authority applied one or the other and where a civil court

cannot interfere even if the statutory authority comitted
an error., [572 C H

(5) Exclusion of jurisdiction of Civil Courts is not to be
readily inferred. Such exclusion is inferred when the
statute gives finality to the order of the tribunal on which
it confers jurisdiction and provides for adequate renedy to
do what the courts would normally do in such a proceeding
before it. Even where the statute gives finality such a
provi si on does not exclude cases where the provisions of the
particular statute have not been conplied with or the
tribunal has not acted in conformty wth fundanenta
principles of judicial procedure, and a determination by a
tribunal of a question other than the one which the statute
directs it to .decide would be a decision not wunder the
provi sions of the Act. [571 B-E]

Firmilluri Subbayya Chetty & Sons v. Andhra Pradesh, [1964]
1 S.C.R 752, Dhul abhai v. Madhya Pradesh, [1968] 3 S.C. R

662, Panthuluv. Andhra Pradesh, [1970] 2 S.C R 714,
Anisminic Ltd. v. Foreign Com
559

pensati on Conm ssioner, [1969] 1 AIl ER 208 and R .
Ful ham Hammersm'th and Kensington Rent Tribunal, [1953] 2
All ER 4, referred to

(6) Therefore, the decision in the present case was covered
by the exception laid down in Mask-& Co.’s case and the
provision excluding the jurisdiction of the civil court
would not be applicable. Since non-conpliance wth the
provi sions of the Act would be acting in excess of jurisdic-
tion the Collector’s order was a nullity and Art. 14 of the
Limtation Act, 1908, could not be applied. Even if it was
applicable, the suit would not be barred if the date of the
appel l ate order of the customs authorities was taken into
consi deration. [572 E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 344 of 1967.
Appeal from the judgment and order dated July 8, 1966 of
the, Bonbay Hi gh Court in Appeal No. 17 of 1964.

V. A. Seyid Muhammad and S. P. Nayar, for the appellant.

S. J. Sorabjee, J. R Gagrat and B. R Agarwala, for the-
respondent s.

The Judgrment of the Court was delivered by-

Shelat, J. This appeal, by certificate, arises fromthe res-
pondent’s suit in respect of fines and penalties recovered
from them by the Collector of Custons, Bonbay for the
alleged contravention of S. 3 of the Inports and Exports
(Control) Act, 1947 and. s. 167(8) of the Sea Custons Act,
1878.

The respondents held an inport licence dated July 10, 1956
permtting them to inmport parts and accessories of notor
cycles and scooters as per appendix XXVl of the |Inport
Pol i cy Book for July-Decenmber 1956. Under the said |icence,
the respondents, inported certain goods which arrived in two
consi gnhnents, each containing 17 cases, by two different
ships. According to the respondents, the goods so inported
by them were notor cycle parts which their licence
authorised themto inport. The Custons authorities, on the
contrary. held, on the exam nation of the goods, that they
constituted 51 sets of "Ri xe Mopeds conplete in a knocked
down condition". The Deputy Collector of Customs thereupon
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held an enquiry in pursuance of two show cause notices
i ssued by him

The result of the enquiry was an order under which the
Deputy Collector directed confiscation of the said goods
with ’an option to the respondents to pay certain sums in
lieu of confiscation and also personal penalties. That
order was passed on the basis that the goods inported were
not parts and accessories of nmotor «cycles and scooters
perm ssi bl e under entry 295 of the Schedule to the

560

I mport Control Order, but were notor cycles/scooters in
conpletely knocked down condition, prohibited under renmark
Il against entry 294, a |icence in respect of goods covered
by it would authorise inport of notor cycles and Scooters.
The order of the Deputy Collector dated Novenber 19, 1957
reads as under:

"On exam nation of the goods and scrutiny of the docunents
relating to the Bills of Entry stated above, it was
ascertained that M's. Tarachand Gupta & Bros. had inported
51 sets of "R xe" Mopeds conpl ete (except tyres, tubes and
saddl es) in-a knocked down condition. The total number of
consi gnnents covered by the aforesaid two Bills of Entry
were. sufficient to give exactly 51 sets conplete, Rixe
" Mopeds’ (except for tyres, tubes and saddl es which would in
any case have required a separate |licence). The packing was
al so such as to show that those were nothing but "Mpeds" in
a disassenbl ed condition, since each of the cases contains
conponents relating to three nopeds.  Mreover, it was found
that nmaj or conponents such as the franes, conpletely fitted
with electrical wires and control cables and grips had been
imported in equal nunbers.-A'l these went to show that the
goods were not inported as spare parts but as conplete
vehicles in a knocked down condition. The goods were
therefore, considered to be correctly  classifiable under
item75(2) of the |I.C. T. corresponding to S. No. 294, |V of
the 1. T.O Schedule. The licence under which clearance was
sought, could not, therefore, be accepted.”

The Deputy Collector rejected the respondents’ ~contention
that the two consignnents which arrived in two different
ships at different dates should be viewed separately, that
the machines were inconplete as they were w thout tyres,
tubes and saddles and therefore they could not be said to
constitute motor cycles in knocked down condition. _He held,
on the other hand, that though the goods were not in
conpletely knocked down condition it nade no difference as
the tyres, tubes and saddles were easily obtainable in India
and their absence did not prevent the machines being
otherwise complete. He also found that there was a trade
practice under which traders were supplying nptor ~ cycles
without tyres, tubes and saddles unless the purchaser
specially asked for these parts. According to . -him the
goods coul d not be regarded as spare parts but were ' Mpeds
i n di sassenbl ed condition".

In the suit filed by the respondents in the Hi gh Court
against the said-order, the Trial Judge held, on the
authority of the
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Secretary of State v. Mask & Co. (1) that an order of a
statutory tribunal, such as the Collector of Custons under
the Sea Custons Act, which the statute makes final, subject,
of course, to an appeal provided under it, can be set aside
in a suit before a civil court on two grounds only, nanely,
where the provisions of the Act have not been conplied wth,
or where the tribunal has failed to act in conformity wth
the fundanmental rules of judicial procedure. He rejected
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the respondents’ contention that the case fell wthin the
first ground and held that however erroneous the Collector’s
decision might be since it was within his jurisdiction to
deci de whet her the goods fell under one entry or the other
a civil court had no jurisdiction to grant relief. He also
held that the order could not be said to be without or in
excess of jurisdiction and was, therefore, not a nullity.
The order consequently required to be set aside if the
respondents were to have any relief, and therefore, Art. 14
of the Limtation Act, 1908 applied. On that basis he held
the respondents’ suit to be time barred and dism ssed it.

W may, at this stage,, nmention that in’a simlar matter
involving inmport of spare parts and accessories under a
licence relating to entry 295, the Collector’'s order, on
the basis that the goods fell under entry 294, as the spare
parts in question could, it all the different indents were
taken together, -constituted ~auto cycles in conpletely
knocked down condition, was K held to be bad as "t he
Col l ector’s ~approach to the matter was wholly wong by a
Di vi sion Bench of the same High Court in D. P. Anand v. Ms.
T. M Thakore & Co.(2) Accordingto that judgnment, the
jurisdiction of the Collector was to ascertain whether the
goods, such as they were, were properly inmported under the
licence relating ‘to goods under entry 295, i.e., whether
they were spare parts and accessories, and not to go further
and find out whether they would, ~when put t oget her
constitute auto cycles in conpl etely knocked down condition
as envisaged by entry 295 and therefore, ‘the order was
amenable to interference by the H-gh Court. The Trial Judge
hel d, on the authority of this judgment that on nmerits the
Col l ector of Custons was in error in holding the respondents
guilty of importing goods not covered by thelicence held by
them and that the Coll ector would have been bound by that
judgrment had it been delivered before he passed the inmpugned
or der. He, however, was of the view that whereas the High
Court in D. P. Anand' s case(2) interfered with the order in
its wit jurisdiction. a suit could not lie as the i npugned
order was within the jurisdiction of the Collector and the
nere fact that he applied a wong entry did not invest the
civil court with the jurisdiction to entertain a suit and
set aside such an order.

(1) (1940) 67 I.A 222

(2)Civil appeal No. 4 of 1959, decided on August 17, 1960
(H ©
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The Letters Patent Bench of the High Court, following the
judgrment in Anand s case,(1l) agreed with the Trial Judge
that on nerits the Collector was in error. Follow ng that
j udgrent , the Bench also, held that the Col l'ector’s
jurisdiction was limted to ascertain whether or ~not the
goods inported by the respondents were spare “parts and
accessories covered by entry 295 in respect of which they
undoubtedly held the licence, . and therefore, he could not
have |lunped together the two consignnents which, though
i mported under one licence, arrived separately and were
received on different dates and could not have conme to the
conclusion that the plaintiffs (i.e. the respondents herein)
had inmported 51 "Ri xe" nopeds in a conpletely knocked down
condi tion. The, Bench also held that upon the principle
laid down in Anand's case(1l) it was not for the Collector to
ascertain whether the goods, if assenbled together, would
constitute 51 "Rixe" Mpeds in C KD condition The
respondents were entitled to inport the said goods, and
therefore, s. 167(8) of the Sea Custonms Act did not apply
and the respondents consequently could not have been held
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guilty of breach either of that section or s. 3 of the
I mports and Exports (Control) Act. The Bench al so held that
the decision of this Court in Grdharilal Bansidhar v. Union
of India(2) did not overrule but only distinguished the
judgrment in Anand s case, (1) and therefore, the binding
force of that decision remained unshaken. Regarding the
jurisdiction of civil courts, the Division Bench held that
where the question is sinply whether one or the other entry
applies and the tribunal, to which jurisdiction is entrusted
in that behal f, decides it erroneously, even then its order
made final by the statute conferring such jurisdiction
cannot be nmade the subject matter of a suit. On the other
hand, where its jurisdiction is confined to see whether the
importation is under a particular entry or not, but while
deciding such a question, the tribunal ,takes into account
extraneous considerations, such as an entry which has no
bearing upon the question, the case would fall outside the
ambit ~of the powers of th 'statutory authority. The
guestion, in other words, would then be, whether the
tribunal' has exceeded its jurisdiction and therefore acted
in non-conpliance with the provision of the statute under
which it has to decide the question. The Division Bench
deprecated the attenpt on the part of the Collector in
considering the two consignments together and naking out a
case that the two, when put together, would nake it possible
to regard the goods as’ "Rixe" Mypeds in C K D condition
Such "an attenpt, the Bench observed, was "a new
classification conjured up by the authorities to rope in the
i mports as being illegal which according to the terms of the
licence and entry No. 295 woul'd be clearly legal". . Lastly,
the Division Bench disagreed with the Trial Judge who had
held that the article

(1) C A No. 4 of 1959 decided on Aug. 17, 1960 (H.C.) (2)
[1964] 7 S.C. R 62.

563

inthe Limtation Act applicable was Art. 14, on the ground
that once it was accepted that the order was in excess of
jurisdiction it was a nullity, ‘and therefore, there was no
guestion of its having to be set aside. Foll owi ng A.
Venkata Subba Rao v. Andhra Pradesh, (1) it held that the
suit fell under Art. 62, and therefore, was within tine.
Counsel for the Union of India challenged the correctness of
,the judgrment of the Division Bench and urged that the Sea
Custonms Act had clearly vested in the Collector t he
authority to decide whether the goods in question fel
within entry 295 or not and for which the respondents had
been granted the licence. Hi s decision, subject, of-course,
to an appeal and revision provided under the Act, . being
final, could not be challenged in a suit save under the well
recogni zed exceptions that his decision was not in
conpliance with the provisions of the Act, or that he had
failed to follow the fundanental principles of ‘judicia
pr ocedure. The present case, according to him was one of
importing "Ri xe" Mpeds in C.K D. condition, not pernissible
either under entry 295 or entry 294, and therefore, was a
case where the inporter,msusing his licence, had attenpted
to do indirectly what he could not do directly. There was,
according to him no question of the Collector ’'acting in
excess of his jurisdiction or in non-conpliance wth the
provisions of the Act, and therefore, the Trial Judge was
right in holding that no suit lay against his action

Before we proceed to consider these contentions it is
expedient first to |ook at the provisions of the relevant
I aw. Under s. 3 of the Inports and Exports (Control) Act,
1947, the Central Governnent by an order can provide for
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prohi biting, restricting or otherwise controlling inter alia
the inport of goods of any specified description and al
goods to which any such order applies are deened to be goods
of which the inport has been prohibited by the Sea Custons
Act, 1878 and all the provisions of that Act are to have
effect accordingly. The Inports (Control) Order 1955,
passed under the power reserved under the Act, by «cl. (3)
thereof, provides that no person shall inport any goods of
the description specified in Sch. | thereto except under
and in accordance with a licence granted by the Centra
CGovernment or by an officer specified in Sch. 11. Sub- cl
(2) of cl. (3) provides that if it is found that the goods
i mported under a |licence do not conformto the description
given in such a licence under which they are clained to have
been i nported, then without prejudice to any action that nay
be taken against the |licensee under the Sea Custonms Act in
respect of such inportation, the |icence may be treated as
havi ng been utilised for inporting the said goods.

(1) [1965] 2 S.C.R 577.

564

Entries’ 294 and 295 of s. Il of Part IV of Sch. | of the
Import Trade Control Policy for the period July-Decenber
1956 are in this connection the relevant entries. Entry 294
deals with inport ,of notorcycles and scooters. Remark (ii)
in its colum No. 6 lays down that "Licences granted under
this item wll not be valid for the ‘inport of notor
cycles/scooters in a conpletely knocked down condition".
Remark (iii), however, provides that applications from
approved manufacturers for inport of notor cycles,/ scooters
in C KD condition wll be considered ad hoc by the Chief
Controller, Inports in consultation with Developnent Wng.
Entry 295 deals with "Articles (other than rubber tyres and
tubes) adapted for use as parts and accessories ‘of notor
cycles and motor scooters, except such articles as are
adapted for use as parts and accessories of notor cars".
Entry 41 in Part V deals with inport of rubber tyres and
tubes and other manufactures (of rubber not ot herw se

speci fi ed.

Section 167(8) of the Sea Customs Act provides  that goods
shall liable to confiscation if the goods, the inmportation
of which is for the tinme being prohibited or restricted by
or under Ch. |V, are inported contrary to such prohibition

or restriction and any person concerned in any such
importation shall be liable to penalty prescribed therein
Section 188 of the Act nakes an order. passed in appea
against the Collector’s order, final subject only to the
power of revision under s. 191

The position then is, under "entry 294 above-cited inport
under the requisite licence of notor cycles and scooters was
permtted. However, a licence permtting inport ~of notor
cycles and scooters could not be used for inport < of notor
cycles and scooters in CK D. condition. Even then, the
prohi biti on was not absol ute because approved nanufacturers
could apply and get licences to inport notor cycles ’and
scooters in C.K. D. condition, albeit on an ad hoc basis. It
is thus clear that entry 294 deals with the inport of notor
cycles and scooters and the inport, though only by approved
manuf acturers, of nmotor cycles and scooters in C KD
condition. The entry is conplete in itself so far as inport
of notor cycles 'and scooters conplete and assenbled and
al so in CKD condition is concerned. The  words
"conpl etely knocked down condition" in the entry are not
used in any technical sense, and therefore, must be given
their ordi nary di ctionary neaning, i.e., "made or
constructed so as to be capable of being knocked down or
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taken apart, as for transportation; in parts ready to be
assenbl ed". (see Whbster’'s New International Dictionary,
Vol . IT. P. 1371 and, also Wrds and Phrases. Per manent
Edition, % Vol . 23, p. 560).

Under entry 295, except for rubber tyres and tubes for whose
i mport a separate |icence could be obtained under entry 41

of

565

Part V, there are no limtations as to the number or kind of
parts or accessories which can be inported under a licence
obtained in respect of the goods covered thereunder. Prima
facie, an importer could inport all the parts and

accessories of notor cycles and scooters and it would not be
a ground to say that he has commtted breach of entry 295 or
the licence in respect of the goods described therein, that
the parts and accessories-inported, if assenbled, would nmake
notor cycles and scooters in C.K D. condition. There are no
remarks agai nst entry 295, as there are against entry 294,
that 'a /licence in respect of goods covered by entry 295
would “not~ be valid for inport of spares and accessories
whi ch, if assenbl ed, would nmake notor cycles and scooters in
C.K D condition. Apart fromthat, the. goods in question
did not admttedly contain tyres, tubes and saddl es, so that
it was inpossible to say that they constituted notor cycles
and scooters in C.K D. condition. The first two could not
be imported and were in fact not inported because that could
not be done under the licence in respect of goods covered by
entry 295 which expressly prohibited their inmport and a
separate licence ‘under entry 41 of Part’ 'V would be
necessary. The third, nanely, saddl es were not anongst the
goods inported. No doubt, there was, firstly, a finding by
the Collector that a trade practice prevailed under which
notor cycles and scooters w thout tyres, tubes and ' saddl es
could be sold. Secondly, the tyres and tubes could be had
in the market here and so also saddles, so that if an
importer desired, he could have sold these goods as notor
cycles and scooters in C.K. D. condition. The argunent was
that since there was a restriction in entry 294 against
imports of motor cycles and scooters in C K D condition

the importer could not be allowed to do indirectly what he
could not do directly.

The argument apparently | ooks attractive. —But the question
i s what have the respondents done indirectly what they could
not have done directly. |In the absence of any restrictions
in entry 295, nanely, that a |licence in respect of  goods
covered by entry 295 would not be valid for inmport of parts
and accessories which, when taken together, would make them
not or cycles and scooters in C KD condi tion, the
respondents could inport under their licence all kinds and
types of parts and accessories. Therefore, the nmere fact,
that the goods inported by themwere so conplete that when
put together would make them notor cycles and scooters in
C.K D condition, would not anmount to a breach of the
licence or of entry 295. Wre that to be so, the position
woul d be anomalous as aptly described by the H gh Court.
Suppose that an inporter were to inport equal nunber of
various parts fromdifferent countries wunder different

i ndents and at different times. and the goods were to reach
here in different consignnents and on different dates
i nstead of two consignnments fromthe sane

566

country as in the present case. |If the contention urged
before wus were to be correct, the Collector can treat them
together and say that they would constitute notor cycles and
scooters in C.K D condition. Such an approach would nean
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that there is in entry 295 a limtation against inportation
of all parts and accessories of notor cycles and scooters.
Under that contention, even if the inporter had sold away

the first consignment or part of it, it would still be
possible for the Collector to say that had the inporter
desired it was possible for himto assenble all the parts

and mmke nmotor cycles and scooters in C K D. condition

Surely, such a neaning has not to be given to entry 295
unless thereis init or inthe licence a condition that a
licensee is not to inport parts in such a fashion that his

consi gnnents, different though they my be, when put
together would make motor cycles and scooters in C. KD
condi tion. Such a condition was advisedly not placed in
entry 295 but was put in entry 294 only. The reason was
that inport of both notor cycles and scooters as also parts
and accessories thereof was permitted, of the first wunder
entry 294 and of the other under entry 295. A trader having
a licence in respect of goods covered by entry 294 could
i nport assenbl ed notor cycles and scooters, but not those
vehicles in C KD condition, unless he was a manufacturer

and had obtained a separate licence therefor from the
Controller of Inmports who, as aforesaid, was authorised to
issue such a licence on an ad hoe basis. Thus the res-
triction not to inmport notor cycles and scooters in C. K D
condition was against an inporter holding a licence in

respect of goods covered by entry 294 ‘under which he could
i mport conpl ete nmotor cycles and scooters and not agai nst an
i mporter who had "a'licence to inmport parts and accessories
under entry 295.

If Dr. Syed Mohamad’s contention were to be right we would
have to inmport remark (ii) against entry 294 into entry 295,
a thing which obviously is not permissible while construing
these entries. Further, such a condition, if one were to be
implied in entry 295 would not fit in, as it is a
restriction against inmport of notor cycles and scooters in
C.K D. condition and not their parts and accessories. There
is, therefore, no question of a |licensee under entry 295
doing indirectly what he was not allowed to do  directly:
What he was not allowed to do directly was inporting notor

cycles and scooters in C K D. condition under a licence
under which he could inmport conplete mptor cycles _and
scooters only. That restriction, as —already observed,

applied to a licensee in respect of goods described in entry
294 and not a licensee in respect of goods covered by entry
295.

The result is that when the Collector —exanines goods
imported under a licence in respect of goods covered by
entry 295 what he has to ascertain is whether the. goods are
parts and accessories,
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and not whether the goods, though parts and 'accessories,
are so conprehensive that if put together would constitute
nmotor cycles and scooters in CK.D. condition. Wre he to
adopt such an approach, he would be acting contrary to —and

beyond entry 295 under which he had to find out whether the

goods inported were of the description in that entry. Such
an approach would, in other words, be in non-conpliance of
entry 295.

The question then is whether such a reading of the two
entries is in any way contrary to the decisions of this
Court. In Grdharilal Bansidhar,(1) the principle |aid down
was that the High Court inits wit jurisdiction does not
sit in appeal over the correctness of the decision of the
authorities wunder the Sea Custons Act on appreciation of
entries in the Hand Book or in the Indian Tariff Act. In
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that case, the appellant, who had a licence to inmport iron

and steel bolts, nuts, etc., inported nuts and bolts which
were the conponents of 'Jackson Type Single bolt oval plate
belts fasteners", which were described in the bill of entry
as 'store bolts and nuts’. The Custonms found that these

were in reality the actual conponents of Jackson Type Single
belt oval plate belts fasteners, inport whereof was totally
prohi bited. The Collector, while arriving at his decision
took into account also the fact that washers, the third
conponent of the prohibited article, were inported by a firm
owned by the appellant’s relations. On these facts, this
Court held (1) that inporting components of a prohibited
article was inmporting the prohibited article, (2) that the
evidence that washers inported by the relations of the
appel l ant was considered by the Collector as evidence to
confirm his conclusion that the nuts and bolts inported by
him were in reality "'the conponents of the prohibited
article,  and (3) that where the decision of the statutory
authority is whether an itemfalls under one or the other
entry, the Hi gh Court could not interfere with that decision on the groun
d that it is erroneous. That is because when a

statute confers power on an authority to decide a particular
guestion, its decision, even if it is erroneous,, is stil
within its jurisdiction.

What needs to be observed in that decision is that the
Col l ector’s decision was, under which of the two conpeting
entries the inported items fell, that is, whether the goods
were bolts and nuts or were conponents of ‘the prohibited
article. And the Court there | aid down the well established
principle that the Hi.gh Court, under Art. 226, could not
interfere with the decision of the authority ‘upon whom
jurisdiction to decide the question, whether the goods fel
under one or the other entry, was conferred on the ground
that it was erroneous. Further, the nuts and bolts inported
by the appellant could only be, used as Conponents of the
prohibited article. 1In other words, the inport was of parts
of the

(1) [1964] 7 S.C R 62.
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prohibited article and therefore of the prohibited article.
It was, therefore, that the Court held (1) that the Custons’
deci si on was not incorrect, and (2) that the inporter could,
not be allowed to do indirectly what he <could not do
directly.

It will be noticed that the Bonmbay decision in D. P. Anand’s
case(l) was not dissented frombut only distingui shed, and
therefore, the High Court in the present case was justified
in following it. It is true, however, that counsel for the
appellant there relied on that decision in support ~of his
proposition that a ban on a conpleted article cannot be read
as a ban on the inportation of its constituents, which, when
assenbl ed, would result in the prohibited article, and this
Court pointed out in answer that in D. P. Anand’s case, (1)
the inported conmponents could not have when assenbl ed, made
up the conpleted article because of the lack of certain
essential parts which admittedly were not available in India
and could not be inported. The real distinction, however,
bet ween the two cases was that the decision of the Collector
in D. P. Anand’s case(l) was not, as was the decision in
Grdharilal’s case, (2) under which of the two conpeting
entries the inported goods fell but that the inported goods
in question, if assenbled, together, would not be the goods
covered by the entry, and therefore, not the goods in
respect of which the licence was granted. Further, the
articles in question, even when assenbl ed together, were not
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prohibited articles as in Grdharilal’s case (2). Grdhari-
lal’s <case(2) is clearly distinguishable because it is not
as if notor cycles and scooters are prohibited articles as
was the case there. The restriction is not agai nst
licensees inmporting notor cycles and scooters under entry
294 and parts and accessories under entry 295 but against
the licensees under entry 294 inporting notor cycles and
scooters in C.K.D. condition. The question in the instant
case was not under which of the two entries, 294 or 295, the
goods fell, but whether the goods were parts and accessories
covered by entry 295.

In FirmIlluri Subbayya Chetty & Sons v. Andhra Pradesh, ( 3
the suit filed by the appellants was for recovery of a sum
paid by way of purchase tax under the Madras Ceneral Sales
Tax Act, 1939. The cause of action was that the anmpbunt had
been illegally recovered. Relying on s. 18A of the Act,
this Court heldthat the expression "any assessnent made
under this Act" in that section was w de enough to cover al
assessnments nmde by the appropriate authorities wunder the
Act and even if an assessnent was incorrect, so long as it
was w thin the jurisdiction of ' theauthorities, it was not
non-conpliance of the statute, and therefore, was not
covered by the principlelaid dowmn in the case of Mask &
Co. (4) The Court observed:

(1) CA 4 of /1959 dt. Aug. 17, 1960(H.C.)

(2) [1964] 7 S.C R /62.

(3) [1964] 1.S.C. R 752. (4) [1948] L.R 67 |.A 222
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"There is no justification for the assunption that if a
decision has been made by a taxing authority under the,
provisions of a taxing statute, its validity can be chal-
lenged by a suit on the ground that it 1is incorrect on
merits and- as such it can be clainmed that the provisions of
the said statute have not been conpiled with."

Thi s principle was repeated  in Dhulabliai wv. Madhya
Pradesh(1) where it was held that where a statute gives
finality to the orders of the special tribunal the civi
court’s jurisdiction nust be held to be excluded if there is
adequate renedy to do what the-civil courts would nornally
do in a suit, i.e., to correct an assessnment which is
erroneous. The Court also pointed out that in the Firm
[Iluri Subbayya Chetty & Sons’ case, (2) it had been said
that Mask & Co.’s case(3) was an authority for the
proposition that non-conpliance with the provisions of the
statute would render the entire proceedings  before the
authority illegal and without jurisdiction

The case of Panthulu v. Andhra Pradesh (4) illustrates as to
when an authority can be said to have acted in_non-
conpliance with the provisions of the statute under which it
derives its authority. Section 3(2) of the Madras Estates
Land (Reduction of Rent) Act, XXX of 1947 authorised the
State CGovernment to fix the rates of rent in respect of each
class, of ryoti land in each village in the State after
considering the recommendations of the special officer and
the remarks of the Board of Revenue. Section 8(1) provided
that no order passed under s. 3(2) could be challenged in a
civil court. The suit filed by the-- appellants disputed
the legality of the notification reducing the rates of |and
in respect of the dry delta ryoti lands in a village on the
ground that the class of |land had been determned to be
delta ryoti lands on the basis only of the settlenent
regi ster which did not contain any entry with respect to the
village in question, that the settlenent register could not
be treated as conclusive and that proper factual enquiry was
necessary. ’'Me High Court held that the suit was not main-
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tainable by reason of s. 8(1). Dua, J., speaking for the
Bench. held that wunder s. 2 the special officer had to
determ ne the average rate of cash rent per acre for each
class of ryoti land such as wet, dry or garden. ’'lbis could
only be done on relevant material. The special officer

however, had based his determnation on a report of his
assistant, who had considered the entry in the settlenent
regi ster of another village. That neant that the specia

officer had nmade his determination on irrelevant evidence,
i.e., on the register which did not contain any data wth
respect to the land in the village in question. On  these
facts he hold that the

(1) [1968] 3 S.C.R 662.

(3) [1948] L.R 67 I.A 222.
(2) (1964) 1 S.C.R 752.
(4) [1970] 2 S.C.R 714
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.determnation by the special officer was based on no
evidence with the result that it was in violation of the
fundanental” principles of judicial procedure. A fortiori,
the order of the Governnment nmade, under s. 3(2) on the basis
of the recomendations of the special officer was not in
conformity with the provisions of the Act and was therefore
out side the purview of s. 3(2) and consequently s. 8(1) was
i napplicable. Thus, sec. 8(1) was held not to apply because
the Governnment’s determination could not be said to be one
under S. 3 (2).

The words "a decision or order passed by ‘an officer of
Custonms under this Act" used in S 188 of the Sea Custons

Act nmust mean a real and not a purported determnation. A
determ nation, which takes into consideration factors which
the officer has no right to take into ~account, is no
det ermi nati on. This is also the viewtaken by courts in
Engl and. In such cases the provision excluding jurisdiction
of «civil courts cannot operate so as to exclude an inquiry
by them. In Anisminic Ltd. . v. The Foreign Conpensation

Conmi ssion(1l) Lord Reid at pages 213 and 214 of the Report
stated as follows :

"I't has sonetinmes been said that it is only where a tribuna
acts without jurisdiction that its decision’is a nullity.
But in such cases the word "jurisdiction" has been used in a
very w de sense, and | have conme to the conclusion that it
is better not to use the termexcept in the narrow and
original sense of the tribunal being entitled to enter on
the enquiry in question. But there are nany cases where,
although the tribunal had jurisdiction to enter on the
enquiry, it has done or failed to do sonething in the course
of the enquiry which is of such a nature that its decision
isanullity. It nay have given its decision in bad faith .
It may have nmade a decision which it had no power to nake.
It may have failed in the course of the enquiry “to conply
with the requirenents of natural justice. It may in perfect
good faith have m sconstrued the provisions giving it . power
to art, so that it failed to deal with the question remtted
to it and decided sone question which was not renmtted to

it. It may have refused to take into account sonething
which it was required to take into account. O it may have
based its decision on sone matter which, under the
provisions setting it wup, it had noright to take into
account . | do not intend this list to be exhaustive. But

if it decides a question renmtted to it for decision wthout
conmitting any of these errors it is as nuch entitled ,to
deci de that question wongly as it is to decide it rightly."
(1) [21969]1 All E.R 208.
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To the sane effect are also the observations of Lord Pearce
at page 233. R, v. Fulham Hamrersm th and Kensi ngton Rent
Tribunal (1) is yet another decision of a tribunal properly
embarking on an enquiry, that is, within its jurisdiction
but at the end of it making an order in excess of its
jurisdiction which was held to be anullity though it was an
order of the kind which it was entitled to make in a proper
case.

The principle thus is that exclusion of the jurisdiction of
the civil courts is not to be readily inferred. Such
exclusion, however, is inferred where the statute gives
finality to the order of the tribunal on which it confers
jurisdiction and provides for adequate renedy to do what the
courts would normally do.in such a proceeding before it.
Even where a statute gives finality, such a provision does
not exclude cases where the provisions of the particular
statute have not been conplied with or the tribunal has not
acted ~in conformty wth the fundanmental principles of
judicial 'procedure The word "jurisdiction" has both a narrow
and a wider neaning. 1In the sense of the forner, it neans
the authority to enbark upon an enquiry; in the sense of the
latter it is used in several aspects, one of such aspects
bei ng that the decision of 'the tribunal is in non-conpliance
with the provi si ons of the Act . Accordi ngly, a
determ nation by a tribunal of a question other than the one
which the statute directs it to decide would be a decision
not wunder the provisions of the Act, and therefore, in
excess of its jurisdiction

The respondents’ ‘|icence admttedly authorised them to
i mport goods covered by entry 295. They could, therefore,
legitimately inport, on the strength of that licence, al
and several kinds of parts and accessories of notor cycles
and scooters. The only question, “therefore, before the
Col l ector was whether the respondents’ 1icence covered the
goods inported by them i.e., whether the goods were parts
and accessories. |If they were, the inports were legitimte
and no question of their being nut covered by the licence or
the respondents having commtted breach of s. '3 of the
I mports and Exports (Control) Act or s. 167(8) of the Sea
Customs Act could possibly arise. What the Collector,
however, did was that he put the two consignments together
and held that they made up 51 'Rixe’ Mwpeds in C KD
condition and were, for that reason, not the articles
covered by entry 295 but articles prohibited under renark
(ii) of entry 294. But entry 294 deals. with the  notor

cycles and scooters conplete and assenbl ed. Remark (i)
agai nst that entry prohibits an inporter who held a |icence
to inport notor cycles and scooters from inporting  notor
cycles and scooters in C K D condition. Remark’  (ii)

containing that prohibition had nothing to do with entry 295
whi ch di d not

(1) [1953] 2 Al ER 4
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contain any limtations or restrictions whatsoever against
i mports of parts and accessori es.

That being so, if an inporter has inported parts and acces-
sories, his inmport would be of the articles covered by entry
295. The Coll ector could not say, if they were so covered
by entry 295, that, when |unmped together, they would
constitute other articles, nanmely, notor cycles and scooters
in C KD condition. Such a process, if adopted by the
Col l ector, would nmean that he was inserting in entry 295 a
restriction which was not there. That obviously he had no
power to do. Such a restriction would nmean, that though
under a licence in respect of goods covered by entry 295 an
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i mporter could inport parts and accessories of al
kinds .and types, he shall not inport all of thembut only
sonme, so that when put together they would not nmke them
nmotor cycles and scooters in CK D. condition. In the
present case even that was not so because he would have to
buy tyres, tubes and saddles to convert them into notor
cycles and scooters into C.K D. condition. That would be
tantanount to the Collector naking a new entry in place of
entry 295 which nust nean non-conpliance of that entry and
acting in excess of jurisdiction during the course of his
enquiry even though he had enbarked upon the enquiry wth
jurisdiction., In our viewthat was precisely what the
Col lector did. This is, therefore, not one of those cases
where between ,two conpeting entries the statutory authority
applied one or the ,other, though in error, and where, a
civil court cannot interfere.

In this view the order was in non-conmpliance of the
provisions ,of the statute, and therefore.. was covered by
the exceptions laid down in Mask & Co.’s case(1l). It was
not an order in respect of which the Collector was invested
with jurisdiction. That being so, “the provision excluding
the jurisdiction of the civil courts was not applicable.
Indeed, the order was a nullity and Art. 14 of the
Limtation Act of 1908 could not be applied to hold the suit
time barred. Even if ‘Art, 14 applied, it would not be time-
barred, if, as the H gh Court pointed out, the date of the
appel | ate order was taken into consideration

The judgnment of the Division Bench of the High Court, there-
fore, must be upheld. Consequently, the appeal fails and is
di smssed with costs.

V.P.S. Appeal dism ssed

(1) [1948] L.R 67 I A 222.
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