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ACT:

I mports and Exports (Control) Act (18 of 1947), s. 3--Ilnport
Tr ade Pol i cy--Notifications under--1|f executive
i nstructions--Wet her enf or ceabl e- - Representati on to
exporters that they will be given certificates to inport

material equal to 100% of the value of the exports--Wen
guantum in inport certificate can be reduced--C aim of
exporters if founded on equity.

HEADNOTE

Section 3 of the Inmports and Exports (Control) Act, 1947,
authorises the Central Governnment to make, by or der
provi si ons for prohibiting, restricting or ot herw se
controlling inport, -export, carriage etc. of goods of
specified description. In exercise of this power, the
Central CGovernnent issued the Inmports (Control) Order, 1955,
and other orders setting out the policy governing the grant
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of inport and export licences. The Central Governnent also
evolved an Inport Trade Policy to facilitate the nechani sm
of the Act and the orders issued thereunder. and it was
nodified from tinme to time by issuing fresh Schemes in

respect of new commodities. 1In 1962, the Central Government
promul gated the Export Pronotion Scheme providing incentives
to exporters of woolen textiles and goods. It provided for

the grant to an exporter, certificates to inport raw
materials of a total amount equal to 100% of the F.Q B.
val ue of his exports. Cause 10 of the Schene provided that
the Textile Comm ssioner could grant an inport certificate
for a lesser anpbunt if he is satisfied, after holding an
enquiry, that the declared value of the goods exported is
hi gher than the real value of the goods. The Schene was
ex.tended to exports of woolen textiles and goods to
Af ghani st an.

The respondents exported woolen goods to Afghanistan and
were issued an lnport Entitlenent Certificate by the Textile
Conmi ssioner ~not for the full F.OB. value of t,he goods
exported, but for a reduced anpbunt. |In doing so, the
Textile Conmi ssi oner coll ected evidence ex parte and
acting upon the report ~of a Committee appointed by him
passed orders without informng the respondents or gi vi ng
them an opportunity to-explain the materials on the basis
of which the "inport entitlenent’ of the respondents was
reduced. Sone of the exporters had appeared before the
Conmittee and explained the circunstances i n-which they made
the exports, but the report of the Cormittee was not made
avail able to them The respondents nade representations to
the Central Governnment but the Governnent confirmed the
orders. The respondents then filed wit petitions in the
H gh Court. The High Court set aside the orders of the
Textile Commissioner and GCovernnent, and held that the
respondents were entitled under the Schenme to obt ai n
import licences for an amount equal to 100% of the F.QO B.
val ue of their exports, unless it was found on enquiry duly
made under el. 10 of the Scheme that the respondents had by
"over-invoicing’ the goods disentitled thenselves to the
inmport Ilicences of the full value; and that the Textile
Conmi ssi oner without making any such enquiry. proceeded
upon his subjective satisfaction’ that the respondents had
"over i nvoi ced’” the goods exported; and that Governnent
also acted in a simlar manner in dealing wth t he
representati on of the respondents.

367

In appeal to this Court, it was contended: (1) that t he
Export Prompotion Schene was administrative in _~character,
that it contained mere executive instructions issued by the
Central Governnent to the Textile Commi ssioner. and created
no enforceable rights in the exporters who exported /'their
goods in pursuance of the Schenme and that it inmposed no
obl i gati ons upon the Gover nnent to i ssue i mport
certificates, (2) that the textile Comm ssioner was the sole
judge of the reasons for reducing the inport entitlement,
that the Scheme did not require himto set out the reasons
for reducing the inport entitlement, or to give an
opportunity to the respondents because, the exercise of the
power to reduce, conferred upon the Textile Comni ssioner
was not linmted by the terns of el. 10 of the Scheme, and
was not, except on proof of mala fide exercise, open to
judicial review, (3) that the Governnent on grounds of
"executive necessity’ was the sole judge of the validity of
its action in matters relating to inmport and export policy,
because the policy depended upon the economic climte and
other related matters and had to be in its very nature
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flexible with power in the Governnent to nodify or adjust it
as the altered circunstances necessitate; and (4) that if
the CGovernment is held bound by every representation nade by
it regarding its intentions, the Governnent would be held
bound by a contractual obligation even though no forma
contract in the manner required by Art. 299 of the
Constitution was executed.
HELD: The Government is not exenpt fromliability to carry
out the representation made by it as to its future conduct
and it cannot on sone undefined and undi scl osed ground of
necessity or expediency fail to carry out the promse
solemmly made by it, nor claimto be the judge of its own
obligation to the citizen on an ex parte apprai senment  of
the circunstances in which the obligation had arisen. [385
E- F]

(1) Wiether the Schemes for inplenenting the |nport
Tr ade Policy are nerely executive or adm ni strative
instructions, or are | egislative directions as well,
depends not on their form or the nmethod of publication or
the source  of their authority. but it is their substance

that determines their true character. |t cannot be assuned
nerely because the policy is general in terms and deals with
the grant of licences for inmport of goods and related

matters, that it is statutory in character. But even if it
is only executive or-administrative in character, courts
have power in appropriate cases to conpel performance of the
obligations inposed by the Schenes upon the departnenta
authorities. [376 H 377 B--C, F--(Q

(2) The Textile Comm ssioner was not the sole judge of
the quantum of inport licence to be granted to an exporter
and courts are conpetent in appropriate cases to grant
relief, if, contrary to the Schene, the Governnent and its
officers at their nmere whimignore the pronises made by the
CGovernment and arbitrarily decline to grant the pronised
import licence to an exporter who has acted to his prejudice
rel ying upon the representation r381 C -D

Where a person has acted upon representations nmade in an
Export Pronotion Schene that inport |icence upto the /value
of the goods exported will be issued, and had exported
goods, his claimfor the inport licence for  the maxi mum
value permissible by the Scheme cannot be arbitrarily
rejected. In such a case reduction in the anount of inmport
certificate nmay be justified on the ground of mi sconduct of
the exporter in relation to the goods exported or on specia
consi derations such as difficult foreign exchange position
or other matters having a bearing on the general interests
of the State. But, where, as in the present case, t he
Scheme provided for the rant of inport entitlement of the
val ue and not
368
up to the value, of the goods exported, the  Textile
Conmi ssioner should in the ordinary course, grant  inport
certificate for the full value of the goods exported: he may
reduce that mount only after the enquiry contenplated by cl
10 of the Scheme, that is, enquiry made after giving an
opportunity to the respondents and held in a manner
consistent with the rules of natural justice and the basic
concepts of justice and fair-play. [379 H 380 A--(

Ranthand Jagadi sh Chand v. Union of India & O's. [1962]
3 S CR 72, Probhudas Morarjee Rajkotia & Ors. v. Union of
India & Os. AIl.R 1966 S.C. 1044- and Joint Chei
Controller of Inports and Exports, Madras v. Ms.Armin Chand
Mitha, [1966] 1 S.C R 262, followed.

(3) Executive necessity, if any, does not release the
Government from honoring its solemm promises relying on
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which citizens have acted to their detrinent especially when
the representation in the Schene was not’ subject to any
implied termthat the Governnent will not be bound to grant
the import «certificate for the full value of the goods
exported if they deemit inexpedient [376 A--C]

Rederi akti ebol aget Anphitrite v. The King, [1921] 3 KB
500 and Robertson v. Mnister of Pensions, [1949] 1 K B.
227, referred to.

(4) The respondents were not seeking to enforce any
contractual right: they are seeking to enforce conpliance
with the obligation which is laid upon the Textile
Conmi ssioner by the terns of the Schene. The claimof the
respondents was rounded  upon the equity which arose in
their favour as a result of the representation nmade on
behal f of the Governnent in the Export Pronotion Schene, and
the action taken by the respondents acting upon the
representation. Even though the case did not fall wthin
the terns of s. 115 of the Evidence Act, it was still open
to a  party who had acted on a representation nade by the
Government ~to claimthat the Government should be hound to
carry out the prom se made by it, though not recorded in the
form of a formal contract as required by the Constitution
[382 DG 383 H]

Ahmad Far Khan & Ors. v. Secretary of State for India in
Council and Anr. L/R 28 I.A 211, The Minici pal Corporation
of the Cty of Bonmbay, v. The Secretary of State for India
in Counci |, I.L.R 29 Born. 580 and The Ganges
Manuf acturing Co. v. Surujrull, I.LR" 5 Cat. 669, applied.

Col I ector of Bonbay v. Municipal Corporation of the City
of Bombay & Ors. [1952] S.C.R 43. referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Civil Appeals Nos. 885893 of
1967.

Appeal s fromthe judgnent and order dated February 2,
1967 of the Punjab and Haryana High Court in Cuvil /Wits
Nos. 1947, 1921 to 1927 and 1949 of 1965.

AND
Cvil Appeals Nos. 973 to 975 of 1967.

Appeal s fromthe judgnent and order dated April 26, 1967
of the Punjab Hi gh Court in Letters Patent Appeal Nos. 127
to 129 of 1967.

369

B.R L. Iyengar, RN Sachthey and S.P. Nayar, for the
appel lants (in all the appeals).

Bhagi rat h Dass, Sobhag Mal Jain and B.P. Maheshwari, for
the respondents (in C. As. Nos. 885 and 893 of/967).

O P. Varma, for the respondents (in C.As. Nos. 886 to
890 and 892 of 1967).

A K Sen and OP. Varma, for the respondent (in C A
No. 891 of 1967).

K.L. Arora and H. K. Puri, for the respondents (in C.As.
Nos. 973 and 974 of 1967).

A. K. Sen, H L. Anand and K. B. Mehta, for the respondent
(in CA No. 975 of 1967).

The Judgnent of the Court was delivered by

Shah, J. The facts which give rise to Appeal No. 885 of
are these: The Textile Conm ssioner published on October 10,
1962, a schene called the Export Pronotion Schene providing
incentives to exporters of woollen goods. The schenme was
extended by a Trade Notice dated January 1, 1963, to exports
of wooden goods to Afghanistan. Messrs. | ndo- Af ghan
Agenci es-hereinafter called the respondents--a firm dealing
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in wool | en goods at Anritsar exported to Afghanistan in
Septenber, 1963, wool |l en goods of the f.o.b. value of Rs.
5,03,471-73 nP. The Deputy Director in the office of t he
Textile Conmnmi ssioner, Bonbay issued to the respondents an
| mport Entitlement Certificate for Rs. 1,99,459 only/-.
Representati ons rmade by the respondents to the Deputy
Director and to the Union Governnent that they be granted
I mport Entitlement Certificate for the full f.o.b value- of
the goods exported failed to produce any response.

But in a petition under Art. 226 of the Constitution

noved before the High Court of Punjab by the respondents for
a wit or an order directing the Union of India, the
Textile Comm ssioner and the Joint Chief Controller of
I mports and Exports, Bonbay, to issue a licence "pernitting
i mport of wool -tops, raw wool, waste and rags of the
value of Rs. 3,04,012-73 nP', the orders of the Textile
Conmi ssioner and the Central  Governnent were set aside.
The High Court~ held that the Export Pronotion Schene
specifically -provided for granting certificates to inport
materi al s of the “value equal to 100% of the f.o.b. value of
the goods exported", and the respondents were entitled to
obtain inport licences for an anmount equal to 100% of the
f.o.b. value, unless it was found on enquiry duly made under
el. 10 of the Schene that the respondents had by "over-
i nvoi ci ng" the goods disentitled thenselves to the inport
l'i cences
370
of the full value; that no such enquiry was nmade by the
Textil e Conm ssioner and that officer nerely proceeded upon
his "subjective satisfaction® that the respondents had
"over-invoiced" the goods exported; and that the Union
CGovernment acted on irrel evant grounds. ~ The Uni on of India,
the Textile Conmi ssioner and the Joint Chief Controller of
Imports and Exports have appealed to this Court. wth
certificate granted by the High Court.
The genesis of the export control© schenme may first be
noticed. The Inports and Exports (Control) Act 18 /of 1947
was enacted on March 24, 1947 with the object of  enabling
the Central CGovernnent to continue to exercise the power to
prohibit, restrict or otherw se control inports and exports
which had till then been controlled by orders -issued .in
exerci se of the powers conferred by r. 84 of the Defence of
India Rules, 1939, as extended by the Energency Provisions
(Conti nuance) Ordinance 20 of 1946. By s. 3 of that Act it
was provided:

"(1) The Central Government may by order published
in the Oficial Gazette, nmake provisions for prohibiting,
restricting or otherwi se controlling in all 'cases or in
specified classes of cases, and subject to such exceptions
if any, as may be nade by or under the order :--

(a) the inport, export, carriage coastw se or -shipnent
as ships stores of goods of any specified description

(b) the bringing into any port or place in India of
goods of any specified description intended to be taken out
of India wthout being renmoved fromthe ship or conveyance
in which they are being carried.

(2) e

By s. 4 the orders made under r. 84 of the Defence of
India Rules, 1939, or under that rule as continued in force
by the Emergency Provisions (Continuance) O di nance, 1946,
and in force i medi ately before the comencenent of the Act
were, insofar as they were not inconsistent wth the
provisions of the Act, to continue to remain in force and to
be deenmed to have been namde under the Act.
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In exercise of the powers conferred on the Centra
CGovernment by s. 3, the Central Governnment issued the
I mports (Control) Order, 1955. By paragraph-3 of the Order
it was enacted that:

371
"(1l) Save as otherwi se provided in this
Order, no person shall inport any goods of the
description specified in Schedule 1, except

under, and in accordance with, a licence or
a customs clearance permit granted by the
Central CGovernnment or by any officer specified
in

(2) If, in any case, it is found that
the goods inported under a |icence do not
conform to the description given in the
licence” or were shipped prior to the date of
issue of “the licence under which they are
claimed to have been inported, then, w thout
prejudice to any action that my be taken

agai nst the licence under the Custons Act,
1962 (52 of 1962), in respect of the said
i mportation, the |licence may be treated as
havi ng ~been utilised for inporting the said
goods.™

The Central Governnent al so i ssued periodical orders which
were published in biannual official publications setting out
the policy governing the grant of -inmport and export
licences. By paragraph 52 of the notification published in
the Gazette Extraordinary dated Decenber 29, 1954, it was
decl ar ed t hat in certainitens there was "direct and
i ntimte" inter-rel ati-onship between inports and  exports,
and since the ability to export sone of those nmanufactured
goods depended largely on the facility with which the
exporter or the manufacturer could procure the basic raw
materials required in the nanufacture, a schene had been
devised with a view to promote export of such goods for the
grant of special inmport |icences to replace the i mport ed
raw naterial content of the exported product, and to
provi de an inducenent for |arger exports. The details of
the Schene were set out in Appendi x-23 to the Notification
The Schenme covered a nunber of commodities of which export
was permtted. Fromtinme to time this Appendix was nodified
and fresh schenes were issued in respect of new comudities.
On Cctober 10, 1962, the Government of |ndia promul gated
the Export Pronotion Schenme for woollen textiles and woollen

goods. Clause 2 of that Scheme provided, insofar as it
is materi al

"It has been deci ded t hat

manuf act urer s- - exporters and

nerchant s--exporters of the above wool | en

textiles and wooll en goods will be entitled to

import raw materials, nanmely, raw wool, wool

t ops, shoddy, nman-made fibres and t ops,

perm ssible types of dyes and chemicals and

machi nery and nmachinery parts and spare parts

for woollen industry for a total anpbunt equa

to 100% of the f.o.b. value of the exports."
372

Cl ause 4 provided:

"Only such exporters who satisfy the
Textile Conmi ssioner that they are interested
in export (either by past performance or by
showi ng proof of action taken to obtain firm
order etc.) wll be regi stered by the
Textil e Comm ssioner."
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Clause 6 inposed certain obligations upon the registered
exporters, such as adherence to the code of conduct as and
when evol ved; adoption of the standard contract form with
suitable clauses for arbitration and settlenent of disputes;
abiding by the decision of the Textile Comm ssioner in the
matt er of dispute between the exporter and his foreign
cust oners; forwarding figures of exports of woollen goods
nade by himevery nonth to the Textile Conm ssioner and
abi ding by such quality control and pre-shi pment inspection
procedures as may be evolved Cause 7 provided for the
application for grant of inport |icences against actua
exports effected on a nonthly or on a quarterly basis.
Cl ause 9 provided:
"After scrutiny of the applications, the
Textile Conmi ssi oner shal | i ssue an
entitlenent certificate indicating the itens

and. value for which 1icence should

ssued to
the applicant. On receipt of the application
and” entitlement certificate, the Joint Chief
Controller _of Inports-and Exports, Bonbay,
shall issue the license."
Cl ause 10 provided:

"In case where the Textile Conm ssioner
considers that the declared val ue of the goods
exported is higher than the real value of the
goods, the matter may be investigated further
by cal ling for further evidence, e.g.
pur chase voucher s and any ot her
corroborati ve evidence to facilitate scrutiny.
It shall —be the duty of  the regi stered
exporter to furnish such evidence  as is
called for in this connection. On the basi s
of his enquiry, the Textile Conmi ssioner nay
assess the correct-value of the goods exported
and issue an entitlement certificate on the
basi s of such assessed val ue."

By notification dated January 1, 1963, the Schene was
extended to exports of woollen textiles and wool l'en goods to
Af ghani stan with effect from Cctober 1, 1962.

It was urged on behalf of the Union of India that the
Export Promption Schene was administrative in char act er
and the recital therein that the exporters will be entitled
to inport certificates equal to 100% of the f.o.b. value  of
the exports was a

373

nmere instruction issued by the Union Governnent to the
Textile.Commi ssioner: it «created no rights in the public
generally or in the exporters who exported their . goods in

pursuance of the Schene and i nmposed no obligations upon the
CGovernment to issue the inport certificates. On behalf of
the respondents it was contended that the Schene was
statutory in character and obliged the Textile Comm ssioner
unl ess the exporter was after due investigation under cl. 10
of the Schenme, shown to have "overinvoi ced" the goods
exported, to issue inport certificates of the full value of
the exports, and a person exporting goods in pursuance of
the Schene who was denied an inport certificate of the ful
f.o.b. value could seek the assistance of the H gh Court by
a petition for the issue of a wit under Art. 226 of the
Constitution, for an order conpel i ng t he Textile
Conmi ssioner to carry out the obligations inposed upon him
by the Schene.

The Textile Commi ssioner in the present case nmade his
order wi thout inform ng the respondents and giving them an
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opportunity to explain the materials on the basis of which
the "inport entitlenent" of the respondents was proposed to
be reduced. It was stated in the affidavit of the Union of
India that it was not a necessary requirement of the Schene
to set out the reasons for reducing t he i mport
entitlenent: that wunder paragraph 20(d) to Appendix 23
of the Inport Trade Control Policy for the year April 1962
to March 1963 the licensing authority was authorised to
refuse the issue of a licence or "to reduce the value of the
licence to such anount as he deemed fit" in cases where he
considered the value of the goods exported was over-
invoiced, and the Trade Notice having been i ssued in
exerci se of the executive power of the State, attack by the
respondents on the ground set up was "conpletely msplaced
and W thout any. foundation in | aw'

In passing the orders-inpugned by the respondents,
the Textil e Comm ssioner did not hold an enquiry consistent
with the rules of natural justice. Counsel for the Union
of India submitted that for good reasons of which the
Textil e Conmm ssi oner was the sole judge, it was open to that
Oficer to reduce the inport entitlenment below the f.o.b.
value of the goods exported, and exercise of the power
conferred upon himis not linmted by the terms of cl. 10 of
the Scheme, and s not, except on proof of nmala fide
exercise open to judicial review. This exalted claim about
the nature of the authority conferred -upon t he Textile
Conmi ssi oner as representative of the Government may first
be exani ned.

Counsel for the Union said that the inmport and export policy
of the Governnent is based on availability of foreign
exchange. requi renent of goods of foreign originfor interna
consunpti on,
374
economic climate in the country, and other related matters,
and has in its very nature to be flexible, and on that
account the power of the Government to nmodify or adjust it
as t he altered circunstances necessitate, cannot be
restricted on t he ground that promses nmade by the
Government in different situations are not «carried out,
however anoral that claim nay appear to be According to
Counsel the Government is the sole judge of the validity of
its actions in nmatters relating to Inport and Export
Pol i cy, and the citizens who have act ed on t he
representations of the Governnment have only such rights  as
the Government in its wi sdom chooses to recogni se or _accept
at any given time. He relied in support of his submnission
upon the doctrine of "executive necessity” on which Row att
J, relied in Rederiaktiebol aget Anphitrite v. The King. (1)
In that <case during the First World War certain neutra
shi powner s obtained an wundertaking from the British
CGovernment that if the shipowners sent a particular-ship to
the United Kingdomwith a specified cargo, she shall not be
detained. On the faith of that undertaking, the owners sent
the ship to a British port with that specified cargo. The
British Gover nirent withdrew their undert aki ng and
refused her clearance. On a petition of right for danages
for breach of contract it was held that the Government’s
undertaking was not enforceable in a Court of law, it not
being within the conmpetence of the Crown to nake a contract
which would have the effect of limting its power of
executive action in the future. Rowatt, J., observed at p.
503:
. what | have to consider is
whet her this was a contract at all. 1 have
not to consider whether there was anything of
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whi ch conpl aint m ght be nade outside a Court,
whet her that is to say what the Governnent did
was norally wong or arbitrary that would be
al t oget her outside nmy province."

He then proceeded to state:

"No doubt the Governnent can bind itself
through its officers by a comercial contract,
and if it does so it nust perform it |I|ike
anybody el se or pay danmages for the breach
But this was not a conmercial contract,
it was an arrangenent whereby the Governnent
purported to give an assurance as to what its
executive ‘action would be in the future in
relation to a particular ship in the event of
her coming tothis country with a particular
ki nd of cargo. And that is, to my mind, not
a contract-for the breach of which damages can
be sued for in a Court of law. It was nerely
an expression of ‘intention to act in a
particul ar way m a

(1) [1921] 3 K'B. 500.
375
certain-event: M main reason for so thinking
is that it is not conpetent for the Governnent
to fetter its future executive action, which
nmust necessarily be determ ned by the needs of
the  comunity when the question arises. It
cannot .\ by contract ~hanper its freedom of
action in matters which concern the wel fare of
the State.”
This observation is, "clearly very wide and it is ‘difficult
to determine its proper scope": Anson’s "English  Law of
Contract", 22nd Ed., p. 174. 1t may also be noticed that
before Row att, J., the applicants O ai ned enforcenent of a
contract against the Crown, and the learned Judge cane to
the conclusion that there was no contract and no  damages
could be awarded. In Robertson v. Mnister of Pensions(1l),
Denni ng, J. observed at p. 231

"The Crown cannot escape by saying that
estoppels ’'do not bind the Crown for that
doctrine has | ong been expl oded. Nor can the
Crown escape by praying in aid the doctrine
of executive necessity, t hat is, t he
doctrine that the Crown cannot bind itself so.
as to fetter its future executive action
That doctri ne was propounded by Rowatt J.,
in Rederiaktiebol aget Amphitrite v. The King
but it was wunnecessary for the decision
because the statement there was not. a prom se
which was intended to be binding but only an
expression of intention. Rowatt, J., seens
to have been influenced by the cases 'on the
right of the Crown to dismiss its servants at
pl easure, but those cases nust now all be read
inthe light of the judgnment of Lord Atkin _in
Reilly v. The King--(1954) A.C. 176, 179)..

In nmy opinion the defence of executive
necessity is of limted scope. It only
avails the Crown where there is an inplied
term to that effect or that is the true
neani ng of the contract."

Denning, | was dealing with a case of a serving ar ny
of ficer, who wote to the War Ofice regarding a disability
and received a reply that his disability had been accepted
as attributable to "mlitary service". Relying on that
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assurance he forbore to obtain an independent nedica
opinion. The Mnister of Pensions |ater decided that the
appellant’s disability could not be attributed to war
servi ce. It was held that as between subjects such an
assurance would be enforceabl e because it was intended to
be binding intended to be acted upon, and was in fact acted
upon; and the assurance was also binding on the Crown
because no term could be inplied that the Crown was at
liberty to revoke it.
(1) [1949] 1 K, B- 227.
376

The defence of executive necessity was not relied upon
in the present case in the affidavit filed on behalf of the
Uni on of India. It was also not pleaded t hat t he
representation in the Schene was subject to an inplied term
that the Union of India will. not be bound to grant the
i mport certificate for the full value of the goods exported
if they deemit inexpedient to grant the certificate. We
are unable to accede to the contention that the executive
necessity rel eases the Governnent from honouring its solemm
prom ses —relying on which citizens have acted to their
detriment. Under our constitutional set-up no person nay be
deprived of his fight or liberty except in due course of and
by authority of law if a menber of the executive seeks to
deprive a citizen/of his right or liberty otherwise than
in exercise of power derived from the |aw comobn or
statute--the Courts will be conpetent to and- i ndeed woul d be
bound to, protect the rights of the aggrieved citizen

The orders which the Central Governnent may issue in
exerci se of the power conferred by s. 3 of the Inports and

Exports Control Act may be executive or |egislative. In
exerci se of that power, the Order was issued on Decenber 7,
1955, that was clearly legislative in character. It

appears ’'that prior to the issuance of this notification
several orders had been issued under the Defence of |India
Rul es and under the Inports and Exports Act dealing with the
grant of licences to inport certain classes of goods. Those
orders which are set out in the [Vth Schedule to the /O der
were repealed by cl. 12 of the Oder of 1955, and.
machinery for granting licences was set up by the Oder
dated Decenber 7, 1955. Counsel for the respondent’'s
submitted that the Export Pronption Schemes published by
the Government under paragraph-52 of the Gover nirent
Notification dated Decenber 29, 1954, nust be deemed to - be
i ssued wunder s. 3 of the Inports and Exports Control Act,
1947, since the Schenes have been published in the Gazette
of India, and contain general provisions relating to the
grant of licences and inpose restrictions upon the rights of
citizens to carry on business in certain commodities. Being
general provisions, restricting the rights of citizens to
carry on business in certain commodities, the Schenmes were,
it was said, legislative in character, and the obligations
i nposed or the sanctions prescribed thereby must on ' that
account be deened to be enforceable by command of the Court.
cannot be assunmed nerely because the Inport Trade Policy
is general in terms and deals with the grant of l|icences for
import of goods and related matters, it 1is statutory in
character. The Inports and Exports (Control) Act, 1947,
aut hori ses the Central Government to make provi si ons
prohibiting, restricting or otherwise controlling inport,
export, <carriage etc. of the goods and by the Inports
(Control) Order, 1955, dated Decenber 7, 1955,
377
and by the provisions which were sought W be repealed
restrictions were already inposed. The order was clearly
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| egi sl ative in character. The Inport Trade Policy was
evolved to facilitate the mechanismof the Act and the
orders issued thereunder. Even granting that the |nport
Trade Policy notifications were issued in exercise of the
power under s. 3 of the Inports and Exports (Control)
Act, 1947, the Oder as already observed authorised the
maki ng of executive or adm nistrative instructions as well
as legislative directions. It is not the form of the
order, the nethod of its publication or the source of its
authority, but its substance, which determnes its true
character. A large mgjority of the paragraphs of the
I mport & Export Schenes are in the formof instructions to
departnental officers and advice to persons engaged in the
export and i mport busi ness with their foreign
counterparts. It may be possible to pick out paragraphs
from the Schenme which appear in isolation to be addressed
generally and have direct impact wupon the rights and
liberties of the citizens. But a |arge nunber of paragraphs
of the Scherme refer to matters of procedure. of departnenta

of ficers " _and heterogeneous naterial: it sets out forns of
applications, ~the designations of licensing authorities,
amounts of application and licensing fees, last dates for
applications, i nterm xed with definitions of
"Est abl i shed/reporters’, ~ ' Actual users’; ’'New coners’, and
ot hers and details “of different schemes such as Quota
Regi stration Schenes, Export Pronotion Schenes etc. There
is no pattern of order or |ogical sequence-in the policy
statenment: it is'a junmble of executive instructions and
matters which i npose several restrictions upon the rights
of citizens. Sonme of the -provisions whi ch i mpose
restrictions upon citizens inthe exercise of their right to
carry on trade wthout statutory limts my be open to
serious objection, but we do not find it necessary to enbark
upon an enquiry whether the provision which authorises the
i ssue of inport entitlenent certificate for the full f.o.b

value of the goods exported is legislative in character.
Granting that it is executive inicharacter, this Court has
held that Courts have the power in appropriate ‘cases to
conpel performance of the obligations inposed by t he
Schenes upon the departnental authorities.

The guestion whether the Inport Trade Policy i's
| egislative in character has not been expressly dealt wth
in any decision of this Court. It appears to have  ’'been
assumed in certain eases, that it 1is. executive in
character, but even so it has been held that when it is
declared wunder an export policy that a citizen exporting
goods shall be entitled to certain inport facilities, in
appropriate cases the Courts have the power to (direct. the
concerned authority to nmake that facility available to the
citizen who has acted to his prejudice acting upon the
representation in the policy, and has been denied that
facility. In Ms Rancthand Jagadi sh Chand v.

378

Union of India and Os.(1) this Court was called wupon to
deci de whet her a person who had, pur suant to a
representation in the Export Pronotion Schene t hat
exporters wll be awarded inport licences upto a certain
percent age of the export value of the goods was entitled to
cal | upon the Union to issue in his favour i mport
entitlenent of the value of the goods exported. Under the
"Export Pronmption Scheme" relating to artificial silk

fabrics it was represented that with a view to stimulate
exports of Indian "artsilk fabrics" etc. it was decided to
gr ant import licences for the inport of perm ssi bl e
varieties. of artsilk yarn upto the percentages specili ed.
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The Scherme enmpowered the Controller of Inports and Exports
to issue a licence upto 66 2/3 per cent. of the export
value in the case of Indian "artsilk sarees" and upto 100
per cent in the case of other Indian "artsilk fabrics".
M s Rancthand Jagadi sh Chand, a firmof exporters relying
upon the Schene exported Indian "artsil k" goods and earned
foreign exchange and applied for an i mport licence
equi valent to the value of the goods it had exported. They
were, however, not given an inport licence for the value of
the goods exported. They thereafter filed a wit petition
in this Court for an order that the inmport certificate had
been arbitrarily reduced and thereby the fundanental right
of the exporter to carry on trade in artsilk was infringed.
The Court held in that case that the State had the right to
i npose control in the larger interest of the general public
on inports and to make orders in exercise of the powers
conferred by the | mports and Exports (Control) Act
providing for _inmposition of ' restrictions by permtting
i nport ' of ‘certain goods only in accordance with the |icences
or custons permts granted by the Central Government. Since

in that case the power granted to the licensing authority
was to grant licences only upto the nmaxi mum specified in
cl. 2 of Appendix. 42, the restriction inposed was held not
to be unreasonable. It was also observed that it did not

i npose an obligation upon the controller enforceable at the
i nstance of the exporter, to issue a |licence for the anount
(subj ect to the maxi num prescribed) clained by the exporter,
and since the order of the Controller granting a licence
only for 45% of the value of goods exported did not infringe
the fundamental right of the exporter under Art. 19(1)(g) of
the Constitution, the petition filed by the exporter was
liable to be dism ssed. But the Court observed:
"The licensing authority would nornally
i ssue an inport licence for 100% of the ' val ue
of the goods exported, but having regard to

speci al consi derations such as difficult
foreign exchange position or other matters
whi ch have a bearing on the general = interest

of the State, inport licences for a smaller
percentage may be granted to the exporters.
But by the use of the expression 'up-

(1) [1962] 3 S.C R 72.
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to the follow ng percentage of the rupee
equi val ent’ power to fix arbitrarily a
percent age of the val ue of the goods -exported
f or awarding an inport |licence is not
granted.”

pi nion was therefore expressed that if the power granted to
the Controller was arbitrarily exercised, it was open to
judicial review In Ranthand Jagadi sh Chand’s case(l) a
Conmittee was appointed to determne the value of the | goods
exported by the exporter and the Conmittee scrutinised the
claimof the exporter and found that the rates of sone of
the itens could not be accepted as reasonable, and
recommended an inport |icence approximately of the value of
45 per cent. of the goods exported. The exporter was given
a right to nake a representation and to be heard before the

order was passed to his prejudice. |n Probhudas Mor ar j ee
Raj kotia and others v. Union of India and ot hers(2),
a Special Exports Pronotion Schene for Engineering goods
was pronulgated by the Governnent of India. To give
incentives to the manufacturers of engineering goods in
India to export their products outside India, it was

decl ared by the Schene that inport licences will be granted
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to exporters for materials upto the specified percentage of
the f.o.b. value of the goods exported. An exporter clainmed
that he had exported goods of the f.o.b. value exceeding Rs.
9.44 | akhs and demanded i nmport licence of the value of Rs.
4.39 lakhs odd. The licensing authorities issued to the
firm inmport licences for Rs. 3.77 | akhs odd. The exporter
then noved this Court by a petition under Art. 32 of the
Constitution for the issue of a wit against the Union of
India granting an inport licence for the balance of Rs.
62,337/- in accordance with the provisions of the Specia
Exports Pronotion Schene, and this Court held that even
though there was no absolute right to the grant of an inport
licence for the maxi mumanount prescribed, the Controller
could inpose restrictions if special considerations such as
"difficult foreign exchange position or other matters which
have a bearing on the -general interest of the State
warrant ed, but the discretion to be exercised by himwas to
be reasonabl e and not arbitrary. = On a consideration of the
affidavit / filed, and the power given to the Controller to
grant licences upto and not of the value of the goods
exported, it was held that no case of arbitrary exercise of
the power to reduce the inport entitlement was made out.

In these cases it was clearly ruled that where a person
has acted upon representations made in an Export Pronotion
Schene that inport licences upto the value of the goods
exported wll be issued, and had exported goods, his claim
for inport licence for the maxi mum value perm ssible by the
Scheme coul d not = be arbit(1l) [1962] 3 S.CR 72.
(2) A I.R 1966 S.C. 1044.
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rarily rejected. Reduction-in the anount of i mport
certificate nmay be justified on the ground of m sconduct of
the exporter in relation to the goods -exported, or on
special considerations such as difficult foreign exchange
position, or other matters which have a bearing on the

general interests of the State. In the present case, the
Schene provides for grant of inport entitlenent /‘of. the
val ue, and not upto the value, of the goods exported. The

Textile Conm ssioner was, therefore, in the ordinary ‘course
required to grant inport certificate for the full value of
the goods exported: he could only reduce that amount after
enquiry contenplated by el. 10 of the Schene.

The judgrment of this Court in Joint Chief Controller of
Ira,ports and Exports, WMdras v. Ms Amn Chand Mitha
etc.(1) my also be usefully referred to.- In _-that ~case
after the dissolution of a firmwhich was  the holder of
guota fight as an established inporter, one of the partners
applied to the Chief Controller to make a division of. the
guota rights between the partners. He also applied to the
Joint Chief Controller who was the licensing authority for
grant of a licence for the period January to June 1957 but
in the application he could not nmention his share in the
guota right because the Chief Controller had not before the
date of the application approved of the division of the
guot a right. After expiry of the period for which the
i cence was to be issued, the Chief Controller inforned the
applicant that instructions had been issued to the Joint
Chief Controller about the division of the quota right. But

the Joint Chief Controller declined to grant a licence to
the applicant on the ground that the order of the Chief
Controller had no retrospective operation. The applicant

succeeded in obtaining an order fromthe H gh Court of
Madras directing the Joint Chief Controller to gr ant a
l'icence. This Court confirned the order of the Hi gh
Court. It was held that the licensing authority had to
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deal with the application for a licence on the footing that
the approved quota was given to the partners of the
dissolved firm from the date of dissolution and t he
agr eenent di vide, and could not refuse the licence solely
on the ground that the approval of the Chief Controller was
granted after the expiry of the inport period. The Court
observed that the Chief Controller had no power to refuse
division of the quota right if he was satisfied about the
dissolution of the inn, and it followed that when he gave
his approval it nust take effect from the date of the
agreement, and on that interpretation of the order of the
Chief Controller, the application for the issue of the
i cence should have been granted by the licensing authority.
The Court proceeded to observe that as no order of the
Central Governnent prohibiting the inmport of the articles
for which the licence was. :applied for was published in
the Gazette, it was open. to. the

(1) [1966] 1 S.C'R 262.
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licensing authority to issue a licence for the period
January to June 1857, even if there was a change in the
import policy of the Government of India with respect to
t hose articles. In-Amn Chand Muitha's case(l) the Court
enforced conpliance w th the provisions relating to the
grant of a licence under the licensing instructions issued
by the Central Governnent.

In each of the three cases, the Court observed that the
Court was conpetent 'to grant relief in appropriate cases,
if, contrary to the Schene, the authority declined to grant
a licence or inmport certificate or the aut hority act ed
arbitrarily. Theref ore even-assum ng that the provisions
relating to the issue of Trade Notices offering inducenent
to. the prospective exporters are in character executive,
the Union GCovernment and its officers are, on t he
authorities of tiffs Court, not entitled at their mere  whim
to ignore the prom ses made by the Government. W cannot
therefore accept the plea that the Textile Conm ssioner is
the sole judge of the quantumof inport |Ilicence to be
granted to an exporter, and that the Courts are powerless to
grant relief, if the promised inport licence is not given to
an exporter who has acted to his prejudice relying upon the
representation. To. concede to the Departnental authorities
that power would be to. strike at the very root of the rule
of I aw.

By the Export Pronotion Scheme for wool en textiles as
extended to exports to Afghanistan, the exporters were
invited to get thenselves registered with the Textile
Conmi ssi oner for exporting woolen goods, and it was
represented that the exporters will be entitled to -inport
raw naterials, of +the total amount equal 100% of the
f.o.b. Value of the exports. Machinery for scrutiny of the
applications and the issue of inport entitlenent was
provided by s. 9 of the Schene, and the Textile Comm ssi oner
was invested with the authority to determ ne whether in —any
gi ven case the decl ared val ue of the goods exported was
hi gher t han t he real value of the goods and to,
assess-the correct value of the goods exported and to
issue inport certificates on the basis of such assessed
val ue. Undoubtedly the Textile Conm ssioner had authority,
if it was found that a fraudul ent attenpt was made to secure
an inport certificate in excess of the true value of the
goods exported, to reduce the inport certificate. But the
authority vested in the Textile Conm ssioner by the rul es
even though executive in character was fromits nature an
authority to deal with the matter in nmanner consonant wth
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the basic concept of’ justice and fair-play: if he made an
order which was not consonant with the basic concept.s of
justice and fair-play his proceeding was open to scrutiny
and rectification by the Courts. The Textile Conm ssioner
acted upon a report of the Cormittee appointed by him and
before that Commttee the respondents had no oppor-

(1) [1966] 1 S.C R 262. up. C.1/68--10

Sup.C. 1/68--10
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tunity to present their case. He <collected evidence ex
parte and did not disclose it to the respondents and

wi t hout giving an opportunity to them to represent
their case reduced 't he i mport certificate. In
dealing with a representation nade by the respondent, the
CGovernment  of India also acted simlarly and declined

either to nake available the evidence on which the Textile
Conmm ssioner had acted” or to give a hearing to t he
respondents. The Textile Comm ssioner and the Uni on of
India did not purport to act in exercise of the power under
cl. 10 of the Scheme: they have sought to support the order
on the plea that the subjective satisfaction of the Textile
Conmi ssi oner is deternminative of the extent of the inport
certificate which may be granted to the respondents.

It was somewhat faintly urged that if the Government is
hel d bound by every representation nade by it regarding its
i ntention. when the exporters have acted in the manner they
were invited to act, the Governnent would be-held bound by a
contractual obligation eve.n though no formal  contract in
the manner required by Art. 299 of the Constitution was
executed, and the wexporter would be entitled to claim
danmages contrary to that  provision for breach of the
contract even though no formal witten  contract ‘had been
executed in the manner provided by that Article. But the
respondents are not seeking to enforce any contractua
fight: they are seeking to enforce conpliance wth the
obligation which is laid upon the Textile Conm ssioner by
the ternms of the Schene, and we are of the view that even if
the Schenme is executive in character, the respondents who
were aggrieved because of the failure to carry out the
terms of the Schenme were entitled to seek resort "to the
Court and claimthat the obligation inmposed upon the Textile
Conmi ssi oner by the Schenme be ordered to be carried out.

e hold that the claim of the respondents is
appropriately rounded upon the equity which arises in their
favour as a result of the representati on nade on behalf of
the Union of India in the Export Pronotion Schenme, and the
action t aken by the respondents acting upon t hat
representation wunder the belief that the Governnent would
carry out the representation nmade by it. On. the facts
proved in this case, no ground has been suggested before the
Court for exenpting the Governnent fromthe equity - arising
out of the acts done by the exporters to their prejudice
relying upon the representation. This principle has  been
recogni sed by the Courts in India and by the Judica
Conmittee of the Privy Council in several cases. In The
Muni ci pal Corporation of the City of Bonbay v. The Secretary
of State for India in Council (1), it was held by the Bonbay
H gh Court that even though there is no forma
(1) I.L.R 29 Bom 580.
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contract as required by the statute. the Government may be
bound by a representation made by it.” In that case in

answer to a requisition by the GCovernnment of Bonbay
addressed to the Minicipal Conmi ssioner to renmove certain
fish and vegetable markets to facilitate the construction
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of an arterial road, the Minicipal Comm ssioner offered to
renove the structures if the Governnent would agree to rent
to the Municipality other land nentioned in his letter at a
nom nal rent. The Governnent accepted the suggestion and
sanctioned the application of the Minicipal Conmm ssioner for
a site for tabling and establishing the new markets. The
Muni ci pal Conmi ssi oner then took possession of the land so
nade avail able and constructed stables, workshops and chaw s
t her eon. Twenty-four vyears thereafter the Government of
Bonbay served notices on the Muni ci pal Conmi ssi oner
determ ning the tenancy and requesting the Comni ssioner to.
del i ver possession of the | and occupied by the markets, and
to pay in the nmeantine rent at the rate of Rs. 12,000/-
per annum The Miunicipality declined to pay the rent, and
the Secretary of Statefor India filed a suit against the
Muni ci pal Conmi ssioner for a declaration that the tenancy of
t he Muni ci pality created by Covernment Resolution of
Decenber 9. 1865, stood determned and for an order to pay
rent at the rate of Rs.. 12,000/- per annum It was urged
before thhe Hi gh Court of Bonbay that the events which had
transpired had created an equity in favour of t he
Muni ci pality which afforded an answer to the claim of the
CGover nirent to eject the Mnicipality. Jenkins, CJ..
delivering the judgnment of the Court observed:

"The doctrine, involved in this phase of
the case is often treated as one of estopped,
but | doubt whether this is a correct, though
it may be a convenient name to apply.

It differs essentially fromthe doctrine
enmbodi ed in section 115 of the Evidence Act,
which is not arule of equity, but.is a rule
of evidence that was formul ated and applied in
Courts of law, while the doctrine. with which
I amnow dealing, takes its origin from the
jurisdiction assumed by Courts of Equity to
intervene in the case of, or to prevent
fraud. "

After referring to Ransclen v. Dyson(1l), the |earned / Chief
Justice observed that the Crown comes within the range of
equity and proceeded to exam ne whether the facts ~of the
case invited the application of that principle.

This case is, in our judgnent a clear authority that —even
though the case, does not fall within the terns of s. 115 of
the Evidence Act, it is still open to, a party who has acted
on a representati on made by the Governnent to claimthat the
Gover nnent
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shall be bound to. carry out the prom se made by it, even
though the promise is not recorded in the formof a fornal
contract as required by the Constitution.

In Ahmad Yar Khan and others v. Secretary of State for
India in Council and another(3), the plaintiffs claimed
title to a canal supplied with water fromthe Sutlej ' having
been constructed at great expense by their predecessors for
purposes of irrigation, with the sanction and encouragenent
of the Governnment, partly on Governnent |ands and partly on
the lands of private owners under arrangements wth them
It was held that the plaintiffs became proprietors of the
canal and entitled to have the waters of the Sutlej
admtted into it so long as it was used for the purpose for
which it was originally designed. Simlarly in The Ganges
Manufacturing Co. v. Surujnull(2), Garth C J., observed that
a man nmay be estopped not only from giving particular
evidence. but from doing any act or relying upon any
particul ar argunent or contention, which the rules of equity
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and good conscience prevent himfromusing as against his
opponent .
Counsel for the Union invited our attention to the
observations made by Patanjali Sastri J., in Collector of
Bonbay v. Municipal Corporation of the City of Bonmbay and
ot hers(3). The | earned Judge observed that equity cannot

be enforced so as to violate an express statutory provision

and he was therefore unable to share the view expressed by
Jenkins C.J. in The Minicipal Corporation of the City of
Bonbay v. The Secretary of State for India in Council(1).
In Collector of Bombay v. Municipal Corporation of the City
of Bombay and ot hers(a) the facts were these: Acting upon a
representation made by the Governnment of Bonbay, the
Muni ci pal Conmi ssi oner of Bonbay had given up certain old
markets and had constructed new markers on a site nmmde
available to the Minicipality by the CGover nirent at
consi derabl e expense. The Resolution wunder which t he
CGovernment. had granted the |and stated expressly that no
rent shoul d be charged to the Municipality as the narkets
will be like other buildings for the benefit of the whole
conmunity. \When the Collector of Bonmbay sought to enhance
the land revenue, the Corporation sued for a declaration
that the order of assessnent was ultra vires and that it was
entitled to hold the |land for ever w thout payment of any
assessment . The /'High Court of Bonbay held that the
CGovernment had lost its right to assess the |and in question
because of the equity arising on the facts of the case in
favour of the Municipality and a limtation on the right of
the CGovernment to assess under s. 8 of the Bonbay City Land
Revenue Act arose. A nmjority of the Judges of this Court
hel d t hat

(1) L.R 28 I.A 211. (2) I.L.R 5Cal. 669.
(3) [1952] S.C.R 43. (4) 1.L.R 29 Bom
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the CGovernment was not, under the circunstances of the case,
entitled to assess land revenue on the land in question

because the Corporation had taken possession of the land in
terms of the CGovernnent resolution and had continued in
such possession openly, uninterruptedly and as of right for
over 70 years, and had thereby acquired the limted title it
had been prescribing for during the period, the right to
hold the land in perpetuity free of rent. —Chandrasekhara
Aiyar J., observed that even if it be assuned that there was
no representation in fact that the land was rent free at the
time when it was given to the Minicipality, if there was a

hol ding out of a pronmise that no rent will "be charged in
t he future, the Governnent nust be deened in t he
circunstances of the case to have bound thenselves to
fulfill it, and a Court of Enquiry nust prevent' the

perpetration of a legal fraud. Chandrasekhara Aiyar J.,
observed at p. 63:
"Whether it is the equity recognised in
Ransden’s case, or it is sone other form of
equity, is not of much inportance, Courts rnust
do justice by the pronotion of honesty and
good faith, as far as it lies in their
power . "
Patanjali Sastri J., expressed a contrary view holding that
the express provisions of the statute could not be over -
ri dden by consi derations of equity.

Under our jurisprudence the Governnent is not exenpt
from liability to, carry out the representation nmade by it
as to its future conduct and it cannot on sone undef i ned
and undi scl osed ground of necessity or expediency fail to
carry out the prom se, solemly made by it, nor claimto be
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the judge of its own obligation to the citizen on an ex
parte appraisenent of the circunstances. in which the

obligation has arisen. W agree with the H gh Court that
the inpugned order passed by the Textile Conmissioner and
confirmed by the Central CGovernnent inposing cut in the
inmport entitlenent by the respondents should be set aside
and quashed and that the Textile Conmm ssioner and the Joint
Chief Controller of Inports and Exports be directed to issue
to the respondents inport certificates for the total anount
equal to 100% of the f.o.b. value of the goods exported by
them unless there is some decision which fails within cl
10 of the Scheme in question

The facts which give rise to. the other appeals are
substantially the same as the facts in Cvil Appeal No. 885
of 1967, except that in four out of those appeals the
exporters had appeared before the Conmittee appointed by the
Textil e Conm ssioner and had expl ained the circunstances in
which the exports were made by them But it is comon
ground that the report of the
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Commttee  was  not made available to themand the Textile
Conmi ssi oner, before he passed the orders, did not call for
their explanations. It nust therefore be held that enquiry

in a manner consonant wth the rules of justice was not nade
in the case of those four exporters also.

The appeals therefore fail and are dismssed with costs.
One heating fee.
V.P.S. Appeal s
di smi ssed.
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