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CASE NO. :
Appeal (civil) 2335 of 2006

PETI TI ONER
Gswal Wolen MIIs Ltd.

RESPONDENT:
Punjab State Electricity Board & Anr.

DATE OF JUDGVENT: 28/ 04/ 2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT

[Arising out of SLP (Civil) Nos.1398-1442 of 2005]
W TH

ClVIL APPEAL NOS. 2334 OF 2006

[Arising out of SLP (Civil) Nos, 15357-15358 of 2005]

S.B. SINHA, J :

Leave granted.

The appellant is.a mll represented by its authorized representative.
For the purpose of its working, it at all naterial tinmes was and still is a
consuner of electrical energy. It had for the said purpose taken electrica
connection fromthe respondent-Board. The connected load is 6664 KW In
terms of the tariff framed by the Board, the Appellant herein (Conpany)
cones under the category of ’'general industry . The Board on or about
21.01.1991 issued a circular ‘whereby it proposed to |levy surcharge @17
= %on the actual consunption of electricity in respect of those industria
consunmers who had been sanctioned |oad exceedi ng 5000 KW or
sancti oned contract denmand exceedi ng 5000 KVA-and had supply from a 11
KV Iine. The said circular stipulated that surcharge wuld continue to be
levied till conversion of supply to 33 KV or higher vol tage by the
consunmers. It is, however, not in dispute that a letter was issued to the
conpany intimating that for installation of 66 KV Sub Station, a site plan
was required to be supplied.

Yet again by circular dated 30.05.1991, it was stipul ated

"Continuation to CC No.5/91 dt. 21.1.91 vide
which it was decided to |levy surcharge @17% on
general industrial consumers having sancti oned
| oad/ demand exceedi ng 5000 KW KVA and runni ng at
11 KV till conversion of supply to 33 KV or higher
voltage. The matter has been reconsidered by the Board
and it has been decided that the surcharge @17 =% shal
be |l evied on such consumers who do not switch over
their supply systemto 33 KV and hi gher voltage in |line
with the follow ng provisions :

i) A lead tinme of 12 nonths nmay be given to all the
exi sting consuners having | oad/ demand above

5000 KW KVA and running at 11 KV to convert

supply to higher voltage within stipulated peri od.
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This period includes the tine spent on getting
estimated cost of works, deposit of charges with
the PSEB and erection of 33 KV or higher voltage
wor ks by the consumer as well as by the PSEB .

The tine schedule for different activities involved
for erection/conpletion of higher voltage works
shall be fixed by the | oad sanctioning authority,
and any slippage/ evasion in adhering to the laid
down targets on the part of the consunmer shal
attract levy of surcharge @17 =% I n case after
the stipul ated period, the higher voltage works of
the consumers are ready but the works of the

PSEB are not ready, surcharge shall not be levied
and also likewi se if the Board' s works of higher
vol tage are ready but the consuners are not ready
this surcharge shall be |eviable

The validity of the said circular dated 21.01.1991 cane to be
guesti oned by the conpany in-a wit petition, filed before the Hi gh Court,
whi ch was marked as CWP No: 7069 of 1991. In the neanwhile, the said
circular letter was nodified by the Board, in terns whereof it was stipul ated
that a time of 12 nonths extendable wupto the maxi num of 18 nonths was to
be granted to all the existing consunmers having | oad above 5000 KW KVA
and running at 11 KV to convert supply systemto hi gher voltage.

Anot her letter dated 19.09.1991 was issued by the Board intimating it
that electric supply had to be converted to 66 KV and hence the conpany
was required to show the place of installation of 66 KV sub-station, failing
which a penalty @17 =% woul d be levied. A further letter was issued by
the Board demanding a sum of Rs.34 |acs towards the tentative cost of
conversion. The wit petition filed by the conpany, however, was disposed
of stating :

"\005In the short reply filed on behalf of the Electricity
Board, it is stated that fromthe petitioners 17 =%
surcharge collected will be adjusted in the subsequent
bills. 1t is further nentioned that there would be
conversion from11l KV to 33 KV or 66 KV. Certain
formalities are to be observed by both the parties in that
connection and one year’'s tine has been given to the
petitioners to comply with the directions. However, it is
nmade cl ear that the period of one year would start from
the pointing out of feasible point for installation of sub
station at the factory prem ses by the Board."

[Underlining is ours for enphasis]

Yet again, w thout conplying with the said directions, a demand was
made by the Board fromthe company for depositing the said anount of
Rs.34 lacs. On or about 14.02.1992, the conpany replied to the said |letter
stating that the matter was pendi ng adjudi cation before the civil court and
furthernmore no other feasible point had been pointed out by the officers of
the Board so far. A site plan was again sought for fromthe conpany by the
Board by a letter dated 13.05.1992, wherein it was stated

"Your kind attention is drawn to above references
and it is requested that the site plan and site for the
construction of 33/66 KV Sub grid nust be shown to the
undersi gned within 7 days and according to the
i nstructions of the Board required amount may be
deposited so that further action nay be taken otherw se
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17 =% surcharge will be levied."

In exercise of its powers under Sections 46 and 49 of the Electricity
(Supply) Act, 1948, (for short, "the Act’) the Board nmade a tariff which
cane into force with effect from01.02.1994. Section (B) of the said tariff
refers to the schedul e thereof the rel evant portion of which reads as under

"Schedul e of Tariff

Schedul e LS. -Large Industrial Power Supply
1. Avail ability
(i) This tariff shall apply to consuners having

i ndustrial connected load above 100 KW Their
contract demand shall not be | ess than 100 KVA

(85 KW

(ii) No consuner availing supply of energy at high
tension 11000 volts and above (33 KV and above

for Arc furnace) shall increase his connected | oad

wi t hout approval of the Board. The consuner

avai l i ng supply at high tension shall indicate the

rating capacity of all the step-down transformer(s)
installed in his prenmises and shall not increase the
capacity of such step-down transformer(s) w thout
prior approval of the Board."

Cl ause 3 of the Schedule of Tariff reads as under

"(A) General Category

a) Consuners with connected | oad | ess than
1000 KW 153 Pai se/ Uni't
b) Consumers with connected | oad 1000 KW and
above :

Demand Char ges Rs. 90/ KVA

PLUS

Ener gy Charges 128 Pai se/ Unit
Maxi mum overal |l rate 163 Pai se/ Unit
(B) Power Intensive Units

a) Consuners with connected |l oad | ess than
1000 KW 158 Pai se/ Uni t

b) Consumers with connected | oad 1000 KW and
above

Demand Char ges Rs. 90/ KVA

PLUS

Ener gy charges 133 Pai se/ Unit
Maxi mum overal |l rate 168 Pai se/ Unit

The energy charges under category (A) and (B)
above shall be without prejudice to the Mnthly
M ni mum Charges | eviable under item 7 of this Schedul e
L. S.
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Note (i) \ 005

(ii) Surcharge of 17 =% on the above tariff shall be
| eviable for all the Arc furnace | oad consuners
whi ch are being given supply at 11 KV."

Fromnote (ii) of the aforesaid tariff, it is, therefore, evident that
surcharge @17=%t hereupon was leviable only for all the Arc Furnace | oad
consumers which were being given supply at 11 KV. Mreover, these other
mlls which were liable to bear the specified surcharge were specifically

nentioned in the tariff notification. It is also not in dispute that prior to
i ssuance of the said notification, executive orders had been issued |evying
such surcharge. The sai d executive order, however, was l|later on nade part

of the tariff.

However, on 26.07.1991, a notification was issued under Sections 46
and 49 of the Act inter alia stating

"(b) For consumers with connected | oad of 1 MN and
above
Demand Char ges Rs. 60/ - per. KVA
Pl us Pl us
Ener gy charges Rs. 83 pai se/ uni t

Subject to nax. rate of 107 P/Unit w thout
prejudice to the MMC under item\026 7 of thi's Schedul e \ 026
LS

i) \ 005

ii) Surcharge of 17 =% on the above tariff shall be
| eviable for all the Arc furnace | oad consumners
whi ch are being given supply at 11 KV.

iii) \ 005"

Questioning the said denand, admttedly, a suit was filed by the
conpany. The trial court as also the appellate court on the basis of the
mat eri al s brought on record canme to the conclusion that the Board could
| evy such surcharge only with effect from 13.05.1992.

By reason of the inpugned judgnment the Hi gh Court opined

"Learned counsel for the appellant could not point
out any clause in the circular which stipulates the
nodi fication or suppression of the earlier circular dated
21.01.1991 and 03.05.1991. In the absence of any
supersession of notifications, | amunable to hold that
such notification stood superceded by virtue of a fresh
notification dealing with revision of tariff for genera
category consunmers as well as contenplate |evy of
surcharge for the ARC furnace | oad consuners. There is
no clause in the said circular that surcharge will be
| eviable only on the ARC furnace. Still further, such
argunent was not raised before the courts bel ow
Therefore, it is apparent that |evy of surcharge by
notification dated 21.01.1991 and 03.05. 1991 was never
super ceded. "
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Alimted notice was issued by this Court on the special |eave petition
filed by the conmpany as to whether revision of tariff issued as per the nmenp.
No. 10061/ 10761/ CC/ T/ 2/ Rev./ Vol . XI 11 dated 01.02.1994 was applicable to
the conpany or not. The Board has al so approached this Court in regard to
the question as to whether the one year period should be cal culated from
13.05.1992 or fromthe date of issuance of the notification

Two questions, thus, arise for our consideration in these appeals : (i)
Whet her the High Court is correct in holding that in view of the fact the
matter relating to paynment of surcharge was governed by circulars, which
having not been superseded by the notification dated 21.01.1991 and
03.05. 1991 the inpugned denand was valid in law, and (ii) what woul d be
the proper interpretation of the judgnent of the Division Bench of the
Punj ab .and Haryana H gh Court dated 29.01.1992

The Board is a creature of the statute. It is constituted in ternms of
Section 5 of the Act. It is incorporated and can sue and be sued in its own
nane in terms of Section 12 thereof. Section 46 of the Act provides for the
Gid Tariff and Section 49 thereof enpowers the Board to nake provision
for the sale of electricity by it to persons other than the |icensees. Wi | e
exercising the said power the Board woul d be governed by the genera
terns which may be issued by the State in terns of Section 79 of the Act.
Surcharge by way of additional rate or penalty can be levied only in terns of
atariff notification. Such a power, therefore, can be exercised by the Board
only in exercise of its statutory power and not by reason of an executive
power. In terns of a circular |letter issued by the Board, therefore, neither
any surcharge nor any penalty could be levied.

In the year 1991, indisputably, the said circular letter dated

21.01.1991 was followed by the tariff notification issued in terns of
Sections 46 and 49 of the Act. The subsequent circular letter dated
03. 05. 1991 was, however, not followed by any notification naking the tariff
applicable with retrospective effect.

We have noticed hereinbefore that the tariff notification dated

26.07.1991 speaks of |evy of such surcharge inter aliaon Arc furnaces.

Simlar is the position in regard to the notification dated 01.02.1994. The
Board, therefore, could | evy surcharge only in terns of the notification and

not by reason of any circular letter. As in the notification, it has clearly been
stated that 17 =% surcharge on the above tariff should be |leviable for all the
Arc furnace | oad consumers which were being giventhe supply at 11 KV,

the High Court clearly fell in error in arriving at the finding that by reason of
the said notification, the circular letters dated 21.01.1991 and 03. 05. 1991

were not superseded. The Board being a statutory authority, its power to

issue bills for consunption of the electricity would be governed sol ely by

the tariff notification. It being a statutory authority rmust act within the four-
corners of the statute.

The High Court, therefore, in our opinion was clearly wong in
arriving at the finding that the earlier notifications dated 21.01. 1991 and
03. 05. 1991 were not superseded. The High Court failed to pose unto itself
the correct question, nanely, as to whether after issuance of the tariff
notification, the Board could |l evy any surcharge @17 =%on the tariff on
those consuners who did not have Arc furnace. The High Court, therefore,
msdirected itself in law in passing the inpugned order

The question which falls for consideration is fromwhich date the
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peri od of one year could have started. Although on the basis of the

af orementi oned finding, the Conpany coul d have contended that from

13. 05.1991, no surcharge could have been levied, but it did not raise such a
contention before the H gh Court.

W have seen that herein also a limted notice was issued.

It is not in dispute that for the purpose of giving effect to the offer
made by the Board in ternms of its letter dated 30.05.1991, no surcharge
coul d have been levied i mediately. A Division Bench of the H gh Court,
as noticed hereinbefore, by an order dated 29.01.1992 clearly stated that the
peri od of one year would start fromthe date when the feasible point is
poi nt ed out.

The observation of the High Court in the earlier wit petition was in
the nature of a direction.

The submi-ssion of M. Ranjit Kumar, the | earned Senior Counse
appeari ng-on behal f of the Board, in'this behalf, cannot be accepted.
Normal Iy the period should be counted fromthe date of issuance of the
notification and not fromthe date of the Hi gh Court’s judgment. The High
Court, however, made observations, whereupon both the parties acted. The
sai d observations were made in terns of the affidavit affirmed on behal f of
the Board itself.

The High Court’s direction leads only to one conclusion that the cut-
of f date woul d be considered to be one in futuro, i.e., a date after 29.01.1992
al one was required to be fixed.

Once the final notice by the Board had beenissued, the negligence on
the part of the consuner to point out the actual site had not been condoned
by the courts.

The Hi gh Court’s observations night be incorrect; but then the sane
was accept ed. As indicated hereinbefore, the parties acted thereupon. The
peri od of one year in terms of the judgnent of the Hi gh Court, therefore,
was to start fromthe date when the feasible point for installation of Sub
Station at the factory prem ses by the Board was pointed out.  Selection of a
site for the purpose of drawing 33 KV Iine was not anenpty formality.

Several factors including the convenience of the Board were required to be
taken into consideration. In sone cases probably conpensation for
acquisition of land was required to be paid.

Al the courts had arrived at a finding of fact, having regard to the
Board' s letter dated 03.12.1992 that the final notice in terns of the said
circular had been given only on 13.05.1992. The conpany had cont ended
that actual feasibility was found out on 28.05.1994, but as noticed
herei nbefore, the court did not accept its plea that even the date of the said
noti ce could not have been considered to be the date for the purpose of the
starting point of the period of one year

For the reasons aforenentioned, although M. R K Jain, the |earned
Seni or Counsel appearing for the conmpany, may be right in his subnission
that the Board has no jurisdiction to | evy surcharge after 29.01.1992, but as
the said contention had not been raised and furthernore as notice was issued
by the court on a limted question, we are of the opinion that the conmpany is
liable to pay the surcharge with effect from 13.05.1992. W may
furthernmore notice that the actual amount of surcharge payable fromthat
date has al ready been paid by the conpany to the Board. However, in view
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of our findings aforenentioned, there cannot be any doubt that the surcharge
@17 =% was not required to be paid in terns of the tariff notification
dat ed 01. 02. 1994.

For the reasons aforenentioned, the G vil Appeals arising out of
L.P. (Cvil) Nos. 1398-1442 of 2005 preferred by the Conpany are
lowed to the aforenentioned extent and the Cvil Appeals arising out
L.P. (CGvil) Nos. 15357-58 of 2005 preferred by the Board are dism ssed.
n the facts and circunstances of the case, the parties shall pay and bear
heir own costs.

S.
a
S
|
t




