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HEADNOTE

The respondent, a sub-inspector of police, was charged wth
acceptance of Rs. 100 as a bribe fromtwo persons, B and P
for dropping a case which he had instituted against 'B 'under
the Essential Supplies (Tenporary Powers) Act, 1946. The
prosecution case was that when the demand for the bribe made
by the respondent could not be avoided, B and P approached
the Anticorrosive Departnment, and it was arranged that the
respondent should be paid at the police station the bribe
noney in the shape of currency notes produced by B and P and
initialled by M who was in charge of the Anti-Corruption
Departnment, and that M along with a Deputy Superintendent
of the Department and a first class Magistrate, should be at
the police station at the time of paynent, dressed as
ordinary villagers ; that as soon as the anpbunts in notes
were received by the respondent the officers disclosed their
identity, that thereupon the respondent tried to throw away
the currency notes but that as a result of the officers
catching hold of his hands the notes were found in hi's hand
except one which was missing and that as a result of a
search made in the presence of two search wtnesses |later
the mssing note was al so found. The respondent was tried
by the Special judge who accepted the prosecution evidence
and found himguilty of the offence under s. 161 of the
I ndi an Penal Code. On appeal to the H gh Court the |Iearned
single judge who disposed of the appeal held that the
respondent could not be convicted because (1) there was no
i ndependent witness to support the testinony of the "
raiding party " consisting of the two bribegivers and the
three officers, (2) the search witnesses did not prove the
transaction nor were they present at the time of the occur-
rence, and (3) the decision in Rao Shiv Bahadur Singh v.
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State of Vindhya Pradesh, [1954] S.C.R 1098, had laid down
an invariable rule that in cases of this nature the
testinony of those witnesses who formwhat is called " the
raiding party " must be discarded, unless that testinony is
corroborated by independent w tnesses. The State appeal ed
by special |eave :

Held, (1) that the evidence of the two search w tnesses
provi ded i ndependent corroboration in a material particular
to

196

the testimony of the raiding party, because the nissing
currency note, one of the series testified to by the raiding
party, could be found where it was actually found only if
the testinony of the raiding party was true.

(2)that corroboration need not be by direct evidence that
the accused commtted the crime; it is sufficient even
though it is nerely by circunstantial evidence of his
connection with the crine.

Ranmeshwar 'v. The State of Rajasthan, [1952] S. C R 377,

f ol | owed.

(3)that the decision in Rao Shiv Bahadur Singh v. State of

Vi ndhya Pradesh, [1954]  S.C.R 1908, has not laid down any
inflexible rule that the evidence of the witnesses of the
rai ding party nust be discarded in all cases in the absence
of any independent /corroboration

The correct rule is that if any of the witnesses are accom
plices, their evidence is admssiblein |lawbut the judge
must warn the jury of the danger of convicting the accused
on the uncorroborated testinmony of an acconplice ; if the
case is tried without the aid of a jury, the judge should
indicate in his judgnent that he had this rule of caution in
mnd and give reasons for considering it _—unnecessary to
require corroboration; if, however, the witnesses ‘are not
acconplices but are nerely partisan or interested wtnesses,
who are concerned in the success of the trap, their evidence
must be tested in the same way as any other interested
evidence is tested, and in a proper case, the Court may | ook
for independent corroboration before convicting the accused
per son. If a Magistrate puts himself in the position of a
partisan or interested w tness, he cannot claimany higher
status and must be treated as any other interested w tness:

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No. 134 of
1955.

Appeal by special |eave fromthe judgment and order dated
January 13, 1955, of the Patna Hi gh Court in Crimnal Appea
No. 339 of 1953, arising out of the judgnent and order dated
May 22, 1953, of the Court of the Special Judge at Gaya in
Speci al Case No. 3 of 1952.

C. K. Daphtary, Solicitor-General of India, A K Dutta

S. P. Varina, for the appellant.

H J. Unrigar and Ratnaparkhi, A G, for the respondent.
1958. March 21. The Judgnent of the Court was delivered by
197

S. K. DAS J.-This appeal by special |eave has been brought
by the State of Bihar fromthe judgment and order of a
| earned single Judge of the H gh Court of Patna, dated
January 13, 1955, by which the | earned Judge set aside the
convi ction and sentence passed against t he pr esent
respondent Basawan Singh and acquitted himof a charge under
s. 161, Indian Penal Code, on which charge he had been
convicted by the |I|earned Special Judge of Gaya by his

and
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j udgrment and order, dated May 22, 1953.

It is necessary to state here very briefly the salient facts
of the prosecution case. One Bhagwan Das (prosecution
witness no. 7) had a ration shop at a short distance from
police station Arwal in the district of Gaya. One of the
persons entitled to receive rationed articles fromthe said
shop was Mahabir Prasad (prosecution witness no. 10), who
was a brother of a businessman naned Parneshwar Prasad
(prosecution witness no. 11). Mahabir Prasad held a ration
card for ten units, and on Cctober 4, 1951, he purchased
five maunds of wheat on the strength of his ration card from
the shop of Bhagwan Das. A cash menp was issued for the
purpose, and the sale was entered in the register of the
shop. Mahabir Prasad carried the wheat in four bags on two
poni es. He hinself went ahead on a cycle and the ponies
followed him A gentl eman naned Ram Si nghasan Si ngh, stated
to be the Secretary of Arwal Thana Congress Committee, sent
an information to the police station to the effect that
Bhagwan Das had sold the wheat in what was called the "
black market ". On receipt of this infornmation, Basawan
Si ngh, who is respondent before us and who was at that tine
subi nspector of police attached to the said police station

instituted a case wunder s. 7 of the Essential Supplies
(Tenporary Powers) Act, 1946, against. Bhagwan Das and
Mahabir Prasad. He seized the wheat which was being carried
on the two ponies, went to the shop of Bhagwan Das and
guesti oned him about the transaction. Bhagwan Das denied
t he char ge of bllackmarketing -and alleged t hat t he
transaction was a bona fide sale on the strength and
authority of a ration
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card. He showed the duplicate copy of the cash nmenp and the
entry in the sale register to the respondent. The

respondent then checked the stock of wheat in thee shop of
Bhagwan Das and found that the stock tallied with the
relevant entry in the, stock register. In the nmeantine
Mahabir Prasad who had been sent for also cane to the shop
with his cash menp and ration card. These were shown to the
respondent who, however, arrested both Bhagwan Das and
Mahabi r Prasad and took themto the police, station.” It was
alleged that at the police station the respondent” denanded
Rs. 500 as a bribe from Mahabir Prasad. Mahabir Prasad
could not pay the amount, but said that he would consult his
br ot her Parnmeshwar Prasad and the latter would cone and pay
to the respondent whatever sum was thought necessary. Bot h
Bhagwan Das and Mahabir Prasad were then released on bail
On the next day Bhagwan Das was called to the police station
and a bribe Rs. 500 was demanded from him also. [t was
al | eged that the respondent told Bhagwan Das that if he did
not pay the anount, the respondent would harass him but if
Bhagwan Das paid the amount, the respondent woul d subnmit a
final report and no case would be started against him
Bhagwan Das expressed his inability to pay such a, big
amount and it was alleged that ultimately the anount —was
reduced to Rs. 300. Bhagwan Das, however, did not pay it
for some tine, and the prosecution case was that the
respondent took wheat fromthe shop of Bhagwan Das, w thout
paynment of any price, between the date Cctober 26, 1951, and
Novermber 30, 19 1 ;in this way, seven naunds and ten seers
of wheat it was alleged, were taken by the respondent from
the shop of Bhagwan Das, though the sales were noted in the
sal e register in the nanes of various persons. On Decenber
1, 1951, the respondent, it was stated, agreed to accept Rs.
50 from Bhagwan Das in addition to the wheat already taken
by him in full satisfaction of the demand of Rs. 300.
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When Bhagwan Das found that he had no other alternative but
to pay the anount dermanded by the
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respondent, he decided to approach the Anti-Corruption
Department of the Government of Bihar. One S. P. Mikherji
Deputy Secretary to the Governnent of Bihar, -was then in
charge of the Departnment. Bhagwan Das met Mukherji on two
dates, December 3, 1951, and Decenber 5, 1951, and filed a
witten petition to him Mkherji sent for his Deputy
Superintendent of Police, a gentleman nanmed Dharni dhar
M sra, who was also attached to the Anti - Corruption
Depart ment . Bhagwan Das produced before Mikherji five
Government currency notes of Rs. 10 each, the nunbers of
which were noted in his witten petition. Mikherji put his
initials on these notes and then returned them to Bhagwan
Das. Mukherji then requested the District Magistrate of
Patna to depute a first class Magistrate, and one Rudra Dev
Sahai was so deputed.” It was settled that on Decenber 8,
1951, ' at ‘about 7 p.m the bribe nmoney in the shape of the
initialled notes would be paid to the respondent, and it was
arranged that Bhagwan Das woul d neet ‘the officers from Patna
on the canal road from Patna to Arwal at sone distance from
the police station. Nothing, however, happened on Decenber
8, 1951, because the respondent was away from the police
station. On the /next day, that is Decenber 9, 1951, the
officers from Patna, nanmely Mikherji, Msra and Sahai, nmnet
Bhagwan Das at the appointed place at about 6.30 p.m
Bhagwan Das then told the officers that Parnmeshwar Prasad
had also arrived there for paying Rs. 50 as bribe to the
respondent for the release of the wheat which had been

sei zed and which was still at the pol i ce station
Par meshwar Prasad was then brought to Miukherji at about 7.30
p.m Mikherji questioned himand recorded his statenent

which was endorsed by the Magistrate,  Rudra Dev Sahai
Par meshwar Prasad then produced five notes of Rs. 10 ' each
the nunbers of which were also noted in the statenent. The
notes were then initialled by Mikherji. After this, the
party went to the police station. The officers’ who had
dressed thenselves as ordinary villagers any posed 'to be
rel ati ves of Bhagwan Das squatted on the ground a few feet
awnay
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from the verandah of the quarters which the respondent
occupi ed, and Bhagwan Das and Parneshwar Prasad stood onthe
steps of the verandah where the respondent  net them
Leaving out details, which are not necessary for our
pur pose, what happened then was this. Bhagwan Das paid Rs.
50 in currency notes which the respondent took in his |eft
hand. Par meshwar Prasad al so paid his anbunt in notes to
the respondent. The officers were then called. The
Magi strate and the Deputy Superintendent of Police disclosed
their identity, and the Deputy Superintendent told the
respondent that he had received a bribe. The respondent
tried to throw away the currency notes, but the ’'Deputy
Superi ntendent of Police caught hold of his left palm and
the Magistrate caught hold of his right hand. There was a
scuffle, and the respondent was brought down from the
verandah and was taken to an open place south-west of the
police station. Nine currency notes were found "in the hand
of the respondent and they tallied with the nunbers noted
down earlier. One currency note was not found till a search
was nmade by neans of a petromax lantern in the presence of
two search witnesses, Ganesh Prasad (prosecution w tness no.
5) and Janki Sao (prosecution w tness no. 4). The search
was made at about 9 p.m and the mssing note was found in a
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crunpled condition in the southwestern corner of the
verandah. A report of the whole incident was then prepared
by the Deputy Superintendent of Police and handed over to
the officer in charge of Arwal police station. The case was
then investigated into by another Deputy Superintendent of

Police one Hasan of Aurangabad. After conmpletion of
i nvestigation the Deputy Inspector General of Pol i ce,
Cl1.D., accorded sanction to the prosecution of t he

respondent on April 1, 1952. Thereafter, the respondent was
tried by the Special Judge of Gaya who, by his judgment and
order dated May 22, 1953, found the respondent guilty of the
of fence under s. 161, Indian Penal Code, and sentenced him
to rigorous inprisonment for one year only.

It nmay be here stated that the defence of the
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respondent was that in the case against Bhagwan Das and
Mahabir Prasad, he had submitted a final report on Cctober
8, 1951, to the effect that there was a m stake of fact with
regard to the allegation of black-marketing and that the
case should be entered as false-’, mstake of fact ", This
report was supported by the Inspector of Police, Jehanabad,
and accepted by the Sub-divisional Mgistrate on October 19,
1951. The respondent deni ed that he ever denmanded any bri be
from either of the two aforesaid persons or that he had
accepted as a bribe ten currency notes from Bhagwan Das and
Par meshwar Prasad on Decenber 9, 1951.© It was suggested
that the officers did not actually see what had happened on
the steps of the verandah and were, deluded ‘into thinking
that nine currency notes were recovered fromhimand, wth
regard to the crunpled note found on the verandah, it was
suggested that Bhagban Das might have planted it,  when he
bowed down before the respondent

The | earned Special judge accepted the prosecution evidence
as trustworthy and rejected the defences as unworthy of
credences.

Agai nst his conviction the respondent filed an appeal to the
H gh Court and the |learned single Judge, who heard the
appeal, acquitted the respondent on the main ground that
there was no i ndependent w tness to support the testinony of
the " raiding party " consisting of the two bribe-givers,
Bhagwan Das and Parnmeshwar Prasad, and the two Magistrates
and the police officer, nanely. Mikherji, Sahai and M-sra.
The | earned Judge referred to the decision of this Court in
Rao Shiv Bahadur Singh v. State of Vindhya Pradesh (1), —and
he expressed the viewthat that decision laid down an
invariable rule that in cases of this nature the testinony
of those wtnesses who formwhat is called the "raiding
party" must be discarded, unless that testi nony is
corroborated by independent w tnesses. He then  posed the
guestion if there were any independent wtnesses in the
present case, and observed-

" There are no independent witnesses on the transaction
itself. It was submitted, however, that there

(1) [1954] S CR 1098.

26
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are search witnesses and they are independent; indeed they
are. But they have proved nothing except this that at the
quarters of the appellant a ten-rupee note crushed was found
and a few other articles. They did not prove the
transaction nor they were present at the time of the
occurrence itself. The prosecution case depends for al

practical purposes on the evidence of the witnesses who are
menbers of the raiding party."
The principal questions which fall for decision in this
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appeal are: (1) whether the learned Judge is right in his
view that the decision in Rao Shiv Bahadur Singh (1), |Ilays
down any universal or inflexible rule that the testinmony of
witnesses who formthe raiding party nust be discarded,
unl ess corroborated by i ndependent wi tnesses; (2) if not,
what is the correct rule with regard to such testinmony in
cases of this nature; and (3) whether the |earned Judge is
right in his viewthat there is no i ndependent corroboration
of the testinony of the witnesses of the raiding party in
the present case. But before we consider these three ques-

tions, it is advisable to dispose of the findings of fact
whi ch have been affirmed on appeal or arrived at by the
| earned Judge. In his judgnent the Ilearned Judge has
observed

" The first point to be deternmined in this case is whether
Bhagwan Das was in fact, arrested in connection wth the
case under the Essential Supplies (Tenporary Powers) Act.
That has been well proved and it has not been chall enged.
It is also established that the appellant did arrest Bhagwan
Das as  ‘well as Mahabir Prasad and that on that very day
Bhagwan Das was released. It is also well established that
Bhagwan Das had gone to M. Mikherji at Patna and related an
incident and as a result of that a trap was laid and on the
all eged date of occurrence the three officers, namely, M

Mukherji, M. Sahai and M. Msra, had gone to the Arwai
police station followed by the Gorkha Police. It 1is also
wel | established that the appellant” on- the date of

occurrence was in ‘his quarters and that it is al so
established beyond doubt that Bhagwan Das and Par meshwar
were with the appellant in his quarters that evening.

(1) [1954] S.C.R 1098.
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It is also established that the three officers were just
near the quarters of the appellant and they were dressed in
dhotis, kurtas, etc., like "dehaties". It is further
established that the appellant was caught by M. Msra and
M. Sahai and in his possession were found the nine notes of
Rs. 10 each and that it was established that one Rs. 10 note

was found in the verandah of the quarters. | t is,
therefore, not necessary to discus& the evidence on these
points because, as | have said, these facts are well
established and admtted before me in the —course of the
argunment . "

It is fairly obvious fromthe observati ons quoted above that
the | earned Judge accepted the testinony of the witnesses of
the raiding party as to the essential parts of t he
prosecution case and in particular, their evidence to the
effect that nine initialled notes of Rs. 10 each were found
in the possession of the respondent; this finding which is
tantanmount to accepting the prosecution case as  correct
mlitates against his |later observation that in the  absence
of independent corroboration, he cannot accept the testinony
of the witnesses of the raiding party. W say this without
meani ng any disrespect, but the |earned Judge perhaps
thought that the wtnesses of the raiding party were
intrinsically trustworthy and gave true evidence, vyet he
based his order of acquittal on what he thought was the
effect of the decision in Rao Shiv Bahadur Singh (1),
nanely, the adoption of an inflexible rule, in the words of
the | earned Judge, " that the evidence of the raiding party

is necessarily tainted............ and on their evidence
alone, it would be difficult to carry the guilt home " to
the respondent. In two respects on questions of fact, the

| earned Judge expressed a view different fromthat of the
trial Court: first, with regard to the notive or reason for
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the bribe and secondly, with regard to the purchase of 7
maunds 10 seers of wheat, wi thout paynment, between the dates
October 26, 1951 to Novenber 30,1951. As to notive, the
| ear ned Judge referred to the circunstance that t he
respondent had already submitted a final report on
(1) [1954] S.C. R 1098.
204
Cctober 8, 1951, which was accepted by the Sub-divisiona
Magi strate on Cctober 19, and, therefore, there was no case
pendi ng against Bhagwan Das and Mahabir Prasad and the
notive for the bribe could not be what was alleged by the
prosecuti on. The | earned Judge then indulged in a highly
specul ative finding to the effect that the " possession of
the nine notes can be reasonably explained by the fact that
his (the present respondent’s) advice was sought for a |and
di spute between the relations " (meaning thereby the two
Magi strates and the Deputy Superintendent of Police who
posed as rel ati ons of Bhagwan Das). This line of reasoning
adopted by the |learned Judge conpletely overlooks certain
sal i ent flacts and circumnmstances on which the trial Court had
relied. The trial Court had found, on the evidence given in
the case, that Bhagwan Das had no information that the case
against himhad ended in a final report; besides the wheat
sei zed had not been rel eased and Mahabir. Prasad naturally
wanted the wheat back. Then, again, there was nothing to
prevent the respondent from demandi ng a bribe even after the
submi ssion of a final report, saying that he woul d otherw se
harass Bhagwan Das and Mahabir Prasad, and, lastly, it was
nobody’ s case, nor was there any evidence in support of it,
that the nine notes were accepted by the respondent for
giving legal advice in a land dispute. The suggestion of a
| and di spute was made to allay any suspicion as to the pre-
sence of Muikherji, Sahai and Msra, who were dressed as
ordinary villagers; none of the w tnesses said that the nine
notes were paid for advice in connection wth 'a |and
di spute. The respondent hinmself did not suggest that he had
accepted nine notes for giving legal advice; his case was
that no notes were found on him_ In this state of the
evidence the |earned Judge was clearly in error-in holding
that the notive for the bribe was sonething other than what
was alleged by the prosecution. Hi s finding on this point
i s based on no evidence and is nere speculation.
As to the 7 maunds and 10 seers of wheat, the |earned  Judge
found that the prosecution had not satisfactorily proved
that the respondent was supplied
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with wheat w thout payment. The trial Court  pointed out,
however, that at |least two of the entries in the sale
regi ster of Bhagwan Das (Ex. 10/10 and 11/11) stood in the
nane of the respondent, and it was not the respondent’s case
that he had paid for the wheat referred to in . -the two
entries. VWhat ever be the correct finding with regard to
-the sale or supply of these 7 maunds and 10 seers of wheat,
we agree with the trial Court that the prosecution case is
not essentially or vitally dependent on the sale or supply
of 7 maunds 10 seers of wheat free of cost to the
respondent . The charge against the respondent is the
acceptance of Rs. 100 as a bribe from Bhagwan Das and
Par meshwar Prasad on Decenmber 9, 1951. That charge does not
necessarily depend upon the truth or otherw se of the supply
of 7 maunds and 10 seers of wheat between certain earlier
dat es.
Having dealt with the findings of fact, we proceed now to
consi der the principal questions which arise in this appeal
We take first the decision in Rao Shiv Bahadur Singh (1).
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It is not necessary to recapitulate -all the facts of that
case; it is sufficient to state that in the trap that was

laid in that case, the nbst inportant wi tness was one
Nagi ndas who offered the sumof Rs. 25,000, and the two
i mportant wtnesses of the raiding party were Pandi t
Dhanr aj , Superintendent, Special Police Est abl i shrent ,
Del hi, and Shanti Lal Ahuja, Additional District Mgistrate,
Del hi. Nagi ndas, who was acting on behalf of his master Sir
Chi nubhai did not have the noney to offer as a bribe, and
the nmoney was provided by the police authorities which noney
was offered by Nagindas in that case. The first point for
consideration in the case was whether Nagindas and one
Pannal al, who was also a servant of Sir Chinubhai and who
acconpani ed Nagi ndas, were acconplices and, therefore, their
evi dence shoul d be treated on that basis. This was answered
in the negative, on-the ground that neither of them was a
willing party tothe giving of the bribe and, therefore,
they did not have the necessary crimnal intent to be
treated as abettors or acconplices.

(1) [1954] S.C. R 1098.
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This brings out the first distinction which has to be nmade:
the distinction between a witness who is an acconplice and
one who is not. How the evidence of an acconplice is to be
treated is no | onger open to any doubt; the matter has been
dealt with in a large nunber of decisions, and as was
observed by this Court in Raneshwar v. The State of
Raj asthan (1), the rule laid down in Rex v. Baskerville (2),
with regard to the admissibility of the uncorroborated
evidence of an acconplice is also the law in India. The
rule is that such evidence is-admssible in law, but it has
long been a rule of practice, which has virtually becone
equivalent to a rule of law, that the judge nust warn the
jury of the danger of convicting a prisoner on the un-
corroborated testinmony of an acconplice. In Ranmeshwar’s
case(l) it was pointed out:

" The only clarification necessary for purposes /of this
country is where this class of offence is sonmetines tried by
a judge without the aid of a jury.. In these cases /it 1is
necessary that the Judge should give sone indicationin his
judgnent that he has had this rule of caution in-~mnd and
shoul d proceed to give reasons for consi dering it
unnecessary to require corroboration on the facts of the
particul ar case before himand show why he considers it safe
to convict wthout corroboration in that particular case."

If the wtnesses are not acconplices, what then is their
position ? In Rao Shiv Bahadur Singh's case (3) it was
observed, with regard to Nagi ndas and Pannal al, | that . they
were partisan witnesses who were out to entrap the appell ant
in that case, and it was further observed: " A perusal of
the evidence......... | eaves in the mind the inpression that
they were not w tnesses whose evidence could be taken at its
face value." W have taken the observations quoted above
froma full report of the decision, as the authorised report
does not contain the discussion with regard to evidence. It
is thus clear that the decision did not lay down any
universal or inflexible rule of rejection even with regard
to the evidence of witnesses who may be called partisan or
interested witnesses. It is plain and obvious

(1) [1952] S.C.R 377. 385

(3) [1954] S.C.R 1098.

(2) [1916] 2 K. B. 658.
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that no such rule can be laid down; for the value of the
testinmony of a witness depends on diverse factors,, such as,
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the character of the witness, to what extent and in what
manner he is interested, how he has fared in cross-
exam nation, etc. There is no doubt that the testinmony of
partisan or interested witnesses nust be scrutinised wth
care and there may be cases, as in Rao Shiv Bahadur Singh's
case (1), where the Court will as a matter of prudence | ook
for independent corroboration. It is wong, however, to
deduce fromthat decision any universal or inflexible rule
that the evidence of the witnesses of the raiding party nust
be di scarded, unl ess independent corroboration is avail able.
Wth regard to the other two witnesses, Pandit Dhanraj and
Shanti Lal Ahuja, it was observed that the fornmer was a
willing tool 1in the hands of Nagindas, and the latter
reduced hinself to the wposition of a police wtness;
therefore, their evidence " was not such as to inspire
confidence in the mind of the Court ". Here again no
uni versal or inflexible rule is being laid domm. It should
be noticed that in Rao Shiv Bahadur Singh’'s case (1) the
police authorities provided the noney, and that was taken
into consideration in assessing the value of the testinony
of Pandit Dhanraj and Shantilal Ahuja. |In the case before
us, no such consideration arises, because the npbney was
provided by Bhagwan Das and Parneshwar Prasad, and the
officers went there to see -what happened. We mnmust make it
clear that we do not wish it to be understood that we are
deciding in this case that if the noney offered as a bribe
is provided by sonebody other than the bribe-giver, it nakes
a distinction in principle. That question does not arise
for decision here. ‘Al that we say and have said so far is
that in assessing the value of the testinony of a wtness,
diverse factors nust —arise for consideration and t he
conparative inportance of this or that factor nust depend on
the facts or circunmstances of each case. No standard hi gher
or stricter than this can be laid down, or was laid down in
Rao Shiv Bahadur Singh's decision (1).

We rnust advert here to two other aspects of that decision

It was observed there in clear and enphatic

(1) [1954] S.C.R 1098.
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words that it is the duty of the police authorities to
prevent crines being conmtted; but it is no part of their

busi ness to provide the instrunents of the —offence. Wth
these observations we are in agreenent. |n Brannan v. Peck
(1), a police officer went inside a public house and made a
bet on a horse, which act amounted to an of fence. The

nmotive in making that bet was to detect the offence under
the Street Betting Act, 1906, which was being commtted by

the accused person in that case. In these circunstances,
Goddard C. J. made the foll owi ng observations: " I hope the
day is far distant, when it will beconme a common practice in

this country for police officers to be told to comit an
of fence thenselves for the purpose of getting evidence
agai nst someone ". W al so express the same hope for our
country, but rmust hasten to add that in the case before us
no offence was commtted by any of the three officers,
Mukherji, Sahai and Msra, in order to get evidence against
the respondent. This point was again enphasised in a |ater
decision of this Court in Ranjanam Singh v. The State of
Bi har (2). It was therein observed:

" The very best of men have nmonments of weakness and
tenmptation, and even the worst, tines when they repent of an
evil thought and are given an inner strength to set Satan
behind them and if they do, whether it is because of
caution, or because of their better instincts, or because
some other has shown themeither the futility or the
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wi ckedness of wongdoing, it behaves society and the State
to protect themand help themin their good resolve; not to.
place further tenptation in their way and start afresh a
train of crimnal thought which had been finally set aside.
This is the type of case to which the strictures of this
Court in Shiv Bahadur Singh v. State of Vindhya Pradesh,
Al.R 1954 S.C. 322 at p. 334 apply."

The ot her aspect of the decision in Rao Shiv Bahadur Singh’s
case (3) is the enploynment of Magistrates as w tnesses of
police traps. Here again, we are in full agreenent with the
vi ew that the independence and inpartiality of the judiciary
requires that Magistrates

(1) [21947] 2 AIl E. R 572,

(3) [1954] S.C.R 1098.

(2) A1.R 1956 S.C. 643,651
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whose nornmal function is judicial should not be relegated to
the position of partisan witnesses and " required to depose
to matters transacted by themin their official capacity
unregul ated” by any statutory rul es of procedure or conduct
what ever ~At the sane tine it is necessary to nake sone
di stinctions. In a large part of the country now, the
directive principle laid down in Art. 50 of the Constitution
has been inplenmented, and there has been a separation of the
judiciary fromthe executive. The principles on which the
enpl oyment of Magistrates as witnesses of police traps has
been condemmed have hardly any application where t he
Magi st rates concerned are executive Magistrates who perform
no judicial functions or where the officers concerned are
officers of the Anti-Corruption Departnent whose duty it is
to detect offences of corruption. |In the case hefore us,

Mukherji and M sra bel onged to such a departnent. Moreover,

however inexpedient it nay be to enploy Magistrates as trap
wi tnesses, their evidence has to be judged by the sane
standard as the evidence of other partisan or interested
wi t nesses, and the inexpedi ency of enploying Magistrates as
trap witnesses cannot be exalted into an inflexible rule of
total rejection of their evidence, in the absence of
i ndependent corroboration. The Jlearned Solicitor-Genera

referred in the course of his argunents to the difficulty of
detecting corruption cases and of securing conviction .in

such cases. We do not think that such —a consideration
should influence the mind of a judge. What ever be the
difficulties, admssible evidence given in a case nust - be
judged on its own nerits, with due, regard to all the

ci rcunst ances of the case

In sone of the cases which have been cited at the bar a
distinction has been drawn between two kinds  of ’'traps’-
legitimate and illegitimate-as Inre M S. Mhiddin (1), and
in some other cases a distinction has been nade  between
tainted evidence of an acconplice and interested “testinony
of a partisan witness and it has been said that the 'degree
of corroboration necessary is higher in respect of tainted
evi dence than for partisan

(1) (1952) Cr.L.J. 1245.

27
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evi dence (see Ram Chand Tol aram Khatri v. The, ,State (1)).
We think that for deciding the questions before us, such
distinctions are sonewhat artificial, and in the matter of
assessment of the value of evidence and the degree of
corroboration necessary to inspire confidence, no rigid
forrmula can or should be laid down.

For the aforesaid reasons, we think that the | earned Judge
of the H gh Court did not correctly appreciate the effect of
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the decision in Rao Shiv Bahadur Singh’s case (2 ) and he
was in error in thinking that that decision laid down any
inflexible rule that the-evidence of the witnesses of the
raiding party must be discarded in the absence of any
i ndependent corroboration. The correct rule is this : if
any of the wtnesses are acconplices who are particeps
criminis in respect of the actual crine charged, their
evi dence nust be treated as the evidence of acconplices is
treated; if they are not acconplices but are partisan or
interested w tnesses, who are concerned in the success of
the trap, their evidence nust be tested in the sane way as
other interested evidence is tested by the application of
di verse considerations which nust vary fromcase to case,
and in a proper case, the Court may even |ook for
i ndependent corroboration before convicting the accused
per son. If a Magistrate puts hinmself in the position of a
partisan or interested w tness; he cannot claimany higher
status and nust be treated as any other interested w tness.
This brings us to the last question: if in the present case,
there is ‘any i ndependent corroboration. W have pointed out
that the two search witnesses Janki Sao and Ganesh Prasad
(prosecution w tnesses 4 and 5) were independent witnesses,
who had nothing to do with the raiding party. They found
one crunpl ed ten-rupee note, one of the series initialled by
Mukherji and the/ numbers of which were noted in the
statenents of Bhagwan Das and Parneshwar Prasad, at the
sout hwestern corner of the verandah, where -the respondent
when seized by the'raiding party tried to throw away the
notes. In our view, the evidence of the two search

(1) A I.R 1956 Bom 287.

(2) [1954] S.C.R 1098.
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wi tnesses does provide independent- corroboration, in a
material particular, to the testinony of 'the raiding, party.
The crunpled note, one of the series testified to by the
raiding party, could not come of itself to the verandah ; it
could be found where it was actually found only if the
testinony of the raiding party was true. The |earned / Judge
said that the search witnesses cane |ater and did not see
the actual transaction, that is, the giving and taking of
the bribe. That is correct; but independent corroboration
does not nean that every detail of what the witnesses of the
raiding party have said nust be corroborated by independent
wi tnesses. As was observed by Lord Reading in Baskerville's
case (1) even in respect of the evidence of an —acconplice,
all that is required is that there nust be " sone additiona
evidence rendering it probable that the story of the
acconplice is true and that it is reasonably safe to act
upon it ". In Rameshwar v. The State of Rajasthan (2), to
which we have referred in an earlier paragraph, the nature
and extent of corroboration required, when it is not
considered safe to dispense with it, have been clearly
explained and it is nerely necessary to reiterate  that
corroboration need not be by direct evidence that the
accused committed the crine; it is sufficient even though it
is merely by circunstantial evidence of his connection wth
the crine.

Wiile referring to the findings of fact we have pointed out
that the Ilearned Judge hinself accepted as correct the
prosecution case in its essential parts. There is in our
opinion no difficulty in accepting the testinony’ of the
raiding party in this case, supported as it is by the
i ndependent testinmony of the two search wi tnesses.

Learned counsel for the respondent has urged before us, as a
last resort, that we should not exercise the extraordinary
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jurisdiction vested in this Court by Art. 136, in a case of
acquittal by the H gh Court, unless exceptional or specia
circunstances are shown to exist or substantial and grave
injustice has been done. He has drawn attention to our
decision in The

(1) [1916] 2 K. B. 658. (2) [1952] S.C.R 377, 385

1

212

State Government, Madhya Pradesh v. Rankrishna Ganpatrao
Linmsey and others (1). |In this case, the |learned Judge

accepted as correct all the essential facts constituting the
of fence with which the respondent was charged, but he passed
an order of acquittal on a msconception as to the effect of
a decision of this Court. W have no doubt whatsoever that
this is a fit case for the exorcise of our jurisdiction
under Art. 136 of the Constitution
In view of the findings of fact arrived at by the |earned
Judge, the only reasonable conclusion is that the respondent
is guilty of the offence with which he was charged and the
order of ‘acquittal is clearly erroneous. A point about the
validity —of the order _sanctioning prosecution of t he
respondent was urged before the | earned Special Judge, who
held that the sanction was in order. This point was not
dealt wth in the Hgh Court. But |learned counsel for the
respondent has frankly conceded before us that he cannot
successfully wurge that point here. It is, therefore, un-
necessary to remand the appeal for a further hearing on
nmerits.
The result, therefore, is that this appeal is allowed. The
judgrment and order of the |earned single Judge of the High
Court of Patna, dated January 13, 1955, are set aside; the
respondent is convicted of the offence under s. 161, Indian
Penal Code, and sentenced to rigorous inprisonnent for one
year, nanely, the same sentence as was passed by the |earned
Speci al Judge of CGaya. The respondent nust now surrender to
serve out his sentence

Appeal al | owed.
(1) AI.R 1954 s.C 20.
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