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ACT:
Addi ti onal Enol unents (Compul sory Deposit) Act, 1974--s.
2(b)--"Sancti oned" neaning of.

HEADNOTE

Section 2(b) of the Additional Enolunents (Conpul sory
Deposit) Act, 1974 defines additional dearness allowance to
nmean such dearness allowance as nmay be sanctioned from tine
to tine after the appointed day, i.e., July 6, 1974 over and
above the anmount of dearness all owance payable in accordance
with the rate in force i mediately before the date from
whi ch such sanction of additional dearness allowance is to
take effect. Section 6(2) (b) enjoins on the enpl oyer the
duty to nake deductions and to renit to the nomnated au-
thority additional dearness allowance from the enolunents
di sbursed after the appointed day. Section’ 115A of the
Bonbay Industrial Relations Act, 1946 provides that if . any
agreement is arrived at between the enployer and enpl oyees
who are parties to an industrial dispute pending before the
i ndustrial court, the award in such proceedi ng shall be made
in terns of such agreenent, except in certain circunstances
stated therein.

As a result of negotiations between the enployers and
enpl oyees a settlement was entered into between the parties
on June 28, 1974 enhancing the dearness allowance wth
retrospective effect from January 1, 1974. The | ndus-
trial Court before which certain disputes wer e pendi ng
gave the award conformity with the settlenment sonetine
i n August - Sept enber, 1974. Arrears of dearness allowance
were paid after the appointed day.

In a petition under Article 226 of the Constitution by
the enployees’ Union, the H gh Court issued a wit  re-
straining the enployers fromeffecting any deduction from
the arrears of D. A payable to the enpl oyees on the basis of
the settlenent and granted certain other reliefs.

In appeal it was contended that since the settlenment of
June 28, 1974 could not be effective prior to the award
made i n August-Septenber 1974 additi onal dearness al | ow
ance could be said to be sanctioned only after the award and
SO the provisions of s. 2(b) would be attracted.

Di smi ssing the appea
HELD: One of the conmponents of cl. 2(b) nanmely, that the
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addi ti onal dearness allowance is that part of the D A
which is sanctioned after the appoi nted day, is absent
since there was no sanction for any rise in dearness
al l owance after the appointed day. [477 (G

(1) According to s. 115A of the Bombay Industrial Rela-
tions Act if the conditions enunerated therein did not

exist the award "shall be made" in terns of the settle-
nent . Since the settlenent in this case had nerged in the
award, the terns of the award are those specified in the
settlenent. The sanction of the award in such a case was

the sanction under the settlement and since the settlenent
was prior to the appointed day, additional dearness allow
ance could not be said to be sanctioned after the appoint-
ed day. [476 F & H]

In the instant case the Industrial Court having passed
the award in conformity with the terns of the settlenent,
the award came into operation on the date specified init.

(2) Sanction nust have relevance to the reality of the

transacti on~ between the parties. I ncreased dear ness
al  owance payabl e between January 1, 1974 and July 5, 1974
was sanctioned prior t.o the appointed day. Once it is

found t hat the sanction was prior to the appointed day, s.
2(b) woul d not be attracted.

C & F]
473

(3) Fromthe definition of "additional wages" in s. 2(c)
it is clear that the Act recogni ses agreenents and settle-
ments in the same way as awards of Tribunals. Any wage
revision "whether by or under an agreenent or settlenent
between the parties or any award" cones w thin the sweep of
the definition clause. Agreenents and 'settlenments are
distinctly mentioned along with awards. Settlenment is a
type of sanction recognised under the Act. There is there-
fore sufficient warrant under the Act to give effect to the
sanction by voluntary settlenment in respect of D. A When
there is no anbiguity in the word "sanctioned” in s. 2(b)
recourse to the aimand object of the Act is not called for.
[478 A-B]

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Givil-Appeal No. 690 of 1976.
Appeal fromthe Judgnment and Order dated the 16th Decenber,
1975 the G@ujarat H gh Court in Special ~Cvil Appln. No.
571/ 75.
G S. Sanghi and G rish Chandra for the Appellants.

V.M Tarkunde, K L. Hathi and Ms. P.C. Kapur for Re-
spondent No. 1.
The Judgnent of the Court was delivered by

GCOSWAM ,  J. This appeal on certificate is from the
judgrment of the High Court of CGujarat. The appellants 1 and
2 are respectively the Union of India and the Regiona
Provident Fund Conm ssioner. The 1st respondent is Majur
Mahaj an Mandal (hereinafter to be described as the union), a
regi stered trade wunion representing the majority of the
textile workers of the five textile mlls of Baroda (re-
spondents 2 to 6) who are not represented before us and who
will be described hereinafter as the mlls

Since sone tinme in 1973, industrial disputes in respect
of dearness allowance (D.A) had been pending between the
union and the nmills in five references before the Industria
Court, Cujarat, being Reference Nos. 406, 407, 408, 409 and

[4
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421 of 1973. The rate of D.A for the enployees in the
cotton textile industry in Ahnedabad had earlier been fixed
by an award of an industrial Tribunal which will be referred
to hereinafter as the Ahnmedabad Rate. The prevalent D.A in
1973 in the mills with which we are concerned was 90% of the
Ahrmedabad Rate. The union was raising the aforesaid disputes
for increasing the D.A to 100% of the Ahnedabad Rate with
effect from October 1, 1972. Hence the above references were
pendi ng before the Industrial Court.

As a result of negotiations between the parties during
the pendency of the said disputes before the Industria
Court D.A was agreed to be paid at the rate of 95% of the
Ahrmedabad Rate of D. A with effect fromJanuary 1, 1974, as
will appear froman interimaward of the Industrial Court
dated June 21, 1974.  Thereafter by further negotiations the
di sputes regarding D.A. were finally resolved by the nmills
and the union entering.into a settlenent on June 28, 1974,
by fixing D-A at 100%of the Ahnedabad Rate wth effect
from January 1, 1974. Awards were |ater nade bY the Court in
conformty with the said settlement in the pending disputes
sonme time in August and Septenber, 1974.

It is not disputed that the workers of the nmills in
pursuance of the settlenent of the disputes received D. A at
100% of the Ahnedabad Rate retrospectively with effect from

1st January, 1974. It may even be assuned that the arrear
D.A. for the past period from January
474

1, 1974, was paid to the workers in August or perhaps. even
later, that is to say, after 6th July, 1974, the signifi-
cance of which date we wi'll imedi ately see

While the aforesaid disputes were pending before the
Industrial Court, The Additional Enolunents (Conpul sory
Deposit) Act 1974 (briefly the Act), replacing the earlier
Ordi nance on the subject, canme into force retrospectively
frome6th July, 1974, the appointed day, under the Act. This
Act was passed as the preanble says, "to provide, in the
i nterests of national econon c devel opnent, for the conpul -
sory deposit of additional enolunents and for the fram ng of
a schene in relation thereto, and for  nmatters connected
therewith or incidental thereto'.

The enpl oyees to whomthe Act is applicable are classi-
fied into three categories, nanely, enployees of the Govern-
nment, of local authorities and other enployees.

The principal object of the Ordinance and |ater of the
Act is to control the menacing inflationary trend which has
been the bane of the country’ s econony. On the one  hand
there has been persistent demand from enpl oyees for | revi-
sion of wages and increase of D.A onaccount of the high
cost of living and on the other the State has to tackle the
nati onal problem of nounting pressure of i nflationary
forces. Wile, therefore, neeting with the.denands for rise
in emolunents, simultaneously, steps with equal force had to
be taken so that the additional anmounts disbursed do not
i medi ately flowto the market adding a further fillip to
inflation. The Odinance and later the Act thus provide for
conpul sory deposit for a period of one year of the whole of
the additional wages and for a period of three years of half
of the additional D. A

The additional enolunents earned are thus inpounded
under the Act and are not immediately available to the
enpl oyees for instant consunption. The Act provides a
schene of beneficial forced saving and the deposited anpunts
will be finally repaid to the enployees in different ways
specified in the Act with interest at 21/2% over and above
the Bank deposit rate.
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Bef ore we proceed further we may note sone of the provi-
sions of the Act material for our purpose:

By section 2(a) of the Act "appointed day" means the 6th
day of July, 1974".

By section 2(b) "’ additional dearness all owance’ nmeans
such cl earness all owance as may be sanctioned fromtime to
time, after the appointed day, over and above the ampunt of
dearness all owance payable in accordance with the rate in
force imrediately before the date from which such sanction
of additional dearness allowance is to take effect"”.

* * * *

By section 2(e) "'dearness allowance’ means all cash
paynments, by whatever nane called, nade to an enployee on
account of rise in
475
the cost of  living". Under section 2(g) "'enolunents’
i ncl ude wages and dear ness al | owance”

Under section 5 every specified authority (herein the
enpl oyer) shall open two separate accounts, nanely, the
Addi'ti onal Wages Deposit Account and the Additional Dearness
Al-l owance Deposit Account. The enpl oyer shall open a sepa-
rate |edger account in the name of each enployee. Section
6(2)(b) of the Act enjoins on the enployer a duty to make
deductions and to renmit to the nom nated authority addition-
al wages and additional D. A from enolunments disbursed after
the appointed day. |In the case of additional wages it wll
be the whole ampbunt and in the case of additional D A it
will be half of it.

It is common ground that the Act applies to the mlls which
are the "enployers" under the Act and also "specified au-
thorities" under the Additional Enol unents Conpul sory Depos-
it (Enployees other than enpl oyees of Governnment and Loca
Aut horities) Scheme, 1974, which is made under section 10 of
the Act.

The union applied to the H gh Court under Article 226 of the
Constitution for a wit of mandanmus or other suitable order
to permanently restrain.the mlls fromeffecting any deduc-
tion fromthe arrears of dearness allowance payable to their
enpl oyees from January to June 1974 onthe 'basis of the
settlenent of 28th June, 1974.  There was a further  prayer
to permanently restrain the mlls fromtreating the base for
calculation of additional D.A at arate less than the
agreed 100% of the Ahnedabad Rate and to direct the nmlls
not to deduct or deposit 21/2% of D.A per nmonth payable to
each enpl oyee treating the same as not being additional D A
within the neani ng of section 2(b) of the Act. Lastly /there
was a prayer for refund of the anount already deducted by
the mlls. The H gh Court allowed the wit application and
al so granted certificate to appeal to this Court.

The appel l ants contend that 100% of the = Ahnedabad Rate
of D.A to the workers was sanctioned after the appointed
day, that is to say after 6th July, 1974, when the awards
wer e made between August and Septenber 1974 in pursuance | of
the settlement of June 28, 1974. The clai mof the appellants
is two-fold: First, since the increased D.A. to the work-
ers was sanctioned after the appointed day, only when the
awards were made, the difference between the increased D. A
at 100% of the Ahmedabad Rate and the prevailing rate pay-
able in arrears from 1lst January, 1974 to 30th June, 1974,
will be additional D.A in terms of section 2(b) of the Act
and is, therefore, subject to deduction of 50% of the sane.
Second, for future deductions of additional D. A, after the
appoi nted day, the base for calculation of additional D. A
should be 95% of the Ahnedabad Rate of D. A which was pre-
vailing prior to 6th July, 1974, in ternms of the interim
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award of 21st June, 1974. In other words, for future
deductions of additional D. A after 6th July, 1974 the
appel lants claimthat the workers should be treated as if
they were in receipt of DA, prior to the appointed day, at
95% of the Ahnmedabad Rate which had been in force in terns
of the interimaward of 21st June, 1974, which is the earli-
er sanction for the 95%rate. Hence, 2 1/2% (that is 50% of
5% being the difference between 95% and 100% of the sane
will be liable for deduction under the Act from 6th July,
1974. According to the appellants, the benefit of 100% was
available only after the making of the awards which was,
thus, sanctioned after

476

the appoi nted day notwi thstanding the fact that the settle-
nment had been entered upon on 28th June, 1974. Section 2(b)
will, therefore, be clearly attracted, according to the
appel | ant s.

It is submitted by the appellants that the word "sanc-
tioned" in the definition of 'additional dearness allowance
under section 2(b) is very significant. It is contended
that the settlenment during the pendency of an industria
di spute before the industrial Court has to be approved by
the Court before it can be said to be sanctioned within the
nmeani ng of the provisions of section 2(b). Reference is nade
to section 115A of the Bonmbay Industrial Relations Act,
1946. That 'section, so far as it is naterial for our pur-
pose, provides that if any agreenent is arrived at between
an enpl oyer and the union which are parties to an industria
di spute pendi ng before an I'ndustrial Court the award in such
proceedi ng shall be made in terms of such agreement unless
the Industrial Court is satisfied that the agreement was in
contravention of any of the provisions of the Act or the
consent of either party tothe agreement was caused by
nm st ake, msrepresentation, fraud, undue influence, coercion
or threat. Relying on section 115A, it is subnmtted by the
appel l ants, that unless the award is nade in pursuance of
the settlenment wunder the said section the settlenent is
i nchoate and cannot be said to be effective, in law, prior
to the naking of the award which was done, in the ‘instant
case, between August and Septenber 1974. It 'is, therefore,
submitted that the additional D.A can be said to be sanc-
tioned only under the award whi ch was made adm ttedly  after
the appointed day, that is after July 6, 1974.

W are wunable to accept this contention. It is true
that an agreenent arrived at between the parties during the
pendency of an industrial dispute before the Industria
Court has to be placed before that Court. It is also true
that if the Industrial Court is satisfied that certain
conditions enunerated in section 115A exist it wll not
recognise the settlenent and dispose of the dispute in
accordance with law. [If, however, the conditions enunerated
in section 115A do not exist the award "shall be wmade" in
terns of the settlenent. There is no. other option

In this particular case the settlenent was placed before
the Industrial Court which ultinately passed the awards in
conformity wth the terns of the settlenent. W are not
required to consider a case where the Industrial Court has
not approved of the settlenent under section 115A.

Once, therefore, the award is nade in terms of the
settl enent, under section 75 of the Bonbay Industrial Rela-
tions Act, the award shall conme into operation on the date
specified in the award or where no such date is specified
therein on the date on which it is published under section
74. W are infornmed that the awards have not yet been
publ i shed but that should not detain us in this case. It is
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common ground that the awards were in terns of the settle-
nment which had retrospective operation fromJanuary 1, 1974.
Since the settlenment has nerged in the awards the terns

of the awards are those specified in the settlement. It is
t hose dat es which
477

are, therefore, specified in the awards and, under section
75 of the Bonmbay Industrial Relations Act, the awards cane
into operation with effect fromJanuary 1, 1974. The sanc-
tion of the awards in such a case is the sanction under the
settlenent and since the settlenment was prior to July 6,
1974, the additional D.A cannot be said to be sanctioned
after the appointed day. 100% of the Ahnedabad Rate of D. A
will be payable to the workers with effect fromJanuary 1
1974 and the sanction for that rise was on 28th June, 1974,
the date of the settlement which was prior to the appointed
day.

Sanction -must have relevance to the reality of the
transaction between the parties. The settlenent of 28th
June, 1974, nmekes the increased D. A of 100% payable wth
effect~ from January 1, 1974. Hence the said rate of in-
creased D. A which was payable to the workers between Janu-
ary 1, 1974 and July 5, 1974, was sanctioned prior to the
appoi nt ed day.

We have al ready noted the definition of additional D. A
in section /2(b) which is an integrated definition. The
definition clause has twin conponents both of which wll
have to be satisfied in order that a particular amunt can
be held to. be additional D.A. To put it clearly the two
conponents are--

(1) additional D. A is that part of the
D.A. which is sanctioned after the appointed
day; and

(2) which is over and above what was
payabl e i mmedi ately before the date from which
sanction of the particular rise in DDA is to
take effect.

Wth regard to the first conponent any unilateral deci-
sion to increase the D.A or a bilateral settlement for its
i ncrease, to take only two instances, nmust take place after
the appoi nted day.

It is manifest that if the sanction is after the appointed
day it is then only the question of additional DA wll
arise within the neani ng of section 2(b). Once it is found
that the sanction of rise in DA is prior to the appointed

day, section 2(b) will not at all be attracted. In/  that
event it will not be necessary even to. consider the /second
conponent of the definition nentioned above. In the instant

case we have already held that the risein D.A’ to 100%  of
t he Ahmedabad Rate of D.A. was sanctioned under the settle-
ment of 28th June, 1974, that is, before the appointed day.
One of the principal components of the definition clause
is, therefore, clearly absent in this case since there is no
sanction for any rise in D.A after the appoi nted day.

We shoul d observe that this is not a case where Explana-
tion-1 to section 2(b) is applicable.

M. Singhvi for the appellants subnmits that in view of
the aim and object of the Act the Court should lean in
favour of an interpretation advancing the remedy by constru-
ing the word "sanctioned" in section 2(b) to .nean sanc-
tioned by the award and not by the settlenent. W have
al ready given our reasons for our inability to accept this
subm ssion. One other reason nay be added.

478
The Act recognises agreenents and settlenents in the
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sanme way as awards of Tribunals, vide, section 2(c). The
definition of "additional wages" under section 2(c) clearly
points to that. Any wage revision "whether by or under an
agr eenent or settlement between the parties or any
award .... "comes within the sweep of the aforesaid defi-
nition clause. Agreenents and settlenments are separately
and distinctly nentioned along with awards. Settlenent is a
type of sanction recogni sed under the Act. There is, there-
fore, sufficient warrant under the Act to give effect to the
sanction by voluntary settlenent in respect of D. A when
the same has never been repudi ated by any of the concerned
parties. When there is no anbiguity in the word "sancti oned”
in section 2(b), recourse to the aimand object of the Act
is not even called for in this case.

Both the contentions of the appellants, therefore, fai
on the solitary. ground, namely, that the particular sanc-
tion of additional D.A. in this case is not after the ap-
poi nt ed day. ~The appeal is dismssed with costs.

P.B .R

Appea
di-snm ssed
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