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ACT:

Assessnent jurisdiction of Income Tax Oficers-
Jurisdiction to continue to assess as undivided, despite
partition under personal law, a Hndu famly which has
hitherto been assessed in that status-Interpretation and
scope of 5. 25A(3) read with s. 25A(1) of the Incone Tax
Act-Penalty inposed under s. 28(1)(c) of the Act for
conceal nent of income by the H ndu Undivided Famly prior to
the actual date of recording off an order accepting the
di sruption of the H ndu Undi vided Fam |y is proper

HEADNOTE

In response to a show cause notice dated March 15,
1957, under s. 28(1)(c) of the Incone Tax Act, before
i mposing a penalty for deliberate conceal nent of its incone,
the appellant, through its authorised representative,
voluntarily agreed to a slumof Rs. 15,000/- being treated
as incone of H ndu Undivided Family. The Inconme Tax officer
by his order dated March 20,1958, added a sum of Rs.
68,550/- to the incone of the appellant and inposed on it a
penalty of Rs. 26,000/- which on appeal was reduced to Rs.
15, 000/ -. Meanwhile, on March 19, 1957, the appellant filed
an application wunder s. 25A of the Act for an order
recording partition of joint famly property in definite
portions from June 22, 1956, claimng that date to be the
date of partition. The Income Tax officer,  after’ due
enquiries, accepted the disruption of the Hindu Undivided
Famly as clained by his order dated March 26, 1962. This
led the appellant to contend that, in view of’ the orders
dated March 26, 1962, of the Incone Tax officer, the
i mposition of the penalty by himon March 20, 1958 was bad
inlaw and could not be sustained. The Tribunal uphold the
contentions of the appellant resulting in a reference under
s. 66(1) of the Act to the H gh Court of Allahabad (Lucknow
Bench), which reversed the decision or the Tribunal
However, the High Court granted a certificate of fitness for
appeal to this Court.

Di sm ssing the appeals the Court,
N

HELD: Sub-section (3) of s. 25A of the Income Tax Act
enbodies a legal fiction according to which a Hindu famly
whi ch has been previously assessed as "undivided" is to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

continued to be treated as "undivided" till the passing of
the order wunder sub-s. (1) of s. 25A. So long as no order
under s. 25(A)(1) 1 of the Act is recorded, the jurisdiction
of the Incone Tax officer to continue to assess as undivi ded
despite a partition under personal law, a Hindu famly which
has hitherto been assessed in that st at us, remain
unaffected. [508G H

Addi tional Income Tax O ficer, Quddapah v. A. Thi mayya
JUDGVENT:

v. Commi ssioner of |Incone Tax, GQujrat (1967) 63 |I.T.R 416,
appl i ed.

Conmi ssi oner of Income Tax v. Sanchar Sah Bhim Sah
(1957) 27 1.T.R 307. 'S. A Raju Chattiar & Os. v.
Col l ector of WMadras & Anr. (1956) 29 |.T.R 241; WMhankal
Subba Rao Mahankali Nageswara Rao & Anr. v, Conm ssioner of
i ncone Tax. Hyderabad (1957) 31 |.T.R 867 and Conmi ssi oner
of I ncone Tax, Punjab v. Mthu Ram Prem Chand (1967) 66
. T.R 638, not applicable

HELD FURTHER: ~In the instant case, there was not a
whi sper of ~the application -under s. 25A (1) of the Act by
the appellant on March 15, 1957, when the penalty
proceedings were initiated against it. Even on March 20,
1958. when the penalty was inposed, there was no order under
s. 25A(1) of the Act It was only on March 26, 1962, that the
partition was recogni sed and order
506
under S. 27A(1) of the Act was passed. There was, thus, no
bar to the inposition or the inpugned penalty. [509E-F]

&

ClVIL APPELLATE JURISDICTION: Civil ~Appeal No. 886 of
1971.

(From the judgnent and order dated the 18.9.1969 of the
Al | ahabad High Court in I. T. R Msc. Case No. 836 of
1963.)

G C  Sharma, V. N G@Gnpule, D. K Jain, Anup Sharnma
and P. C. Kapur, for the appellant:.

B. Sen and 5. P. Nayar, for the respondent

The Judgrment of the Court was delivered by

JASWANT SINGH, J. This is an appeal by certificate of
fitness granted by the Hi gh Court of Judicature at Al l'ahabad
under section 66 A(2) of the Indian Income-tax Act, 1922
(hereinafter referred to as ’'the Act’) fromits judgnent
dated September 18, 1969 in |I.T.R Msc. Case No. 836 of
1963.

The facts giving rise to this appeal are:. The
appellant, a H ndu undivided famly consisted of  Gauri
Shankar, the father, and his three sons viz. Chandrabhan
Bengal i Lal and Brij Kishan. Gauri Shankar, the karta of the
famly who was incharge of the affairs of the fam ly during
the relevant year which extended from April 13, 1945 to
April 12, 1946, the assessnent year being 1946-47, died on
April 2, 1946. He was succeeded by his son, Chandrabhan as
Karta of the famly. The appellant had, in the first
instance, filed a return showing an incone of Rs. 9,701 j-.
On scrutiny of the relevant naterial, the Incone Tax O ficer
found a nunber of discrepencies in the accounts of the
appel l ant and also noted the existence of cash credits to
the appellant’s account in the books of another firmviz.
Ms. Tilyani dass Wrks and a certain sumdeposited in an
account styled as Abdul Wahid Khan & Sons. He thereupon
issued a notice dated March 15, 1957, calling wupon the
appel lant to explain the discrepencies in the accounts as
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also in the cash credits and to show cause why a penalty
under section 28(1)(c) of the Act be not inposed upon it. In
response to the notice, a representative of the appell ant
appeared before the Income Tax officer and voluntarily
agreed to a sumof Rs. 15,000/- being treated as its income.
After hearing the Appellant’s representative the Income Tax
Oficer felt satisfied that the appellant had deliberately
concealed its incone and furnished an inaccurate return

Accordingly, by his order dated March 20, 1958, he added a
sumof Rs. 68,550/- to the incone of the appellant and
i nposed on it a penalty of Rs. 26,000/-. Meanwhile, on March
19, 1957, an application under section 25-A of the Act was
nmade to the Income Tax officer for an order recording
partition of joint famly property in definite portions,
whi ch according to the  application had taken place anongst
the menmbers of the Hindu undivided famly on June 22, 1956.
The Income Tax O ficer ~on being satisfied after making
enquiries that a conplete partition of the joint famly
property has taken place, recorded an order under section
25A (1) ‘of - the Act on March 26, 1962, accepting the
partition with effect

507

fromJune 22, 1956, -as clained. Against the penalty of Rs.
26, 000/ inposed the Incone Tax Oficer by his order dated
March 20, 1958, the appellant preferred an appeal to the
Appel | ate Assi stant Comm ssioner, who reduced the Penalty to

Rs. 15,000/ -. Not satisfied with~ TH' S reduction, the
appel l ant went up'in further appeal to the Incone tax
appel l ate Tri bunal and raised before it a nunber of
contentions Anmongst other things, it was urged before the

Tri bunal that since the H ndu-undivided fam |y had di srupted
on June 22, 1956, as accepted by the I'ncone Tax officer in
his aforesaid order date Mrch 26, 1962, passed. under
section 25-A(l) cf the Act, the inposition of the penalty by
the Income Tax officer on  _Mirch 20, 1958, after the
di sruption of the famly was bad in law and could not be
sustained. Wiile rejecting the other contentions raised on
behal f of the appellant, the Tribunal upheld this contention
by its order dated March 6, 1963. Thereupon the Conm ssi oner
of Incone-tax, U.P. made application before the |Incone-tax
Appel l ate Tribunal under section 66(1) of the Act requesting
that the follow ng question of law arising fromits decision
be referred to the H gh Court:-
"Whether in the facts and circunstances of the

case the inposition of penalty under-section 28 ( 1)

(c) on the Hindu Undivided family after it had

di srupted within the neaning of section 25-Ais bad in

| aw'.

Acceding to the request of the Comm ssioner of ‘1 ncone
Tax, the Tribunal referred the above nentioned question to
the High Court which answered the same in the negative The
appel l ant thereupon applied to the Hi gh Court and obt ai ned
the aforesaid certificate of fitness for appeal to this
Court. This is the matter is before us. E

Rel ying on Conm ssioner of Inconme Tax v. Sanichar Sah
Bhim Sah(1), S. A Raju Chattiar & Os. v. Collector of
Madras & Anr.(2) Mhankali Subha Rao, WMahankali Nageswara
Rao & Anr. v. Conmissioner of |Income Tax Hyderabad(3) and
Conmi ssi oner of I ncone tax Punjab v. Mthu Ram Prem Chand(4)
counsel for the appellant has reiterated before wus that
since the Hindu undivided fanily had dissolved on June 22,
1956 as accepted by the Income Tax officer vide his order
dated March 26, 1962 passed under section 25-A of the Act
and the Act did not provide any machinery for inposition of
the penalty on the H ndu famly after its disruption, the
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i nposition of penalty on March 20, 1958 was had in | aw and
could not be sustained. Counsel appearing on behalf of the
Revenue has, on the other hand, wurged that inposition of
i mpugned penalty cannot be challenged as in view of section
25-A(3) of the Act, a Hi ndu undivided famly must be (deemned

to have continued in existence till the date of the passing
of the order under- section 25-A(l) of the Act.
For a proper determnation of the question, it is

necessary to refer to section 25-a of the Act which at the
rel evant tine stood as under: -

25-A0 (1) VWere, at the time of making an
assessment ||l under section 23, it is clained by or on
behal f of any nenber

(1) (1957) 27 1. T. R 307. (2) (1956) 29 I. T. R 241

(3) (1957) 31 1. T. R867. (4) (1967) 66 T. T. R 638.

508

of a Hndu famly hitherto assessed as undivided that a
partition has taken place anmbng the nenbers of such
fam ly, the Inconme-tax Oficer shall make such inquiry
thereinto as* he may think fit, and if he is satisfied
that the joint famly property has been partitioned
among the various menbers or groups of nenbers in
definite portions, he shall record an order to that
effect:

Provided /that no such order 'shall be recorded
until notices of the inquiry have been served on al
the menmbers of the famly

(2) Where 'Such an order has been passed, or where
any person has succeeded to -a business, profession or
vocation fornmerly ~carried -on by a H ndu undivided
famly, whose joint famly property has been
partitioned on or after the last day on which it
carried on such business. profession or vocation, The
I ncome-tx OFficer shall make an assessment of the tota
i ncone received by or on behalf of the joint famly as
such, as if no partition(LPN had taken place, and each
menber or group of nenbers shall in addition to any
i ncome-tax for which he of nmay be separately l'iable and
notw t hst andi ng anything contained in sub section (1)
of section 14, be liable for a share of the tax on the
i ncome so assessed according to the portion of the
joint famly property allotted to him or it; and the
I ncome-tax officer shall make assessnents accordingly
wi th provisions of section 23.

Provided that all the nmenbers. and groups of
menbers whose joint famly property has been
partitioned shall be liable jointly and severally for

the tax assessed on the total incone received by or on
behal f of the joint famly as such
(3) Where such an order has not been passed in

respect of a Hindu famly hitherto assessed as

undi vi ded, such famly shall be deened, for the

purposes of this Act, to continue to be a H ndu

undi vided famly."’

It will be noticed that sub-section (3) of the above
guot ed section enbodies a |l egal fiction according to which a
H ndu famly whi ch has been previously assessed as
"undivided’ is to be continued to be treated as ’undivi ded
till the passing of the order wunder sub-section of the
section. This view strength fromtwo decisions of this Court
in Additional Incone tax O ficer Quddapah A. Thi mmayya &
Anr (1) and Joint famly of Udayan Chi nubhai etc .
Conmi ssi oner of Incone tax CQujarat(2) where it was held that
so long(r as No order under section 25-a(l) of the Act is
recorded, the jurisdiction of the Income tax officer to
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continue to assess as undivided despite partition under
personal law a Hindu famly which has hitherto been asseesed
in that status renmains unaffected. It will be profitable in
this connection

(1) (1955) 55 I.T.R 666. (2) (1957) 63 |.T.R 416.

509
to refer to the followi ng observation made in A Thi mayya’s
case (supra)

"The section nakes two substantive provisions (i)
that a Hi ndu undivided fanily Wich has been assessed
to tax shall he deened, for The purposes of The Act, to
continue to be treated as undivided and therefore
liable to be take 'in that stats unless an order is
passed in respect of that famly recording, partition
of its property as contenpl ated by sub station (t); and
(ii) if at the tine-of  making an assessnent it s
claimed by or on behalf the menbers of the famly that
the property of the joint famly has been partitioned;
the menbers or groups of nenbers in definite portions,
i.e..a conplete partition of the entire estate is made
resultingin such physical division of the estate as it
is capable of being nade. the Income-tax O ficer shal
hold an inquiry, and “if he is satisfied that the
partition had ‘taken place the shall record an order to
that effect .. The Incone-tax O ficer nmay assess the
income of the Hndu famly hither to assessed as
undi vi ded notwi thstanding partition, is no claim in
that behalf has been nmake to himor is he is not
sati sfied about. the truth ~of the claimthat the joint
famly property has been partitioned in definite
politics if on account of sone error or inadvertence he
fails Lo dispose of the claim In all these cases his
jurisdiction to assess the .income of the famly
hitherto assessed as undivided remain unaffected, for
the procedure for making assessment  of tax is
statutory".

In face of the aforesaid decisions of this court, it is
Court it is not necessary to burden the record by discussing
the decisions cited by counsel for the appellant.

In the present case, there was not a whisper of the
application under section 25-A(1) of the Aect by the
appel l ant on March 15, 1957 when the penalty proceedi ngs
were initiated against it. Even on March 20, 1958, when the
penalty was inposed, there was no order under section 25-A(1
) of the Act. It was only on Mrch 26, ~1962, that the
partition was recognised and order under section 25-A(1) of
the Act was passed. There was thus no bar to the imnposition
of the inpugned penalty. Accordingly, we find no force in
the contention of counsel for the appellant and are of the
opi nion that the question as was in the rightly by the Hi gh
Court.

The appeal, therefore, fails and is but 'in the
circunmstances to the case without any order as to costs

S. R Appeal dism ssed
510




