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ACT:

Ordi nance, duration of-Pronulgation under the Energency
Provi si ons-Decl arati on of term nati on of emergency- Scope and
effect-Operation of = Odinance after end of emer gency-
CGovernment of India Act,1935 (25& 26 Geo.5 Ch. 42) Sch. 9,
s. 72-1ndia and Burma (Emergency Provisions) Act, 1940 (3 &
4 Geo. 6 Ch. 33), Ss. 1 (3), 3-Hi gh Denomnation Bank Notes
(Denonetisation) Odinance, 1946 (Ordinance No. IIl O
1946), ss. 4, 7.

HEADNOTE:

Under s. 72 OF the 9th Sch. of the Governnent of India Act,
1935: " The CGovernor-Ceneral may, in cases of ~ enmergency,
make and pronul gate ordi nances ... and-any ordi nance so nade
shall, for the space of not nore than six nonths - from its
promul gati on, have the like force of |aw as an Act passed by
the Indian Legislature ... " ; S. | (3) of the India and

Burma (Energency Provisions) Act, 1940, provided that s. 72
O the Governnent of India Act, 1935, shall as respects
Ordi nances made during the period beginning with June 27,
1940, the date of the passing of that Act, and ending wth
such date as His Majesty may by Order in Council declare to
be the end of the energency, have effect as if
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the words for the space of not nore than six nonths from
its pronulgation " were omtted.

The appellant was prosecuted for having on July 11, 1953,
contravened the provisions of S. 4 of the Hi gh Denom nation
Bank Notes (Denonetisation) O dinance, 1946. The Odinance
was promul gated by the Governor-General of India on January
12, 1946, but on April 1, 1946, an Oder in Council was
published in the Gazette of India Extraordi nary whereby the
period of energency referred tointhe India and Burma
(Emer gency Provisions) Act, 1940, was declared to have ended
on April 1, 1946. It was contended for the appellant that
the Ordinance in question was not in operation on the date
when the of fence was alleged to have been comitted and that
therefore the prosecuti on was not maintainable, because (1)
the Odinance had been pronulgated in exercise of the
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enmergency powers and that it |apsed ipso facto on April 1,
1946, when the declaration was nade that the energency was
at an end; and (2) S. 72 of the 9th Sch. of the Governnent
of India Act, 1935, having been restored with effect from
April 1, 1946, one nust look to its terms as they originally
stood, to justify the continuance of the Odinance after
April 1, 1946.

Hel d, that the deletion of the words " for the space of not
nore than six nmonths fromits pronulgation " fromS. 72 of
the 9th Sch. of the Governnent of India Act, 1935, by s. 1
(3) of the India and Burma (Emergency Provisions) Act, 1940,
had the effect of equating O di nances which were pronul gated
bet ween June 27, 1940, and April 1, 1946, with Acts passed
by the Indian Legislature without any limtation of tine as
regards their duration, and therefore continuing in force
until they were repeal ed.

Though after April I, 1946, S. 72 O the 9th Sch. of the
Gover nnment, of India Act, 1935, was restored in its origina

form 'the continuance of the Ordinance in question after
that date had to be deternined having regard to the terns of
the section as they stood on the date of such pronul gation

as there was nothing to justify retrospective operation of
the section so restored.

J. K. Gas Plant Manufacturing Co. (Ranpur) Ltd. and others
V. Ki ng Enperor, '[1947] F.C. R 141, relied on

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI ON. ~Cri m nal’

Appeal No. 93 of 1956.

Appeal by special |eave fromthe judgnent and order dated
the April 14, 1955, of the Bonbay High Court in 'Crimina
Appeal No. 156 of 1955 and Crimi nal” Revision Application No.
435 of 1955 arising out of Judgnent dated the January
3, 1955, of the Court of
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the Additional Chief Presidency Magistrate, Bonbay, in Case
No. 9/p of 1954.

Purshottam Tricundas, J. B. Dadachanji, S. N Andley and
Ranmeshwar Nath, for the appellant.

C. K. Daphtary, Solicitor-General of India, Porus

A Mehta and R H. Dhebar, for the respondent.

1957. February 12. The Judgnment of the Court was

del i vered by

BHAGWATI J.-This appeal with special |eave under Art. 136 of
the Constitution raises the question whether the High
Denomi nation Bank Notes (Dempnetisation) Ordinance, . 1946
(Ordinance No. |1l of 1946) pronul gated by the Governor-
CGeneral of India on January 12, 1946, was in operation on
July 11, 1953, when the offence under s. 7 read with s. 4
thereof was committed by the appellant herein

The appellant who was the accused No. 1 before t he
Addi tional Chief Presidency Magistrate' s Court, Bonbay, —was
charged along wth the accused Nos. 2, 3, 5 and 6 wth
having on or about July Il, 1953, transferred by sale 10
H gh Denoni nation Bank Notes of the Denomination of Rs.
1,000 each to one Velji Lakhamshi Joshi for Rs. 1,800 at the
rate of Rs. 180 per note and thus contravened the provisions
of s. 4 of the Ordinance and conmitted an of fence puni shabl e
under s. 7 of the Ordinance read with s. 109 of the Indian
Penal Code.

A prelimnary objection was urged by the | earned counsel for
the appellant that the said O dinance was not in operation
at the date when the offence was alleged to have been
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conmmtted and that therefore the prosecution was not
nmai nt ai nabl e. Thi s objection was overruled by the |earned
Presi dency Magistrate and the trial ended in the conviction
of the appellant along with the co-accused of the offence
with which they had been charged. The appellant was
sentenced to pay a fine of Rs. 8,000 and in default suffer
six nonths’ rigorous inprisonment and the co-accused of the
appel | ant were awarded varyi ng sentences of fine with which
however we are not concerned.

The appel | ant took an appeal to the H gh Court of Judicature
at Bonbay being Crimnal Appeal No. 156
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of 1955. The State of Bonbay, the respondent herein, also
filed an application for enhancenent of the sentence, being
Crimnal Revision Application No. 435 of 1955. The co-
accused of the appellant had also filed appeals against
their convictionsand sentences of fine inposed upon them
and all these appeal s and the application of the respondent
were heard together by a Division, Bench of the H gh Court.
The High Court agreed with the | earned Presidency Magistrate
in regard to the finding of fact and held that the appellant
had in fact transferred by sale 10 H gh Denoni nation Bank
Notes of Rs. 1,000 each to the possession of Velji Lakhanshi
and his act fell withinthe prohibition enacted in s. 4 of
the Or di nance. The Hi gh Court also overrul ed the
contentions which were urged before it in regard to the
O di nance having | apsed and ceased to be in operation before
July 11, 1953, the date on which the offence was alleged to
have been conmi t't ed. It accordingly confirmed t he
conviction recorded against the appellant by the |earned
Additional Chief Presidency Magistrate. In regard to the
sentence the High Court saw no ground for enhancing the sane
and confirned the sentence of fine of Rs. 8,000 and in
default six nonths’ rigorous inprisonnent which had been
awar ded by the learned Presidency Mugistrate to t he
appel | ant .

The appellant applied to the High Court for a certificate
under Art. 134 (1) (c) of the Constitution. The' said
applicati on was however dism ssed by the H gh Court wi'th the
result that he applied for and obtained from this Court
speci al | eave under Art. 136 of the Constitution

The decision of this appeal turns on the construction of  s.
72 of the 9th Sch. of the Governnment of India Act, 1935 (25
and 26 Geo. 5 ch. 42) and s. 1 (3) of the India and Burma
(Enmergency Provisions) Act, 1940 (3 and 4 Geo. 6-ch. 33).
Section 72 of the 9th sch. of the Governnment of India Act,
1935, read as follows:

" The CGovernor-CGeneral may, in cases of energency, nake and
promul gate ordinances for the peace and good Governnent of
British India or any part thereof, and any ordi nance so made
shall, for the
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space of not more than six nmonths from its promul gation
have the like force of |aw as an Act passed by the Indian
Legi sl ature; but the power of nmking ordi nances under this
section is subject to the like restrictions as the power of
the Indian Legislature to make | aws; and any ordi nance nmade
under this section is subject to the |like disallowance as an
Act passed by the Indian Legislature, and nay be controlled
or ,superseded by any such Acts. "

Section 1 (3) of the India and Burnma (Enmergency Provisions)
Act, 1940, ran as under

" Section seventy-two of the Governnment of India Act,
(which, as set out in the Ninth Schedule to the GCovernmnent
of India Act, 1935, confers on the CGovernor-General power to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

make O dinances in cases of enmergency) shall, as respects
Ordi nances nmade during the period specified in section three
of this Act, have effect as if the words "for the space of
not nore than six nonths from its pronulgation' were
omtted; and, notwi thstanding the provision in the said
section seventy-two that the power of making Ordinances
thereunder is subject to the |like restrictions as the power
of the Indian Legislature to nmake | aws-

(a) Odinances nmay, during the said period, be nade under
that section affecting the Army Act, the Air Force Act, or
the Naval Discipline Act; and

(b) Section one hundred and el even of the Government of
I ndia Act, 1935 (which exenpts certain British subjects from
certain Indian Laws) shall not apply to any ordi nance made
under the said section seventy-two during that period."
Section 3 referred to hereinabove -was in the terns
fol | owi ng:

" The period referred to in the preceding sections is the
period beginning with the date of the passing of this Act
and ending” with such date as H's Majesty may by Oder in
Counci| declare to be the end of the energency which was the
occasi on of the passing of

this Act. "

The India and Burma (Emergency Provisions) Act, 1940, was
passed on June 27, /1940 , and was an Act to
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nmake energency provisions with respect to- Governnent of
India and Burma.  On April 1, 1946, was published in the
Gazette of |India Extraordinary H's Mjesty's Oder in
Council <called " The India and Burma (Termnation of
Energency) Order, 1946 ". By the said order the period of
enmergency referred to in s. 3 of the India and Burma
(Emergency Provisions) Act, 1940, was decl ared to have ended
on April 1, 1946. The period specified in s. 3 of the said
Act thus extended from June 27, 1940, to April 1, 1946. The
Ordinance in question was pronul gated on January 12, 1946,
and was therefore within the said period.

The argunent which was addressed before us by the |earned
counsel for the appellant based on these provisions was (a)
that as soon as the declaration that the enmergency was at an
end was made on April 1, 1946, the original position was
restored and the Odinance in question which had been
promul gated in exercise of the energency powers ipso  facto
| apsed when the energency was declared to have ended, (b)
that, in the alternative, s. 72. of the 9th Sch. of the
Government of India Act, 1935, having been thus restored
with effect fromApril 1, 1946, one nust look toits terns
as they originally stood to justify the continuance of  the
ordi nance in question after April 1, 1946, whensoever it may
have been pronul gat ed.

It wll be useful at this stage to see what was the schene
provided in the Governnment of India Act, 1935, for enacting
| egi sl ati ve neasures. It may be noted that the Act
envi saged the establishnent of the Federation of India.
Part 11, ch. 3 provided for the constitution of the Federa
Legi slature which was to consist of tw chanbers known
respectively as the Council of States and the House of
Assenbly. The normal |egislative procedure required a bil
to be passed by both the Chanbers of the Federal Legislature
and assented to by the CGovernor-General. There was a
distribution of legislative powers between the Federa
Legi sl ature and the Provincial Legislatures and the Federa
Legi slature was invested with the power to nake |aws for.
the whole or any part of British India or for any Federated
State with respect to any of the matters enunerated
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in the Federal Legislative List and any of the matters
enunerated in the Concurrent Legislative List. Power was
however given, to the Federal Legislature, if the GCovernor-
General in his discretion declared by a "Proclamation of

Emergency" that a grave emergency existed whereby the
security of India was threatened, whether by war or interna
di sturbance, to make laws for a Province or any part thereof
with respect to any of the nmatters enunerated in the
Provincial Legislative List.. These were the powers of the
Federal Legislature to enact |egislative nmeasures.

The CGovernor-Ceneral was, however, conferred certain
| egislative powers in Part Il, ch. 4. Power was conferred
upon himto promulgate Ordinances if at any tinme when the
Federal Legislature was not in session he was satisfied that
circunst ances exi sted which rendered it necessary for himto
take i nmredi ate action. Odinances thus promulgated were to
have the sane force and effect as Acts of the Federa
Legi sl ature assented to by the Governor-General. But every
such Ordinance woul d cease to operate at the expiration of
six nonths fromthe re-assenbly of the Legislature. Simlar
power was conferred upon the Governor-CGeneral to promul gate
O di nances i f at —any time he was satisfied t hat
ci rcunst ances exi sted which rendered it necessary for himto
take imediate action for the purpose of enabling him
satisfactorily to di'scharge his functions in so far as he
was required in the exercise thereof to act in hi s
discretion or to exercise his individual judgment. Such
Ordi nances also were to have the sane force and effect as
the Acts of the Federal Legislature assented to by the
Governor-Ceneral and were to continue in operation for such
peri od not exceeding six nmonths as nmay be specified therein
but coul d by subsequent O di nances be extended for a further
period not exceeding six nonths. ~Power was also conferred
upon the CGovernor-Ceneral if at any time it appeared to him
that for the purpose of enabling him satisfactorily to
di scharge his functions in so far ‘as he was required in the
exercise thereof to act in his discretion or, to  exercise
his individual judgment it was essential that provision
shoul d be nmade by legislation, to enact

I

SUPREME COURT REPORTS 641
Governor-CGeneral s Acts which when enacted were to have the
sanme force and effect as Acts of the Federal Legislature
assented to by the Governor-General. These were the specia
| egi sl ati ve powers conferred upon the Governor-General which
could be exercised by him when the normal legislative
procedure could not be resorted to. It is worthy of note
however that howsoever and under whatever circunstances the
| egislative powers vested in the Governor-General were
exercised by him the Governor-General’s Acts thus- enacted
and the Ordinances thus pronul gated were equated with the
Acts of the Federal Legislature assented to by the CGovernor-
Gener al

Part Xl Il enacted Transitional Provisions. A period of tine
was bound to el apse between the comencenent of Part 111 of
the Act which related to the Governor’'s Provinces and the
establishment of the Federation and s. 317 of the Act
continued in force certain provisions of the Government of
India Act with anendnents consequential on the provisions of
the Act set out in the 9th Sch. thereof until the estab-
i shment of the Federation. Section 72 above quoted forned
part of the 9th Sch. under the caption " Indian Legislature"
and conferred upon the CGovernor-CGeneral power to nake and
promul gate Ordinances for the peace and good Governnent of
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British India or any part thereof in cases of energency.
Ordinances thus pronulgated by the Governor-General in
exercise of the power thus conferred upon him were to
continue in operation for the space of not nore than six
nmonths fromthe date of their pronulgation and were to have
the like force of Ilaw as Acts passed by the Indian
Legi sl ature. They were also equated with the. Acts passed
by the Indian Legislature by having resort to the nornal
| egislative procedure set out in the Government of |India
Act .

Even though the CGovernor-General’s Acts and the Ordinances
promul gated by himwere thus equated with the Acts passed by
the Federal Legislature or the Indian Legislature as the
case mmy be, the period of duration thereof had to be
determ ned. Every statute for which no tinme is limted is

I

642 SUPREME - COURT REPORTS [ 1957]
called ~a perpetual Act, and its duration is prima facie
per pet ual . 't continues in force until it 1is repealed

(Vide Craies on Statute Law, 5th Ed. p. 374; Hal sbury’s Laws
of Engl and, Hail sham Ed., Vol . ~XXXI', p. 511, para. 664).
If an Act contains a proviso that it is to continue in force
only for a certain specified time, it is called a Tenporary
Act . This result would follow not only fromthe terns of
the Act itself but also fromthe fact that it was intended
only as a tenporary neasure. This ratio has also been
applied to energency neasures which continue during the
subsi stence of the emergency but lapse with ‘the cessation
t her eof . It was therefore contended that O di nances
promul gated wunder the energency powers vested in the
Governor-CGeneral would be in operation during the period of
emergency but would cease to be in -operation once the
emergency was declared to have ended. In-the instant case
before wus the Odinance in question was pronulgated in
exercise of the emergency powers vested in the Governor-
General under s. 72 of the 9th Sch. of the Government of
India Act, 1935, and it was urged that the O dinance thus
promul gated would cease to be in operation after the
enmergency was declared to have ended on April 1, 1946, by
the India and Burma (Termni nation of Energency) Oder, 1946,
in spite of the words of Iimtation " for the space of not
nmore than six months fromits promul gation ™ having -been
omtted from s. 72 by s. 1(3) of the India and  Burma
(Enmergency Provisions) Act, 1940.

Reliance was placed in support of this contention on the
observations of Vardachariar C J. in King Enperor v.
Benoari Lall Sharma and others(1):

" Legislation by O dinance has no doubt been given the sane
effect as ordinary legislation and the anbit ~as to the
subject-matter is the sane in both cases. But there are two
fundanental points of difference which have a - nateria
bearing on the present question: One is that by the very
terns of s.72 of the Ninth Schedule to the Constitution Act,
the operation of the Ordinance is |limted to a period of
(1) [1943] F.C.R 96, 137.
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six nmonths (and even now it is only tenporary, though the
particular limt has been renoved), and secondly, it s
avowedl y the exercise of a special power intended to neet an
enmer gency. "

Zafrulla Khan J. also had expressed hinself to the sane
effect in King Enperor v. Sibnath Banerjee (1):

" The legislature can at any time enact a neasure and such
nmeasure can remain in force without any limt of tine; but
the exercise of the O di nance-making power is limted in two
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ways (1) by the limtation as to the circunstances in which
it can be exercised, and (ii) by the limtation as to the
time during which any neasure so enacted can remain in
operation. The existence of an energency is a condition
precedent to the exercise of the power. The fact that the
Court cannot go behind a declaration of emergency made by
the Ordi nance-nmaki ng authority cannot affect this question

The power was intended to be availed of and could be avail ed
of only in an energency, whereas ordinary legislation is not
governed by any such limtation. Simlarly, an Odinance is
necessarily of limted duration, whether under s. 72 or
under the terns of the India and Bur ma (Emer gency
Provi si ons) Act of 1940."

An argunent was accordingly addressed before us that even
t hough the Ordi nance in question had been pronul gated during
the period specified in—a 3 of the India and Burmm
(Energency Provisions) ~Act, 1940, viz., between June 27,
1940, .and April-1, 1946, and s. 72 of the 9th Sch. of the
Governnment of India Act, 1935, was to be read wth the
om ssion " of the words " for the space of not nore than six
nmonths fromits promul gation " therefrom the effect of such
onmi ssion was not to continue the duration of the O dinance
in question in any event beyond April 1, 1946. The
Ordinance |lapsed or ceased to be in operation on the,
declaration having been made on April 1, 1946, that the
ener gency had ended.

This argunent however ignores the  fact that what ever
Governor-CGeneral s Acts were enacted or

(1) [1944] F.C R 1, 12.

83
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Ordi nances pronulgated by himin exercise of his  specia
| egislative powers or in exercise of the -energency . power
conferred upon him by s. 72 off the 9th Sch. 'of the
Government of India Act, 1935, were all equated wth the
Acts of the Federal Legislature or-the Indian Legislature,

as the case nmay be, assented to by the Governor-GCeneral. |If
there was a limtation to be found in the Acts or the
O di nances thenmselves in regard to the duration thereof the
same was to prevail. But if notimewas linmted in the
enactnent itself for its duration it -was to continue .in
force wuntil it was repealed. |If by the operation of s. 1

(3) of the India and Burma (Emergency Provisions) Act, 1940,
the words " for the space of not nore than six nmonths from
its promulgation " were omtted froms. 72 during the period
specified ins. 3 of that Act, viz., June 27,1940 to Apri

1, 1946, there was no limtation of the period of duration
of the Ordinance in question and the Ordinance | having the
like force of law as an Act passed by the Indian Legislature
without any limtation on its duration was to continue in
force until it was repealed. The enmergency under which the
CGovernor-Ceneral was invested with the power to nake and
promul gate Ordinances for the peace and good governnent of
British India or any part thereof under s. 72 was the
condition of the exercise of such power, by the Governor-
CGeneral and did not inpose any linmtation on the duration of
the Ordinances thus pronul gated. For determ ning t he
duration of such Odinances one had to look to the
substantive provisions of s. 72 which in terms enacted and
laid down the limtation of "not nobre than six nonths from
its promulgation " on the life of the Ordinance. |If these
words had not been omtted by s. 1 (3) of the India and
Burma (Energency Provisions) Act, 1940, the Ordinances thus
promul gated -woul d have been of a duration of not nmore than
six months fromtheir promul gation. Once these words were
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omtted by a. 1 (3) of the India and Burna (Energency
Provisions) Act, 1940, s. 72 of the 9th Sch. of the
Governnment of India Act, 1935, would read as under: -
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The CGovernor-Ceneral may, in cases of energency, nake and
promul gate ordinances for the peace and good governnent of
British India or any part thereof and any ordi nance so made

shal l.................. have the like force of |law as an Act
passed by the Indian Legislature; but the power of naking
ordi nances under this section is subject to the Ilike

restrictions as the power of the Indian Legislature to make
laws; and the |like disallowance as an Act passed by the
Indian Legislature, and nay be controlled or superseded by
any such Act."

The effect of the deletion of these words froms. 72 | eaving
the section to be read as above had the necessary effect of
equati ng the O di nances whi ch were pronul gated between June
27, 1940, ‘and April 1, 1946, with Acts passed by the Indian
Legi sl ature without any limtation of tinme as regards their
dur ati on. Ordi nances thus pronul gated were perpetual in
duration —and continued inforce untill they were repealed.
This position was considered by the Federal Court in J. K
Gas Plant Mnufacturing Co., (Ranpur) Ltd. and others v.
Ki ng Enmperor (1) where Spens C. J. observed: -

" These Ordinances were nade under the powers conferred on
the Governor-General by s. 72 of the Ninth Schedule to the
Constitution Act, as anended by the India and Bur ma
(Energency Provisions) Act, 1940 (3& 4 CGeo. 6, Ch. 33).
Under the said s. 72, as it originally stood, O dinances
were limted to an effective life of six nonths ~only from
the date of pronulgation. Sub-section (3) of s. I of the
said Act, however, provided that in respect ~of Odinances
made under s. 72 during the period specified ins. 3 of the
Act, s. 72 should have effect as if the words ,for the space
of not nore than six nonths from its pronulgation" were
omtted. The period specified ins. 3 of the Act is " the
period beginning with the date of the passing of this Act
and ending wth such date as H's Majesty may by Order in
Council declare to be the end of the energency which was the
occasion of the passing of this Act." The -date of ‘the
passi ng of the

(1) [1947] F.C. R 141, 161

646
said Act was the 27th June, 1940, and the energency was not
notified to have come to an end on the 1st April, 1946:

It was contended on behalf of the appellants that the true
construction to be givento s. 72 as so anmended was in
effect to substitute ins. 72 in respect of the duration of
an Ordinance, -the period specified ins. 3 of the Act' for
the original six nonths’ period and that accordingly on the

expiration of that period, viz., on the 1st April, ' 1946,
O di nances nade after the passing of the Act autonatically
cane to an end. It was not made very clear how one ‘could
arrive at such a construction. |t appears to be based on

the suggestion that the power to pronulgate an O dinance
under s. 72 was by the section confined to the existence of
an energency, Cf: the words in the sub-section "in cases of

emergency ", and that the Act was intituled an Act to make
emergency provision with respect to the Governnent of India
and Burma and defined the period of emergency. Unl ess

therefore the construction contended for by the appellants
was accepted no period would be provided for the continuance
of these Odinances, and that could not have been the
intention of the legislature, as the ordi nance-nmaki ng power
of the CGovernor-General was recognised as tenporary only.
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In our opinion, the emergency on the happening of which an
Ordi nance can be pronulgated is separate and distinct from
and must not be confused with the, emergency which
occasi oned the pawi ng of the Act and the clear effect of the
words of the, Act on s. 72 is that Ordinances promulgated
under that subsection during the period specified in s. 3 of
the Act are subject tonotine linmit as regards their
exi stence and validity, unless inposed by the Odinances
thensel ves, or other anending or repealing |egislation

whet her by Ordinance or other. wise. |In our judgnment, it is
clear that the second Lahore Tribunal did not cease to exist
or to have jurisdiction in the case under appeal by reason
of the expiration on the 1st April, 1946, of +the period
specified in s. 3 of the Act in question."

In our opinion, the above observations of Spens C J.
enunci ate the correct position. The Odinance in
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guesti on havi ng been pronul gated during the period between
June 27, 1940, 'and April 1, 1946, was perpetual in duration
and conti'nued in force until it was repealed. Qur attention
has not been drawn to any subsequent O di nance or Act of the
I ndi an Legi sl ature anmending or repealing the said Odinance
with the result that it continues to be in force and was in
operation on July 11, 1953, the date on which the offence in
guestion was conmtted by the appellant.

This position was recognized in the -Adaptation of Laws
Order, 1950, issued under -the Constitution O |ndia. In
the Second Schedule to the said Order were contai ned severa

Central Ordinances enacted between 1940 and 1946 i ncl udi ng
the Hi gh Denom nati on Bank Notes (Denmpneti sation) O dinance,
1946 (Ordinance No. |11 of 1946) where in s.. |l thereof the
words " Part A States and Part C States " were to  be sub-
stituted for "the provinces". It is not necessary to refer
to the other Ordinances appearing-in this conpilation but
suffice it to say that in respect of all the O dinances
which were thus promulgated by the Governor-General in
exerci se of the power conferred upon himunder s. 72 of the
9th Sch. of the Government of India Act, 1935, t he
continuance thereof even after April 1, 1946, was predicated
and the adaptations prescribed in the Adaptation of Laws
Order, 1950, issued under the Constitution of India were
made applicable thereto.

This position is further supported by referring to the
rel evant provisions of the Reserve Bank of India Act, 1934
(I of 1934). Section 26 of that Act provided ill (1)
Subject to the provisions of sub-section (2), every bank
note shall be legal tender at any place in India in paynment
or on account for the anpbunt expressed therein, and shall be
guaranteed by the Central Government.

(2)On recomendation of the Central Board the Centra

Governnment may, by notification in the Gazette of [India,
declare that, wth effect from such date as -my be
specified in the notification, any series of bank notes of
any denom nation, shall cease to be |egal tender save  at
such office or a agency of the bank and to such extent  as
may be specified in the notification
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Under s. 1 (2) of the Act as it stood, the Act extended to
whole of India excepting the State of Janmu and Kashmir.
The’ Hi gh Denomi nati on Bank Not es (Denonet i sati on)
Ordi nance, 1946 (Ordinance No. |11 of 1946) declared that
Denom nati on Notes of the denomi national value of Rs. 500,
Rs. 1,000 or Rs. 10,000 ceased to be | egal tender in paynent
or on account at any place in British India on the expiry of
January 12, 1946. The O di nance having continued in
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operation even after the declaration of the emergency having
cone to an end was nade on April 1, 1946, the said notes
continued to be ineffective as legal tender in India, though
the position in Jammu and Kashmir in regard to the same
could not be affected by reason of the Reserve Bank of |ndia
Act, 1934, not having been nmade applicable to the State of
Jammu and Kashmr as stated above. On Septenber 25, 1956,
however, the Jammu and Kashmir (Extension of Laws) Act, 1956
(LXI'l of 1956) being an Act to provide for the extension of
certain laws to the State of Jammu and Kashmir was passed by
the Parlianent. |In the Schedule to that Act was contained
the Reserve Bank of India Act, 1934 (Il of 1934). The words
" except the State of Janmu and Kashmir" were omtted from
s. 1, sub-s. (2) and s. 26A was added after s. 26 of the
Act .

Section 26A provides:-

,, Notwi thstandi ng-anything contained in section 26, no bank
note of the denom national value of five hundred rupees, one
thousand 'rupees or ten thousand rupees issued before the
13t h day ‘of “January, 1946, shall be |egal tender in paynent
or on account for the -anmount expressed therein

The law in the State of Jammu and Kashmir with regard to
these Hi gh Denom nation Bank Notes issued before January 13,
1946, was thus brought into line with the law as it obtained
in the rest of India. This would certainly have not been
done but for the ,acceptance of the position that the
Ordinance in question continued in ~operation even after

April 1, 1946, and was in operation right throughout even
after April 1, 1946.
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The alternative argunment addressed before us by the |earned
counsel for the appellant need not detain us at all, for the

sinmple reason that reading s. 72 inthe -nmanner suggested
woul d be tantamount to giving a retrospective effect to the
section as it originally stood in regard to O di nances which
had been promul gated between June 27, 1940, and April 1,
1946. There is nothing to ‘justify such retrospective
operation. As regards such Ordinances the period of /their
duration had to be deternmined having regard to the
provisions of s. 72 as they stood with the onmission of the
words " for the space of not nmore than six nmonths from its
promul gation " therefromduring tHe period specified ins. 3
of the India and Burna (Energency Provisions) Act, 1940, and
the Ordinance in question was therefore not Iimted to the
space of not nore than six nonths fromthe date of its
promul gation but was perpetual in its duration with the
result that it continues in operation until it is~ repeal ed.
There is no warrant for reading the provisions of s. 72 with
the omtted words restored to their original position  after
April 1, 1946, while determning the duration of the
O di nances whi ch had been promul gated between June<27, 1940,
and April 1, 1946.

Both the contentions urged by the | earned counsel for the
appel | ant before us having thus failed, it follows that the
Hi gh Denom nation Bank Notes (Denonetization) O dinance,
1946 (Ordinance No. Ill of 1946) was in operation on July
11, 1953, the date on which the offence was comrtted by the
appel l ant and the appellant was rightly convicted by both
the courts bel ow. The appeal wll accordingly st and
di sm ssed

Appeal dism ssed
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