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ACT:

U P. State Handl oom Corporation Rules: Rules 63 & 6
Tenporary enpl oyee- Term nati on of servic Wether termi nation
simpliciter or disnissal

HEADNOTE:

Rule 63 of the U P. State Handl oom Corporation Rules
stipulates term nation of tenporary service on one nonth’s
notice on either side. Rule 68 provides that if the
puni shment of discharge or dismissal is inposed, an enquiry
conmmensurate with requirenments . of natural justice is a
condi tion precedent.

The appel | ant was enpl oyed in the aforesai d Corporation
on tenporary basis. The order of appointnment stated that his
services were liable for term nation with one nonth’s notice
or one month's pay in lieu of notice on either side. He was
pl aced under suspension in Novenber 1982 on charges of
m sconduct, dereliction of duty, msmanagenent and show ng
fictitious production entries. That order, however, was
revoked in Novenber 1983 and his services termnated
forthwith by notice entitling himto one nonth’'s salary. The
Hi gh Court held that the termination was not punitive and
the question of breach of principles of natural justice did
not ari se.

In this appeal by special leave it was contended that
the appellant was entitled to the protection of Articles 14
and 16 of the Constitution, that though his order of
term nation was innocuous, the setting in which it has been
made clearly nmmkes it an order of dismissal punitive in
character and that as his service was determned by the
order attaching stigma the appellant was entitled to a
hearing commensurate wth rules of natural justice and in
the absence of the opportunity of being heard the order was
liable to be quashed.

Di sm ssing the appeal
N

HELD: As |long as the adverse feature of the enpl oyee
remains the notive and does not becone transferred as the
f oundat i on of t he or der of term nation, it is
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unexcepti onabl e. Whether 'notive has be-
502

cone the foundation has to be decided by the Court wth
reference to the facts of a given case. [510-(Q

It is necessary for every enployer to assess the
service of the tenporary incunbent in order to find out as
to whether he should be confirmed in his appointnent or his
services should be termnated. It nmay al so be necessary to
find out whether the officer should be tried for sone nore
time on tenporary basis. Since both in regard to a tenporary
enpl oyee or an officiating enployee in a higher post such an
assessment woul d be necessary, nerely because the
appropriate authority proceeds to nmmke an assessnent and
| eaves a record of its views the sane woul d not be avail abl e
to be wutilised to make the order of termination foll ow ng
such assessment punitive in character. [509G H, 510A- B]

There may be cases where an enquiry is undertaken and
prima facie material for serious charges are found; by
disclosing the result of such prelimnary enquiry, the
of ficer concerned is put under suspension in contenplation
of disciplinary action. After such steps have been taken
the enpl oyer/appropriate authority decides not to continue
the departmental proceedi ngs but nakes an order termnating
the service. [510C- D]

In the instant case the appellant was a tenporary
servant and had no right to the post. Both wunder the
contract of service as also the Service Rules governing him
the enployer had the right to terminate his  services by
giving him one nonth’s notice. The order of term nation was
in innocuous terns. It did not  cast any stigma .on himnor
didit visit himwth any evil consequences. The order was,
therefore, not open to challenge. [S11C D

The appellant is not entitled to conmpensation under the
aw. But since he has been put out of enploynent. at an
advanced age and it my be difficult for himto get an
alternate enpl oynent, the Corporation to pay him a
consol i dat ed ampbunt of Rs. 25,000. [511F]

Purshotam Lal Dhingra v. Union of India, [1958] SCR
828; Chanpakl al Chi manl al Shah v. The Union of |ndia, [1964]
5 SCR 190; Shansher Singh & Anr. v. State of Punjab, [1975]
1 SCR 814; Regional Manager & Anr. v. Pawan Kumar Dubey;
[1976] 3 SCR 540; State of U P. v. RamChandra Trivedi
[1977] 1 SCR 452 and State of Orissa & Anr. v. Ram Narayan
Dass, [19611 | SCR 606, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal. No. 443 of
1985.
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Fromthe Judgnment and order dated 6.5.1985 of the
Al | ahabad Hi gh Court in CMWP. No. 2822 of 1983.

Dr. Y.S. Chitale, Ms. Rekha Pandey, S.P. Pandey, Atul
Tiwari, Pinaki Msra, Ms. Mnta Kachawala and Mss Bina
Gupta for the Appellant.

M K. Banerjee, Solicitor General, A K Ganguli, Copala
Subramaniam K.J. John, MM John, Harish N. Salve and M ss
Ni sha Srivastava for the Respondents.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. This is an appeal by special |eave.
The appellant was enployed on the production side of the
Uttar Pradesh State Handl oom Corporation, a public sector
undert aki ng- (hereinafter referred to as 'Corporation’ for
short) on tenporary basis. Having been appointed on 30th of
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Cct ober, 1976 as Bunker Sewa he obtained two pronotions
while still working in tenporary status and by 1983 was
wor ki ng as Deputy Production Manager. The appellant’s letter
of appointnent, as far as material, stated:-

"Wth effect fromthe date of taking over
charge Shri Rabindra Kumar Mshra ... is hereby
appoi nted as Bunker Sewa ...... on the follow ng
terms and conditions:-

(1) That his appointment is tenporary and his
services are liable for termnation wth one
nmonth’s notice or one month’s pay in lieu of
notice fromeither side

On  Novenber 22, 1982 the appellant was placed under
suspensi on and that order read as follows: -

"As a result of prelimnary enquiries mde by
the Central Manager on 13.11.1982 of t he
Production Center, Kunda and other Centres under
the same, it has cone to notice that Sri R K
M sra, fornmer Dy. Production Manager, Kunda, 1is
responsi ble for msconduct, dereliction of duty,
m smanagenent and showing fictitious production of
terrycot cloth: Heis, therefore, placed under
suspension with inmediate effect ............... "

(Underlinings are ours)
504
On the 1st of /February, 1983 the order of suspension
was A revoked and on 10th of February, 1983 the inpugned
order term nating his services being to the foll ow ng effect
was passed: -

"The undersigned ~hereby gives notice to Shri
R K. Msra, Deputy Production Manager, Production
Center, Kunda, Prataapgarh, Salon  Rai « Bareilly
that his services are no nore required.and his

service will be deened to be ternminated from
recei pt of this notice by him It is directed that
he will be entitled to receive one nonth's salary

inlieu of notice period on the sane rate on which
he was receiving salary before termnation of his
service."

The appell ant chall enged the order of termination of
his service before the Allahabad H gh Court but™ the High
Court declined to interfere by holding that the term nation
was not punitive and the question of breach of principles of
natural justice did not arise.

It is not disputed that the enployer-Corporation is
"State’ within the neaning of Article 12; yet it has not
been contended-and rightly-that the protection of Article
311(2) of the Constitution is avilable to the enpl oyees of
the Corporation. The appellant has however, clainmed that he
is entitled to the protection of Article 14 and 16 of the
Constitution; though his order of termnation is‘innocuous
the setting in which it has been made clearly nakes it an
order of dismissal and the High Court has gone wong in
hol ding that the order of term nation was not punitive; as
service was deternined by the order of termnation attaching
stigna the appellant was entitled to a heari ng commensurate

with rules of natural justice and in the absence of that
opportunity of being heard the order is liable to be
guashed.

It cannot be disputed that tenporary service can be
term nated by notice. The order of appointnent in the
appellant’s case nmmde it abundantly clear that with a
nmonth’s notice or paynent of salary mlieu of notice such
term nation could be effected by either side Rule 63 of the
Corporation Rules made in exercise of Article 127 of the
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Articles of Association of the Utar Pradesh State Handl oom
Corporation Limted recognised such a power. That Rule
provi des: -

" 1. The appointing authority may, at any
time, during the pendency of the tenporary tenure
term nate the services of a tenporary enpl oyee by
giving him one nonth’s notice or enolunents for
such | esser period by H

505
whi ch the notice falls short of one nonth.

2. The tenporary enpl oyee, on his part, shal
have the option of quitting service by giving one
nonth’s notice to the appointing authority or
paying to the Corporation an anount equal to his
one nmonth's pay .. "

The order of termination -of service in this case is indeed
i nnocuous. The appellant is not entitled to the protection
of Article 311(2) of the Constitution not being a nenber of
a civil service of the Union "or.a State nor holder of a
civil post under the State but his own Service Rul es provide
under Rule 68 that if the punishnment of discharge or
dismissal is i mposed,” an enquiry conmensur at e with
requi rements of natural justice is a condition precedent.
Admittedly no such enquiry has been held. The question that
crops up here for/ determ nation, therefore, is whether the
i mpugned order was an order of termination sinpliciter or
really anounted to an order of dismssal. In Purshotam La
Dhingra v. Union of \ India, [ 1958] SCR 828. ‘a Constitution
Bench of this Court stated:-

"This use of ~ _expression "term nate’ or
"di scharge’ is not conclusive. In spite of the use
of such innocuous expressions, the Court. has to
apply the two tests nentioned above, nanely. (1)
whet her the servant had a right to the post or the
rank or (2) whether he has been visited with evi
consequences of the kind herinbefore referred to?
If the case satisfied either of the two tests then
it must be held that the servant has been puni shed
and the termination of " his service nust be taken
as a disnissal or renoval from service or the
reversion to his substantive rank nust be regarded
as a reduction in rank and if the requirements of
the rules and Article 311, which give protection
to Governnment servant have not been conplied with
the termination of the service or-the reduction in
rank nust be held to be wongful and in violation
of the constitutional right of the servant.

This view has been approved by anot her Constitution Bench of
this Court in Chanpaklal Chimanlal Shah v. The Union of
India, [ 19641 5 SCR 190. After indicating approval,
Wanchoo, J. as he then was, spoke for the Constitution Bench
t hus: -

"It is well known that Government does not

term nate

506

nate the services of a public servant, be he even
a temporary servant without reason; nor is it
usual for Governnment to reduce a public servant in
rank wi thout reason even though he may be hol di ng
the higher rank only tenpoarily. One reason for
termnating the services of a tenporary servant
nmay be that the post that he is holding cones to
an end. In that case, there is nothing further to
be said and his services term nate when the post
cones to an end. Simlarly a Governnent servant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

507

temporarily officiating in a higher rank nay have
to be reverted to his substantive post where the
i ncumbent of the higher post cones back to duty or
where the higher post created for a tenporary
period comes to an end. But besides the above, the
CGovernment may find it necessary to termnate the
services of a tenporary servant if it is not
satisfied with his conduct or his suitability for
the job and/or his work. The same may apply to the
reversion of a public servant from a hi gher post
to a lower post where the post is held as a
tenmporary nmeasure. This dissatisfaction wth the
work and/or conduct of a tenporary servant nay
arise on conplaint against him In such cases two
courses are open to Governnent. It may decide to
di spense with the services of the servant or
revert him to his substantive post wthout any
action being taken to punish himfor his bad work
and/or conduct. O the Government nmay decide to
puni sh -~ such a servant  for his bad work or
m sconduct, in _which case even though the servant
may be tenporary, he wll have the protection of
Article 311(2). But even where it is intended to
take action by way of punishment what usually
happens i's that sonething in the nature of what
may be called a prelinmnary enquiry is first held
in connection with the _alleged  msconduct or
unsati sfactory work. In this prelimnary enquiry
the expl anation of the -governnent servant nmay be
taken and docunentary and even oral evidence nay
be considered. It is usual when such a prelimnary
enquiry makes out a prina facie case against the
servant concerned that charges are then  framed
against him and he is asked to show cause why
di sciplinary action be not ~taken against him An
enquiry officer (who may be hinmself in the case
where the appointing authority 1is other than the
CGovernment) is appointed who holds enquiry’ into
the charges comunicated to the servant concerned
after taking his explanation and his enquiry is
hel d in accordance with the principles of natura

justice. This is what is known as a fornal
departnental enquiry into the conduct of a public
servant .......

"Cenerally therefore a prelinmnary enquiry is
usually held to determine whether . a prim facie
case for a formal departmental enquiry is nade
out, and it is very necessary that the Two should
not be confused. Even where CGovernnent ~does not
intend to take action by way of punishnent agai nst
a tenporary servant on a report of bad ‘work or
m sconduct a prelimnary enquiry is wusually is
held to satisfy Governnment that there is reason to
di spense with the services of a tenporary enployee
or to revert him to his substantive post, for as
we have said already, CGovernnent does not usually
take action of this kind wthout any reason
Therefore when a prelinmnary enquiry of this
nature is held in the case of a tenporary enpl oyee
or a GCovernnent servant holding a higher rank
temporarily it nust not be confused with the
regul ar departnental enquiry (which generally
follows such a prelimnary enquiry) when the
CGovernment decides to frame charges and get a
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departnental enquiry nmade in order that one of the
three major punishnments already indicated may be
inflicted on the government servant. Therefore, so
far as the prelinmnary enquiry is concerned, there
is no question of its being governed by Article
311(2) for that enquiry is really for the
sati sfaction of government to decide whether
punitive action should be taken or action should
be taken under the contract or the rules in the
case of a tenporary governnment servant or a
servant hol ding higher rank tenmporary to which he
has no right. In short a prelimnary enquiry is
for the purpose of <collection of facts in regard
to the conduct and work of a government servant in
which he may or nmay not be associated so that the
aut hority concerned  may decide whether or not to
subj ect the servant. concerned to the enquiry
necessary under Article 311 for inflicting one of
the three major punishnents nentioned therein
Such a prelimnary enquiry nmay even be held ex
parte, for it is nerely for the satisfaction of
CGovernment, though usually for the sake of
fairness, explanation is taken fromthe servant
concerned ‘even-at such an enquiry."

Both Pershotam Lal Dhingra's case (supra) and Chanpaklal’s

case

508

(supra) were referred to and relied upon in Shanmsher Singh &

Anr. v. State of Punjab, [1975] 1 SCR 814. This is a case

whi ch was heard by a 7-Judge Bench. Ray, CJ., who spoke for

the mpjority of five considered all the cases rendered by

this Court till then touching on the point and at page 841

of the Reports stated as follows: -

"The form of the order is not decisive as to
whet her the order is by way of punishnent. Even an
i nnocuously worded order - termnating the service
may in the facts and circunstances of the case
establish that an enquiry into allegations of
serious and grave char act er of m sconduct
i nvol ving stigma has been_ nade in-infraction of
the provision of Article 311. In such-a case the
simplicity of the formof the order will not give
any sanctity."”

In Sharnsher Singh's case (supra) the ratio of the two
earlier Constitution Bench judgrment was approved. On facts
it was found that the order of termination though innocuous
in form was really an order by way of punishnent renoving
the appellant fromservice on the basis of charges of gross
m sconduct found to have been established by an exparte
enquiry conducted by the S.P. Vigilance Departnment with the
only object of ascertaining truth of the alleged misconduct
and for the purpose of dismissing or renoving the appellant,
if charges were found established. It was ultimately on the
basis of specific findings recorded by the S.P. Vigilance
that the appellant’s services were termnated. The Court
found that the enquiry by the S.P. Vigilance was essentially
and in character and object different from the informa
enquiry into the and in object different fromthe informa
enquiry into the suitability of the appellant. Ray, CJ. in
Shanmsber Singh’s case (supra) further pointed out:-

"The fact of holding an enquiry is not al ways
concl usive. What is decisive is whether the order
is really by way of punishment ..... A probationer
whose ternms of services provided that it could be
term nated without any notice and wthout any
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cause being assigned could not claim the
protection of Article 311(2).

An order terminating the services of a
tenmporary servant or probationer wunder the Rules
of enploynment and without anything nmore will not
attract Article 311. \Where a departnental enquiry
is contenplated and if an enquiry is not in fact
proceeded with Article 311 will not be attracted

509
unless it can be shown that the order though
unexceptionable in formis made follow ng a report
based on m sconduct. "

In Regional WManager & Anr. v. Pawan Kumar Dubey, [1976] 3

SCR 540 it was observed by this Court thus: 1

"We think that the principles involved in
applying Article 311(2) having been substantially
expl ained in Shansher Singh’s case (supra) it
shoul d'not no |onger 'be possible to wurge that
Sughar Singh’s case could give rise to sone
nm sapprehensi on of the | aw. | ndeed we do not think
that-the principles of | aw declared and applied so
often have really changed. But the application of
the same lawto the differing circunstances and
facts of ~various cases which have cone up to this
court could create the inpression sone tines that
there is sonme conflict between decisions of this
Court. Even where there  appears to be sone
conflict, it would, we think, vanish when the
rati o deci dendi of ~each case is correctly
understood. It is the rule deducible from the
application of  lawto the facts and circunstances
of a case which constitutesits ratio decidend
and not some concl usion based upon facts which may
appear to be similar. One additional or different
fact can make a word of difference between
conclusions in two cases even when the same
principles are appliediin each case to simlar
facts .. "

As we have already observed, though the provisions of
Article 311(2) of the Constitution do not apply, the Service
Rul es which are almst at par make the decisions of this
Court relevant in disposing of the present appeal. In
several authoritative pronouncenents of this Court, the
concept of 'notive' and ’'foundation’ has been brought in for
finding out the effect of the order of termnation. If the
del i nquency of the officer in tenporary service is taken as
the operative notive in termnating the service, the order
is not considered as punitive while if the order of
termnation is founded wupon it, the termination is
considered to be a punitive action. This is so on account of
the fact that it 1is necessary for every enployer to assess
the service of the tenmporary incunbent in order to find out
as to whether he should be confirmed in his appointnment or
his services should be termnated. It nay al so be necessary
to find out whether the officer should be tried for some
nore tinme on tenporary basis. Since bothin regard to a
temporary enployee or an officiating enployee in a higher
post such H
510
an assessnent woul d be necessary nmerely because the
appropriate authority proceeds to mmke an assessnent and
| eaves a record of its views the sane woul d not be avail abl e
to be wutilised to make the order of termination foll ow ng
such assessnent punitive in character. In a |arge denocracy
as ours, admnistration is bound to be inpersonal and in
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regard to public officers whether in Government or public
Cor porati ons, assessnents have got to be in witing for
pur poses of record. We do not think there 1is any
justification in the contention of the appellant that once
such an assessment is recorded, the order of termnation
made soon thereafter nust take the punitive character.

There may be cases where an enquiry is undertaken and
prima facie naterial for serious charges are found; by
disclosing the result of such prelimnary enquiry, the
of ficer concerned is put under suspension in contenplation
of disciplinary action. After such steps have been taken
the enpl oyer/appropriate authority decides not to continue
the departnmental proceedings but nakes an order term nating
the service, as has been done in this case.

Counsel for the respondents pointed that that in the
matter of ordering termnation of service of a tenporary
enpl oyee, the order follows a review of his working. Unless
the term nation is ordered because there is no need for the
post, in /'the absence of reasons for termination, the action
is open. ‘to challenge as arbitrary, particulary when other
simlarly situated enployees are continued in service. Wen
reasons are given, they are bound to disclose adverse
features of the enployee ~and disclosure of such features
beconme the ground of challenge of the order on the plea that
termnation is not innocuous. To neet this position, the
distinction between 'notive’ and ’foundation’ has been
adopted by the courts. As long as the adverse feature of the
enpl oyee remains the notive and does not becone transformnmed
as the foundation of the order  of termnation it 1is
unexceptionabl e. No straight jacket test canbe laid down to
di stinguish the two and whether 'notive’~ has  becone the
foundation has to be decided by the court with reference to
the facts of a given case. The two are certainly two points
of one line-ordinarily apart but when “they come together
"notive' does get transforned and nerges into foundation

As has been held by a three-Judge Bench in State of
UP. v. RamC handra Trivedi, [1977] 1 SCR 462 the position
inregard to cases of the present nature is clear and the
exam nation of the decisions of this court shows that there
is no real conflict in their ratio decidendi. On facts as
established in different cases, courts have applied the
known
511
tests and in order that conplete justice nay be done on-the
facts found, there have been puni shabl e devi ati ons.

We may point out that this Court in a Consitution Bench
judgrment in the case of State of Orissa & Anr. v. Ram
Nar ayan Dass, [ 1961] 1 SCR 606, indicated:-

"The fact of the holding of an enquiry is not
decisive of the question. Wat is decisive is
whether the order in the light of the“decisions
l ai d down in Parshotam Lal Dhingra's case.

Keeping in view the principles indicated above, it is
difficult to accept the claimof the appellant. He was a
temporary servant and had no right to the post. It has also
not been denied that both under the contract of service as
also the Service Rules governing him the enployer had the
right to ternminate his services by giving himone nonth’'s
notice. The order to which exception is taken is expressly
an order of termination in innocuous terms and does not cast
any stigma on the appellant nor does it visit himwth any
evil consequences. It is also not founded on nisconduct. In
the circunstances, the order is not open to challenge

W nmay point out that the learned Solicitor Genera
appearing for the Corporation had at the comencenent of the
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argunents suggested that the appellant could be given sone
conpensation for termnation. Odinarily, wunder the |aw he
would not be entitled to conpensation in a case of this
type, but since he has been put out of enploynment at an
advanced age and it my be difficult for himto get an
alternate enploynent, while dismssing his appeal we think

it reasonable to call wupon the Corporation to pay a
consol i dat ed anmobunt of Rs. 25000 (Rupees Twenty-five Thousand
only).

Accordingly the appeal is dismssed. The anount of
Rs. 25,000 as indicated above nay be paid to the appellant
within one nonth from today. There would be no order for
costs.
P.S. S Appeal dism ssed.
512




