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ACT:
Special judges jurisdiction of-Convicting of  offence not
specifically empowered to try-Defect of jurisdiction, if

cur abl e-West Bengal Crim nal Law Amendnent (Special Courts)
Act, 1949 (W B. XXI O 1949), s. 4(2),  Schedul e-Cri nm nal
Law Anendnent Act, 1952 (XLVI of 1952)-Code of  Crinmina
Procedure (V of 1898), S. 529(e)-Indian Penal Code (XLV of
1860), ss. 116, 161 and 165A

HEADNOTE:

On Septenber 6, 1952, the appellant, who was being tried by
an Assistant Sessions Judge and a jury, was - caught while
giving a bribe to one of the jurors. By a notification
dated Novenber 27, 1952, the Governnent —of West Bengal
acting under s. 4(2) O the Wst Bengal Crimnal Law
Amendnent (Special Courts) Act, 1949, entrusted the case
agai nst the appellant under s. 161/116 Indian Penal Code to
the Special judge, Burdwan, for trial. Before this date as
a result of the introduction of s. 165A in the Indian Pena
Code by the Crimnal Law Arendnent Act, 1952, providing for
puni shnent for abetnent of offences under ss. 161 and / 165,
abetment of s. 161 had ceased to be an offence under s.
161/ 116 though it was an of fence specified in the< Schedul e
to the West Bengal Act. The records were received by the
Speci al judge on Decenber 23, 1952, and he took cognizance
of the case. On February 10, 1954, a charge under s. 165-A
Indian Penal Code was framed by the Special judge and  on
July 7, 1954, the appellant was convicted under s. 165-A and
sentenced to rigorous inprisonment for six nonths. An
appeal to the High Court of Calcutta was dismi ssed. The
appel | ant obt ai ned special |eave and appeal ed.

Hel d, that the special judge had no jurisdiction to try and
convict the appellant for the of fence under s. 165A Indian
Penal Code as when the case was distributed to the Specia
judge s. 165A was not one of the offences specified in the
Schedule of the Wst Bengal Act. The case which was
distributed to the Special judge was one under s. 161/116
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I ndi an Penal Code, an of fence which was non-existent at that
time. Section 165A cannot be deened to have been specified
in the Schedule nerely because abetnment of the offences
under ss. 161, 162 163 and 165 |Indian Penal Code was
specifically nentioned in the Schedule. The offence under
s. 165A is a distinct offence. It is not nerely a
restatement of the offence of abetnent under s. 116 ; it
conprises also abetnent under s. 109 and provides for in
enhanced penal ty.

This defect of jurisdiction could not be cured by s. 529(e)
of the Code of Criminal Procedure. Section 529(e) applied
to
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Magi strates and would not apply to Special judges whose
jurisdiction arose not-on their taking cognizance under s.
190 of the Code but on the case for offences specified in
the Schedule being distributed to them by the State
Gover nnent, by a proper notification.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI.CTI ON: Crimnal Appeal No. 29 of
1956.

Appeal fromthe judgnent and order dated August 24, 1955, of
the Calcutta High Court, in Crimnal Appeal No. 196 of 1954,
arising out of the judgnment and order dated June 7, 1954, of
the Court of the Judge, Special Court, Burdwan, in Specia
Court case No. 10 of 1952.

S. C. Issacs and S. N._ Mikherjee, for the appellant.

B. Sen and P. K Bose, for the respondent.
1958. Septenber 11. The Judgnment of the Court was delivered
by

KAPUR J.-This is an appeal by leave of 'the H gh Court of
Calcutta against the judgnent-and order of that Court
dismssing the appellant’s appeal against the order of
conviction by the Special Court of Burdwan for an  offence
under s. 165-A, Indian Penal Code and six nonths’  rigorous
i mprisonnent.

The facts leading to this appeal are that one Istipada Ghosh
and his son were being tried in the court of an - Assistant

Sessions Judge, Burdwan, with a jury of five: During the
course of the trial the appellant approached one of the
jurors Baidya Nath Mikherjee and offered him- illega

gratification as an inducerment for giving a verdict
favourable to Ghoslies. On the norning of  Septenber 6,
1952, the juror narrated these facts to the police and
thereupon the officer in charge sent a Sub-Inspector to
arrest the appellant if he offered the bribe. After a
little while the appellant came to the appointed place and
offered Rs. 40 in four 10 rupee notes to the juror “and while
he was trying to pass those notes to the juror the Police
Oficer arrested the appellant. The First Information
Report for an offence under ss. 161/116, |ndian Penal = Code
was nmade soon after. And after investigation a report
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was made by the police officer in charge Burdwan police
station which resulted in the case being sent to the Specia
Judge, Burdwan. On Novenber 27, 1952, the Government issued
the follow ng notification No. 6603J under s. 4(2) of the
West Bengal Crimnal Law Arendnent (Special Courts) Act,
1949 (W B. XXI of 1949):

" In exercise of the power conferred by sub-section (2) of
section 4 of the Wst -Bengal Cimnal Law Amrendnent
(Special Courts) Act, 1949 (West Bengal Act XXI of 1949),
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the Governor is pleased to distribute to the Burdwan Specia
Court constituted by notification No. 4632J, dated the 22nd
August, 1952, under section 2 of the said Act the follow ng
cases involving offences specified in the Schedule to the
said Act to be tried by the said Special Court:-

(4) The State versus Bhajhari Mndal, son of Bhuson Chandra
Mondal of Katwa Station Bazar Police Station Katwa, district
Burdwan tinder sections 161/116 of the Indian Penal Code.
This notification shows that the offence charged agai nst the
appel l ant was one under ss. 161/116 of the Indian Pena
Code.

The order sheet of the Special Court shows that the records
of the case State v. B. C. Mondal under ss. 161/116 Indian
Penal Code were received by the Special Judge on Decenber
23, 1952, and the Special Court took cognizance of the case,
the appellant was summoned for appearance on January 22,
1953, and he did appear on that-day. On Decenmber 21, 1953,
after several adjournments the hearing of the case was fixed
for January 29, 1954, on which date the exam nation of
wi t nesses. comrenced. On February 10, 1954, a charge under
s. 165A, Indian Penal Code was framed by the Special Judge.
The trial ended on June 7, 1954, and the appellant was
convicted wunder s. 165A of the Indian Penal Code and
sentenced to six nonths’ rigorous inprisonnent. Agai nst
this order of conviction the appellant took an appeal to the
Hi gh Court of Calcutta which was dism ssed.. It held that
t he appel -
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lant had rightly been convicted under s. 165, A and that the
Speci al Court had jurisdictionto try the offence under that
section fromJuly 28, 1952, to May 9, 1953, under s. 7 of
the Central Act (XLVI of 1952) and from May 9, 1953, under
the West Bengal Act (W B. XV of 1953). It also held that
any defect in the taking of cognizance was curabl e ' under
s. 529 (e) of the Criminal Procedure Code and that as a
matter of fact the Special Judge took cognizance under s.
165A and not under ss. 161/116, Indian Penal Code. On
Decenmber 16, 1955, the Hi gh Court granted | eave to appeal to
this Court.

Counsel for the appellant has not contested the appeal on
any question of fact but has confined his argunents to the
guestion of jurisdiction. He contended that the Specia
Judge had no jurisdiction to try the case as (1) at the tine
he took cogni zance of the case, s. 165A, Indian Penal Code,
was not an of fence specified in the Schedule of Wst Benga
Act  XXI of 1949; (2) the case distributed to him was one
under ss. 161/116 an offence which no | onger existed in the
Indian Penal Code; (3) the Special Judge was exercising
jurisdiction under the West Bengal Act (W B. XXI of ~ 1949)
and not under the Central Act (XLVI of 1952) as no - Specia
Judges were appointed by the State Governnent under that
Act; (4) the appellant could not be tried under the West
Bengal Act XV of 1953 because there was no distribution of a
case agai nst himunder s. 165A, Indian Penal Code. |n order
to decide these matters it is necessary to set out the dates
on which the various statutes cane into force and to See
what provisions were nade therein. On March 11, 1947,
Prevention of Corruption Act (Act 11 of 1947) was enacted by
the Central Legislature. The West Bengal Legi sl ature
enacted the West Bengal Crimnal Law Amendrment Act of 1949
(W B. XXI of 1949) which received the assent of the
CGovernor-Ceneral on June 23, 1949. |Its preanble shows the
objects of the Act to be nobre speedy trial and nore
effective punishnment of certain offences. By s. 2 of this
Act, Special Courts were set up in Wst Bengal which under
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s. 3 were to be presided over by Specia

1280

Judges. Section 4 provided for allotnent of cases for tria
to the various Special Judges and also authorised the
Provi nci al Government to transfer any case fromone Specia
Judge to another and to meke nodifications in the
description of cases (whether in the name of the accused or
in the charges preferred or in any other manner) as may be
consi dered necessary. The Special Judge bad jurisdiction to
try the cases for the tine being allotted to himunder s. 4
(1) in respect of such of the charges for the offences
specified in the Schedule as may be preferred against the
accused. Al'l cases pending before any court or before any
other Special Judge were deened to be transferred to the
Speci al Judge to whomthey were allotted. The Special Judge
when trying a case allotted to him could also try any
of fence whether specified in the Schedule or not with which
an accused coul d be charged at the same trial. By s. 5 the
Speci al Judge coul d take cognizance of a case wthout the
case being conmitted and was to follow the procedure of
warrant cases and the court of the Special Judge was deened
to be a court of Session trying without a jury. By s. 8
rul es of evidence were amended in certain particulars. Sec-
tion 9 provided for enhanced punishment. By S. the
provisions of the Prevention of Corruption Act were nmade
applicable. The schedule to the Act enunerates the of fences
triable by a Special Judge, the relevant itens of which
wer e:

(1) " An offence punishable under ss. 161, 162, 163 or s.
165 of the Indian Penal Code.

(8) Any conspiracy to comrit or any attenpt-to commit or
any abetnment of any of the offences specified initens 1 to
7",

On July 28, 1952, the Central Legislature enacted the
Crimnal Law Amendment Act (Act XLVl of 1952) by s. 3 of
which an offence of abetnment, s. 165A-with an /enhanced
puni shment was inserted

S. 165A. " Whoever abets any offence punishable  under
section 161 or section 165, whether or not that
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offence is commtted in consequence of the abetnent, shal
be punished with inprisonnent of either description for _a
term which may extend to three years, or with fineor wth
both ".

By s. 6 the State Governnent were authorised by notification
to appoint Special Judges for various areas to try the
fol |l owi ng of fences:

(a) " an offence punishabl e under section 161, section 165

or section 165A of the Indian Penal Code (Act XLV of 1860)
or subsection (2) of section 5 of the Prevention of
Corruption Act (Il of 1947);

(b) any conspiracy to comrit or any attenmpt to conmmit or
any abetnent of any of the offences specified in clause
(a)............... "

By s. 7 exclusive jurisdiction was conferred on Specia
Judges. The effect of this enactnent was the insertion in
the Penal Code of an offence 165A and the creation of
Speci al Judges to be appointed by the State. On August 12,
1952, the Central Legislature passed another Act, the
Prevention of Corruption (Second Anmendnent) Act (59 of
1952), s. 3 of which changes the rules of evidence in regard
to presunption and onus by adding sub-s. 2 tos. 4 of the
principal Act by which it was provided:

VWere in any trial of an offence punishable wunder section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

165A of the Indian Penal Code (Act XLV of 1860) it is proved
that any gratification (other than legal renuneration) or
any val uabl e thing has been given or offered to be given or
attenpted to be given by an accused person, it shall be
presuned unless the contrary is proved that he gave or
offered to give or attenpted to give that gratification or
that valuable thing, as the case may be, as a notive or
reward such as is nentioned in section 161 of the |ndian
Penal Code or, as the case may be, without consideration or
for a consideration which he knows to be inadequate "

On July 30, 1952, an Act, to amend the West Bengal Act XXl
of 1949, the West Bengal Crimnal Law Anmendnent (Specia
Court Anending Act) (W 'B. XlII of 1952) received the assent
of the President and cane into force. Section 3 of this Act
substituted a new

S. 2 in place of s.”2 of the Wst Bengal Act (W B. XX
1282

of 1949). Thi-s substituted section authorised the State
Government to constitute Special Courts and to appoint
Speci al = Judges to preside  over such courts which had
jurisdiction throughout West Bengal . By s. 5, the follow ng
was substituted in place of s. 4 of the Wst Bengal Act XX
of 1949:

" (1) Notwi thstanding anything contained in the Code of
Crimnal Procedure, 1898 (Act V of 1898) or in any other
law, the offences specified in the Schedul e shall be triable
by Special Courts only:

Provi ded that when trying any case, a Special Court may al so
try any offence other than an offence ,specified in the
Schedule, wth which the accused may under the Code of
Crimnal Procedure, 1898, be charged at the sane trial

(2) The distribution anobngst Special® Courts of cases
i nvol ving of fences specified in the Schedule, to be tried by
them shall be nmade by the State Government "

The Schedul e under the West Bengal Act (WB. XXI of 1949)
was also amended by the insertionof s. 164 Indian Pena
Code only. The West Bengal Act ‘XXI of 1949 was further
anmended by the West Bengal Crimnal Law Anmendnent ~ (Specia
Courts) Anmending Act, 1953 (Act XV of 1953). 't received
the assent of the President and came into force on My 9,
1953. This Act added s. 165A, Indian Penal Code in item No.
1 of the Schedul e of the 1949 West Bengal Act.

The result of these various enactnents, Central as well as
State was the creation of Special Courts to try offences
which were specified in the case of Wst Bengal (W B. XX
of 1949) in the Schedule and in the case of Central Act in
the body of the Act itself The West Bengal Act (W B. XX
of 1949) created Special Judges to try cases involving
of fences specified in the Schedule and allotted to them by
the State Governnent al one. Under the Central Act (XLVI of
1952) also the State CGovernnent was aut horised to- appoint
Speci al Judges and the of fences specified in the Act were
triable by such Judges as stated in s. 7(2) of the Act. The
procedure to be foll owed by the
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Speci al Judges was that prescribed for the trial of warrant
cases. Therefore the jurisdiction of Special Judges

appoi nted wunder this State enactnent to try cases relating
to offences specified in the Schedul e arose only when they
were allotted to them By the West Bengal Anending Act of
1952 (W B. Xl of 1952) in place of " Special Judges " the
words "Special Courts " were- substituted and two conditions
necessary for conferring jurisdiction on such Courts were:
(1) <cases to be tried related to offences specified in the
Schedule and (2) the State Governnent had to make the
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di stribution of such cases to the various Special Courts.
Therefore no Special Court had jurisdiction to try a case
unless it was for offences specified in the Schedul e and the
State CGovernnent distributed it to the Special Court.

The notification in the present case specified the nane of
the accused, the offence for which he was to be tried as one
under s. 161/116, Indian Penal Code, and the case was
distributed to the Special Court, Burdwan for trial. On the
date of the notification s. 161 and abetnment of s. 161 were
of fences specified in the Schedule but as a result of the
amendnent by the Crimnal | aw Anendrment Act 1952 (XLVL of
1952) s. 165A had been inserted in the Code providing for
puni shnent for abetnent of offences nentioned in ss. 161 or
165. Section 165A created a distinct and separate offence
and therefore abetment of an offence under s. 161 was no
[ onger an offence under s. 161/ 116 of the Code. Secti on
165A was not included inthe Schedule to the West Bengal Act
(W B. XXI of 1949). - Counsel for the State contended that
this section although not specifically nentioned was all the
time specified in and nmust be deened to have been specified
in the Schedule to the West Bengal Act (W B. XXI of 1949)
because item 8 specifically nentioned abetnent of offences
initems | to 7 and that s. 165A only prescribes puni shrment
for abetnent of offences under ss. 161 or 165 and cannot be
called a new or a/different offence. Section 165A is not
nerely a restatenment of the offence of abetnment under s. 116
of the Code. It

163
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al so conprises abetment wunder  s. 109 of  the Code and
provides an enhanced penalty of three years -inprisonnent
instead of 1/4th of three years inposeable under s. 116. It
further attracts the application of s.. 4 (2) of the
Prevention of Corruption Act (11 of 1947) as subsequently
anmended. It cannot be, said therefore that nerely because
the abetnent of an offence under s. 161 was specified in the
Schedul e of the West Bengal Act of 1949, s. 165A which did
not then exist in the Penal Code, nust be deened  to have
been specified therein. It is significant that" the West
Bengal Act was further amended on May 9, 1953, by Act XV of
1953 in order to include s. 165A in the Schedul e.

It appears therefore that under the notification the case
distributed to the Special Court for the appellant’s  tria
was for a non-existing offence because when the Specia
Judge took cogni zance of the case there was no such offence
as ss. 161/116 of the Indian Penal Code. The notification
did not mention s. 165A of the Code and at the tinme when the
Special Judge purported to take cognizance ' he had no
jurisdiction to do so and to try the case as the offence
under s. 165A was not in the Schedul e of the Wst  Benga
Act, 1949, as anended in 1952.

The crucial date for the purpose of deternining the
jurisdiction of the Court would be the date when the Court
recei ved the record and took cogni zance of the case and took
any step in aid of the progress of the case and not when the
evi dence of the witnesses began to be recorded. Under s. 4
of West Bengal Act (WB. XXI of 1949) as anended by the Act
of 1952 the jurisdiction of the Court arises when the
notification is issued distributing the case to a particul ar
Speci al Court giving the name of the accused and nentioning
the charge or charges agai nst hi mwhich nust be under one of
the offences specified in the Schedule. In the absence of
any of these elenments the Special Court would have no
Juri sdiction.

The Hi gh Court hel d.
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that the of fence under section 165A was always triable by
a Special Judge only from28th July, 1952, to 9th My, 1953,
under section 7 of the Central Act
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and from9th May, 1953, under the W B. Act XV of 1953 ".

As already stated the case which was distributed to the
Speci al Judge was one under s. 161/116, Indian Penal Code an
of fence not then existing in the Code and as s. 165A was not
in the Schedule as an offence triable by a Special Judge it
could not be held that the Special Judge was trying the
appel l ant for an offence under s. 165A. There is nothing to
indicate that the appellant was being tried upto My 9,
1953, under s. 7 of the Central Act. No notification of the
State CGovernnent appoi nting any Special Judge under s. 6 of
the Central Act (Act XLVI of 1952) was brought to our
notice. It was on the other hand stated by counsel for the
State that therewas no such notification. Nor is there
anything to show that the Special Judge of Burdwan was
trying the appellants’ case under s. 7 of that Act. W are
of the opinion that the trial was not under the Central Act,
1952. Nor could the trial be under the provisions of West
Bengal Act XV of 1953 because no distribution of the
appel lants’ case was made to the Special Judge by a
notification nmentioning the charge against himto be one
under s. 165A, Indian Penal Code. The High Court al so said:
“ It is true that if the offence under section 165A be
regarded as a distinct offence, the Special Judge appointed
under the W B. Act had no jurisdiction in Decenber 1952 to
t ake cogni zance of the offence and cogni zance coul d be taken
only by a Special Judge appointed under the  provisions of
the Central Act. But since in such case the Special Judge
nust be deenmed to have acted erroneously in good faith, the
provi sions of section 529(e) of the Crininal Procedure Code
woul d apply and the proceedi ngs woul d not be
vitiated......... It is trial ~without jurisdiction that
vitiates a proceeding (section 530 C. P. C) and not
taki ng of cogni zance in good faith w thout jurisdiction".

But that with respect, is an erroneous application of s. 529

of the Code of Crimnal Procedure which provides:
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" |If any Magistrate not enmpowered by law to do any of the
foll owi ng things, nanely:

(e) to take cognizance of an offence under section 190, sub-
section (1), clause (a) or clause (b);

erroneously in good faith does that thing,-his ~proceedings
shal | not be set aside nmerely on ground of his not being so
enmpowered. "

This section applies to Magistrates and would not apply to a
Speci al Judge whose jurisdiction arises not on his taking
cogni zance under s. 190 of the Code of Crimnal Procedure,
but on the case for an offence specified in the" Schedul e
being distributed to him by the State Governnent by
notification. The defect of jurisdiction therefore ' cannot
be cured by s. 529(e) of the Code of Crimnal Procedure.
The Special Judge war, consequently not a Court of conpetent
jurisdiction and the proceedings before himwere null and
i nef f ect ual

We are of the opinion, therefore, that when the case was
distributed to the Special Court which is the basis of the
jurisdiction of that Court, s. 165A was not one of the
of fences specified in the Schedule and consequently the
appel lant could not be tried for and convicted of that
of f ence. The conviction is therefore by a Court which had
no jurisdiction to try the case against the appellant and
the whol e proceedings in this case are null and void.
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W would accordingly allow the appeal and set aside the
conviction of the appellant under s. 165A,

l. P. C., and the sentence inposed thereunder.

Appeal al | owed.
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