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JUDGVENT:
JUDGMENT

S.B. SINHA,  J :

1. Leave granted.

2. The i mpugned judgnent is one of reversal of a judgnent of acquitta
passed by the |l earned Trial Judge in favour of the appellant.

3. Respondent ‘herein all egedly, on diverse dates, advanced a sum of Rs.
3,16,000/- to the appellant who issued a cheque for the said anpbunt on
18.12.1995. The sai d cheque was di shonoured on the ground of \021linsufficient
fund\ 022. Allegedly, when the matter was brought to the notice of the
appel | ant, he undertook to remt the anpbunt on or before 30.01.1996. The
cheque was agai n presented but the same was not encashed on the ground

\ 023paynent stopped by the drawer\024.

4. On the aforenentioned prem se, a conplaint petition was filed by the
respondent herein agai nst the appellant under Section 138 of the Negotiable
Instrunments Act (for short \023the Act\024).

5. The conpl ai nant in support of its case |led evidence to show that he
had advanced various suns on the follow ng termns:

\0230n 31-1-94 a sumof Rs. One | akh; on 8-6-94, Rs.
86, 000/ -; on 12-6-94, Rs. 28,000/-; on 23-4-95, Rs.
50, 000/- on 18-6-95, Rs. 40,000/- and on 7-8-95,

Rs. 12,000/-.\024

6. Def ence of the appellant, on the other hand, was that he had issued

bl ank cheques for the purpose of purchase of spare parts, tyres, etc. in
connection with the business of transport services run/in the nane of hi's
brother. The blank cheques used to be returned by the sellers of spare parts,
etc. when the anobunts were paid. According to the appellant, the

conpl ainant |lifted the inmpugned cheque book put in the bag and kept in his
shop. Appellant in support of his case exam ned the Bank Mnager of the

Bank concer ned.

7. The | earned Trial Judge upon analyzing the naterials brought on
records inter alia held:

(1) The conpl ai nant hi nmsel f who had not sufficient funds and used to
borrow the same fromhis brothers, father and others failed to show

that he had any financial capacity to advance such a huge anount.

(ii) As all the transactions were admittedly recorded by himin a diary
whi ch havi ng not been produced, an adverse inference should be

dr awn.
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(iii) The conplainant failed to prove before the Court that there had
been any commercial or business transacti on between hinmsel f and

the accused. The conpl ai nant had not charged even any interest

al though a huge sum was all egedly advanced on diverse dates.

(iv) From Ext. D1 the counterfoil of the cheque book issued to the
appel l ant fromthe bank it appeared that whereas cheque No.

782460 was presented before the bank for collection of the dues on
30.12.1993, cheque No. 782451 of the same cheque book reached

the bank only on 8.01.1996. It was, therefore, opined that if the

| ast cheque reached the bank for collection on 30.12.1993, in

normal and reasonabl e course cheque No. 782451 nust have been

i ssued even prior thereto.

(v) The docunentary evi dence substantiates the case of the accused

that cheque No. 782451 allegedly given by himon 18.12. 1995 was

not genui ne.

(vi) The conpl ai nant contradi cted hinself insofar as whereas in the
conplaint petitionhe inter alia alleged that the | oan was rai sed by
himfromhis father as also fromothers; in his evidence, he did not

state that he had borrowed any anount fromthird parties.

(vii) The cheque dated 18.12.1995 which is said to have been handed

over to himon5.10. 1995 shoul d have been encashed i mredi ately

after the date of issue as heis said to be in need of noney which

was not done.

(viii) Al though the burden of proof was on the appellant, he, in view of

t he af orenentioned circunstances, nmust be held to have

di scharged the sane.

8. The Hi gh Court, however, by reason of the inpugned judgnent
reversed the said findings of the learned Trial Judge holding inter alia that
the appel |l ant havi ng not exam ned hinsel f cannot be said to have discharged
the burden of proof cast on himin ternms of Section 139 of the Act stating:

(i) \ 023\ 005Virtual ly, the accused has not adduced any evidence to
establish the specific case set up by himthat the cheque | eaf was

pl aced i nside a bag and that the above bag was kept in the shop of
the compl ai nant and that the conplainant has lifted the particular
cheque | eaf during the period the bag was kept in his shop. He has
al so not adduced any evidence to establish his contention that he,
enpl oyed as a driver in the KS. R T.C., was also involved in

managi ng the private bus owned by his brother and that he used to

i ssue bl ank cheques for the purchase of spare parts, tyres, etc. The
above are matters that he could have adduced i ndependent

evidence in support. But he has declined to do so\005\ 024

(ii) No adverse interference could have been drawn by the Trial Court
only because the purported diary was not produced.

(iii) The finding of the Trial Judge that it was difficult to believe that
t he conpl ai nant has advanced diverse ambunts without any
stipulation as to interest is not supported by any evidence.

Al t hough, ordinarily a judgnent of acquittal should not be reversed
when two views are possible, the H gh Court opined that the Trial Judge had
proceeded and adjudged the evidence on an incorrect prenmse that it was for
the conpl ainant to establish the details of the transaction

The High Court recorded a judgnent of conviction and sentenced the
appel l ant to undergo inprisonnment till the rising of the court and to pay a
sum of Rs. 3,16,000/- by way of conpensation

9. Appel l ant is, thus, before us.

10. M. Ranmesh Babu M R, |earned counsel appearing on behalf of the
appel l ant, would subnit that the H gh Court conmitted a nmanifest error in
reversing the judgnent of acquittal passed by the |earned Trial Judge
conpletely on a wong prem se inasmuch as for discharging the burden of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 6

proof it was not necessary for the appellant to examne hinself. Materials
brought on record, the | earned counsel would contend, having been found to
be sufficient for shifting the burden of proof upon the conplainant as the
accused had di scharge his primary onus, the H gh Court conmitted a serious
error in passing the inpugned judgment. Strong reliance in this behalf has
been placed on MS. Narayana Menon Alias Mani v. State of Kerala and

Anot her [(2006) 6 SCC 39].

11. Ms. Rachna Srivastava, |earned counsel appearing on behalf of the
conpl ai nanat \ 026 respondent, on the other hand, would submit that having
regard to the fact that the appellant had raised a specific defence, viz., theft
of the cheque book, it was for himto prove the same and as he has not

exam ned hinsel f, the inpugned judgnent should not be interfered wth.

12. The Act raises two presunptions; firstly, in regard to the passing of

consi deration as contai nedin Section 118 (a) therein and, secondly, a

presunption that the holder of cheque receiving the same of the nature

referred to in Section 139 discharged in whole or in part any debt or other

liability, Presunptions both under Sections 118 (a) and 139 are rebuttable in

nature.  'Having regard to the definition of terns \021lproved\ 022 and \021di sproved\ 022 as
contained-in Section 3 of the Evidence Act as also the nature of the said

burden upon the prosecution vis-‘-vis an accused it is not necessary that the

accused must step into the witness box to discharge the burden of proof in

terns of the aforenentioned provision

13. It is furthernore not in doubt or dispute that whereas the standard of
proof so far as the prosecution is concerned-is proof of guilt beyond al
reasonabl e doubt; the one on the accused is only mere preponderance of
probability.

14. The | earned Trial Judge had passed a detailed judgment upon

anal ysing the evidences brought on record by the parties in their entirety.
The crimnal court while appreciating the evidence brought on record nay
have to weigh the entire pros and cons of the matter which would include the
ci rcunst ances whi ch have been brought on record by the parties. The
conpl ai nant has been found to be not a man of neans. He had allegedly
advanced a sumof Rs. 1 |akh on 13.01.1994. He although had hinmsel f been
taki ng advances either fromhis father or brother or third parties, wthout
maki ng any attenpt to realize the anobunt, is said to have advanced sumns of
Rs. 86,000/- on 8.06.1994. Likew se he continued to advance diverse suns

of Rs. 28,000/-, Rs. 50,000/-, Rs. 40,000/- and Rs. 12,000/- on subsequent
dates. It is not a case where the appellant paid any anbunt to the respondent
towards repaynent of l|oan. He even did not charge any interest. He had

al so not proved that there had been any commerci al or business transactions
bet ween hinself and the appellant. Wey the appellant required so nuch
amount and why he al one had been naki ng paynents of such | arge suns of

nmoney to the appellant has not been disclosed. According to him /'he had
been maintaining a diary. A contenporaneous docunent which was in

exi stence as per the adm ssion of the conplainant, therefore, was required to
be brought on records. He failed to do so. He also did not examne his
father and brothers to show that they were nmen of neans and in fact

advanced a huge sumto himonly for the purpose of grant of |loan by himto
the appellant. The learned Trial Court not only recorded the inconsistent
stand taken by the conplainant in regard to the persons fromwhom he had

al l egedly borrowed the anmount, it took into consideration the deposit of the
cheques in the bank comenting:

\ 023\ 005Ext. D1 the counterfoil of the cheque book
i ssued to the accused fromthat bank, was proved
through him It contains the counterfoils of the
cheques 782451 to 782460. Ext. D2 is the pass
book issued to the accused fromthat bank. SW is
the Branch Manager of Syndicate Bank

Koyi l andy. He would say that in Ext. P4 |edger
extract, cheque No. 782460 reached the bank for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

col lection on 30.12.93. The net transaction in that
account was in the year 1996. Cheque No. 782451
reached the bank on 8.1.96. Ext. D1 shows that is
the first cheque in that book. 782460 is the |ost
cheque in that book. |If the |Iost cheque i.e. 782460
reached the bank for collection on 30.12.93 in
normal and reasonabl e course the first cheque i.e.
782451 mi ght have been issued even prior to that
date. Case of the conplainant is that Ext. P1
cheque was given to himby the accused on

5.10.95 and the cheque was dated 18.12.95. Ext.

P4, D1 and D2 substantiate the case of the accused
that the allegation of the conplainant that Ext. Pl
cheque was given to himon 18.12.95 is not

genui ne.\ 024

15. The Hi gh Court, as noticed hereinbefore, on the other hand, laid great
enphasis on the burden of proof on the accused in ternms of Section 139 of
the Act.

16. The question came up for consideration before a Bench of this Court
in MS. Narayana Menon (supra) wherein it was hel d:

\02338. If for the purpose of a civil litigation, the
def endant may not adduce any evi dence to

di scharge the initial burden placed on him a
\023fortiori\024 even an accused need not enter into the
W t ness box and exam ne ot her witnesses in

support of his defence. He, it -wll bear repetition to
state, need not disprove the prosecution case inits
entirety as has been held by the H gh Court.

39. A presunption is a legal or factual assunption

drawn fromthe existence of certain facts.\024

It was furthernore opined that if the accused had been able to
di scharge his initial burden, thereafter it shifted 'to the second respondent in
that case

The said | egal principle has been reiterated by this Court in Kamala S.
v. Vi dhyadharan M J. and Another [(2007) 5 SCC 264] wherein it was hel d:

\ 023The Act contains provisions raising
presunption as regards the negotiable instrunents
under Section 118(a) of the Act as al so under
Section 139 thereof. The said presunptions are
rebuttabl e ones. Whet her presunption stood
rebutted or not woul d depend upon the facts and
ci rcunst ances of each case.

The nature and extent of such presunption
cane up for consideration before this Court in
M S. Narayana Menon Alias Mani V. State of
Kerala and Anr. [(2006) 6 SCC 39] wherein it was
hel d :

\ 02330. Applying the said definitions of \023proved\ 024 or
\ 023di sproved\ 024 to the principle behind Section 118(a)
of the Act, the court shall presune a negotiabl e
instrument to be for consideration unless and unti

after considering the matter before it, it either

bel i eves that the consideration does not exist or

consi ders the non-existence of the consideration so
probabl e that a prudent man ought, under the

ci rcunmst ances of the particular case, to act upon
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the supposition that the consideration dos not exist.
For rebutting such presunption, what is needed is

to rai se a probabl e defence. Even for the said

pur pose, the evidence adduced on behal f of the
conpl ai nant coul d be relied upon.\024

This Court clearly laid down the | aw that
standard of proof in discharge of the burden in
terms of Section 139 of the Act being of
preponderance of a probability, the inference
therefor can be drawn not only fromthe materials
brought on record but also fromthe reference to
the circunstances upon which the accused relies
upon. Categorically stating that the burden of
proof on accused is not-as high as that of the
prosecution, it was held;

\02333. Presunption drawn under ‘a statute has only
an evi denti ary val ue. Presunptions are raised in
terns of the Evidence Act. Presunption drawn in
respect of one fact may be an evidence even for the
pur pose of draw ng presunption under another.\024\024

17. We, therefore, are of the opinion that keeping in view the peculiar fact
situation obtaining inthe present case it cannot be said that the judgnent
passed by the |l earned Trial Judge was perverse or suffered fromany |ega
infirmty. 1t was not a case where the learned Trial Judge failed to consider
the evi dences brought on record and/ or m s-appreciated the sane.

18. Ms. Srivastava has relied upon a decision of this Court in CGoaplast (P)
Ltd. v. Chico U sula D\022Souza and Anot her [(2003) 3 SCC 232] wherein this
Court opined:

\ 0236\ 005The presunption can be rebutted by adduci ng
evi dence and the burden of proof-is on the person
who wants to rebut the presunption. This
presunption coupled with the object of Chapter

XVI| of the Act which is to pronote the efficacy
of banki ng operation and to ensure credibility in
busi ness transactions through banks persuades us
to take a view that by countermandi ng paynment of
post - dat ed cheque, a party should not be allowed
to get away fromthe penal provision of Section
138 of the Act. A contrary view would render
Section 138 a dead letter and will provide a handle
to persons trying to avoid paynment under |ega

obl i gations undertaken by themthrough their own
acts which in other words can be said to be taking
advant age of one\ 022s own wong. If we hold

ot herwi se, by giving instructions to banks to stop
paynment of a cheque after issuing the same agai nst
a debt or liability, a drawer will easily avoid pena
consequences under Section 138. Once a cheque is

i ssued by a drawer, a presunption under Section

13 9 nust follow and nerely because the drawer

i ssued notice to the drawee or to the bank for

st oppage of paynment it will not preclude an action
under Section 138 of the Act by the drawee or the
hol der of the cheque in due course. This was the
view taken by this Court in Mdi Cenments Ltd. v
Kuchil Kumar Nandi 2 . On sane facts is the
decision of this Court in Ashok Yeshwant Badave

v. Surendra Madhavrao N ghojakar. The deci sion

in Mdi case overruled an earlier decision of this
Court in Electronics Trade & Technol ogy
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Devel opnent Corpn. Ltd. v. Indian Technol ogists

& Engineers (Electronics) (P) Ltd. which had

taken a contrary view W are in respectfu
agreenment with the view taken in Mddi case. The
said viewis in consonance with the object of the

| egislation. On the faith of payment by way of a
post - dat ed cheque, the payee alters his position by
accepting the cheque. If stoppage of paynent

before the due date of the cheque is allowed to take
the transaction out of the purview of Section 138
of the Act, it will shake the confidence which a
cheque is otherwi se intended to inspire regarding
paynment being avail abl e on the due date.\024

19. No exception tothe aforenentioned | egal principle can be taken
What, however, did not fall for consideration in the aforenentioned case was
as to how the sai d burden can be di scharged.

20. I't i's nowtrite that if two views are possible, the appellant court shal
not reverse a judgnent of acquittal only because another viewis possible to

be taken. The appellate court\022s jurisdiction to interfere is limted. [See MS.
Nar ayana Menon (supra) and Mahadeo Laxman Sarane & Anr.

v. State of Maharashtra, 2007 (7) SCALE 137] The Hi gh Court furthernore

has not net the reasons of the |earned Trial Judge. It proceeded on the

prem se that the appellant had not been able to discharge his burden of proof

in ternms of Section 139 of the Act wi thout posing unto itself a further
guestion as to howthe said burden of proof can be discharged. It

furthernore did not take into consideration the |egal principle that the
standard of proof upon a prosecution and upon an accused is different.

21. For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned which is set aside accordingly. The appeal is allowed.




