http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of

30

1
REPORTABLE
IN THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. OF 2008
[arising out of Special Leave Petition (Civil) No. 18307 of 2007]
P. S. Gopi nat han .... Appellant
VS.
State of Kerala & Os. ... Respondent s
JUDGVENT
P. P. NACLEKAR, J.:
1. Leave granted.
2. The appell ant was directly recruited to the post of Miunsiff and

was | ater pronpted to the post of Subordinate Judge. Thereafter, the
appel l ant was pronoted to the Kerala State H gher Judicial Service,
whereas the respondents 3 to 5 were-directly recruited to the Higher
Judi ci al Service

3. The subordinate judiciary in the State of Kerala consisting of
Di strict Judges, Chief Judicial Mgistrates, Subordinate Judges,

Munsi ffs, Judicial Magistrates of the First Cass, Judicial Mugistrates
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of the Second O ass, was functioning in the matter of appointnment

and pronotions as two separate wings, (1) consisting of the Keral a
State Hi gher Judicial Service and the Kerala Civil Judicial Service
and (2) the Kerala Criminal Judicial Service. The Hi gher Judicia

Servi ce consisted of District Judges. The Kerala Givil Judicia
Servi ce consi sted of Subordi nate Judges and Munsiffs, whereas the
Kerala Criminal Judicial Service consisted of Chief Judicia

Magi strates, Judicial Magi strates. of the First dass and Judicia
Magi st rates of the Second Class. The Civil Judicial Service and the
Crimnal Judicial Service cane into being as a result of the orders

i ssued under G O (Ms) 24/73/Honme dated 12.2.1973 and with that the
subordinate judiciary was also bifurcated for the first tine into G vi
Wng and Criminal Wng. The Hi gher Judicial Service all along
constituted one separate Service to which after the inplenmentation of
the GO dated 12.2.1973, only the Cvil Judicial Service Oficers are
eligible to be considered. Thus, there was subordinate Cvil Judicia
Service and the Crimnal Judicial Service. Pronotion to the Hi gher
Judi ci al Service was available fromthe Kerala Cvil Judicial Service
only.

4. The Hi gher Judicial Service was constituted under the Keral a

State Hi gher Judicial Service Rules published on 18.7.1961. It
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consi sted of two categories : Category 1 - Selection GGade District &
Sessi ons Judge and Category 2 : District & Sessions Judge (including
Additional District & Sessions Judge). Appointnment to Category 2

was to be made by transfer (pronmotion) fromthe category of G vi
Judicial Service or by direct recruitnent fromthe Bar. The number of
posts to be filled up by direct recruitnent is 1/3rd of the pernanent
posts in Categories (1) and (2) taken together. Wile under the said
Rul es, a select list of subordinate Judges (Civil category) was
prepared on 8.1.1991 and approved by the Administrative Conmittee

of the H gh Court, was also approved by the Full Court on 11.1.1991
The Governnent al so approved the select list of Subordinate Judges

by its order dated 19.11.1991 for appointnent as District & Sessions
Judges. The appell ant was ranked No. 2 in the said list. Aletter
dated 10.12. 1991 was addressed by the Registrar, H gh Court, to the
Conmi ssi oner and Secretary to the CGover nnent in Hone
Department, wherein it was stated that the sanction had been

accorded for the establishment of three Special Courts at

Thi ruvanant hapuram for the trial of mark |ist cases in the light of the
Supreme Court direction dated 20.8.1991; the Governnent had al so

sanctioned three posts of District Judges; as per the Governnent
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Order, the CGovernnent had approved 11 Sub-Judges for appoint nent

as District Judges in the Kerala State H gher Judicial Service and in
order to provide three District Judges in the new Special Courts to be
establ i shed at Thi ruvanant hapuram the actual appointment as District
Judges of the followi ng three officers was consi dered necessary to be
made: (i) P.S. CGopinathan; (ii) K S. Gopinathan Pillai; and (iii) MWV.
Vi swanat han; and, therefore, the Government orders and notifications
appoi nting the above three officers as a panel of District Judges in the
Keral a St'ate Hi gher Judicial Service may be issued i medi ately.

5. In place of the Kerala Givil Judicial Service and the Keral a
Crimnal Judicial Service, a common Service was brought into force

by the Kerala Judicial Service Rules, 1991 published in the Gazettee
on 31.12.1991 and anendnent to the Keral a H gher Judicial Service

Rul es, 1961 vide G O (P) No. 47/92/Home dated 28.2.1992 was given
retrospective effect from1l.1.1992, the date of comng into force of
the Keral a Judicial Service Rules. The conmobn Service constituted
under the said Rules consisted of the follow ng categories of officers:

Category 1 : Subordi nate Judges/ Chi ef Judicial Magistrates
Category 2: Munsiffs/Magistrates.
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6. After the enactnment of the Kerala Judicial Service Rules, 1991
the CGovernor in exercise of the powers conferred by clause (1) of
Article 233(1) appointed three Sub-Judges, including the appellant, as
District & Sessions Judge in the Kerala State Hi gher Judicial Service
on 14.1.1992, without prejudice to the clainms of candidates to be
recruited fromthe Bar to satisfy the provisions in Rule 2(b) of the
Keral a State Hi gher Judicial Service Rules, 1961
7. Bef ore the appointnent order of the appellant was issued on
14.1.1992, the new Rules integrating two | ower subordi nate Services
had come into force and the questi on arose whether the vacancies in
the three courts created as per the direction of the Suprene Court
woul d be filled up by tenporary appoi ntnents and the order of the
CGovernor issued could be treated as appointing the officers
tenmporarily w thout there being any claimof seniority by the officers
who had been appointed to fill up those vacancies. The
Admini strative Commttee of the Hi gh Court approved and made the
foll owi ng recomrendati ons anong other matters:

"(1) The panel of Sub Judges prepared by the H gh Court and

approved by the Governnent be annull ed except in the case of

those al ready appointed from the panel

(2) Even in the case of those appointed fromthe panel after
1.1.1992, their appointnent may be treated as tenporary
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wi t hout probationary rights. Their seniority in the category be
decided later after a fresh panel is prepared;

(3) Steps be taken to prepare a fresh panel for appointnent
as District Judges from anong Sub Judges/ Chi ef Judicia

Magi strates in service on 1.1.1992;

(4) Wile taking such steps, the case of Shri K N

Bal akri shna Pani cker, the senior nost Sub Judge who had been

superseded | ast tinme, be considered after assessing his
j udgrments. "

The Conmittee recomrended that the case of K N Bal akrishna

Pani cker ‘(respondent No. 6), the senior-npst Sub-Judge who had

been superseded last time be also considered after assessing his
judgrments. The Full ‘Court approved the recommendati ons nade by

the Admi nistrative Committee.

8. Fromthe O ficial Menorandum i ssued by the Hi gh Court dated

9. 9. 2005, the reason for taking the decisionfor posting the appell ant
on a tenporary basis appears to be that the select |ist was prepared on
the basis of the seniority list which had been prepared before the
integration of the two Services, i.e. CGvil Judicial Service and
Crimnal Judicial Service. After the integration of the two Services,
the select list was prepared and the appoi ntment order was issued on
the said basis, whereas before the appoi ntnent order was issued on

14.1.1992, the rules were anended and the two Services were
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i nt egrated. Therefore, there was a necessity to prepare the fresh
seniority list in the light of the integration of the Cvil and Crim nal
Wngs of the State Subordinate Judiciary we.f. 1.1.1992. Pending
preparation of the conbined seniority list, a posting order was issued
wi t hout any probationary rights.

9. On 29.2.1992, the High Court passed the order with regard to

the posting of the appellant who had been appointed as a District
Judge in the Kerala State Hi gher Judicial Service and he was posted

as an Additional District Judge, Kozhi kode and was directed to hand
over his charge to the Additional Sub-Judge, Vadakara. The posting

of the appellant al ong with other officers was nmade tenporary

wi t hout probationary rights and their seniority in the category of the
District Judges was to be determined later. By this order, the Hi gh
Court posted the appellant as Additional District Judge on tenporary
basi s without probationary rights and seniority was | eft open to be
consi dered on a |l ater date.

10. The appel |l ant joined service on 7.3.1992 as per the posting
order. Respondents 3 to 5 were the direct recruits ' fromthe Bar to the
H gher Judicial Service.

11. On 29.2.1992, Rule 2(b) of the Rul es was substituted by

providing for the category of Chief Judicial Magistrates also to be a
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feeder category for appointnment to Category (2) of the Kerala State
Hi gher Judicial Service under the Service Rules, which cane into
effect on 1.1.1992. Wile so, respondents 3 to 5 were directly

appoi nted as District Judges by the Governor. Respondents 3 and 4
wer e appoi nted on 31.3.1992 and they took charge on 2.4.1992,

wher eas respondent 5 was appoi nted by order dated 30.5.1992 and he
took charge on 1.6.1992.

12. After the introduction of Service Rules, 1991, which canme into
effect on 1.1.1992, the Hi gh Court drew a fresh panel of Sub-Judges
and Chi ef Judicial Mgistrates for pronotion as District & Sessions
Judges fromthe integrated seniority list of Sub-Judges and Chi ef
Judi cial Magistrates. The fresh panel was approved by the Full Court
on 21.2.1992.

13. On 15.7.1992, the Governor of Keral a approved the panel of

Sub- Judges and Chi ef Judicial Mgistrates for appointment as District
& Sessions Judges in the Kerala State Hi gher Judicial Service,
without prejudice to the claimof the candidates to be recruited from
the Bar as provided in Rule 2(b) of the Kerala State H gher Judicia
Servi ce Rul es, 1961. In the said panel, respondent 6 (K N

Bal akri shna Pani cker) was shown at Sl.No.1, whereas the appellant

was at Sl. No. 2. On the sane day, the Governor of Kerala was
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pl eased to appoint the Sub-Judges and Chief Judicial Magistrates at
SIl.Nos. 1 to 8 in the panel approved in the Government O der as
District & Sessions Judges in the Kerala State Hi gher Judicial Service
wi t hout prejudice to the clains of the candidates to be recruited from
the Bar. This appoi ntnent order indicates respondent 6 at Sl. No.1

and the appellant at Sl.No. 2.

14. On 31.7.1992, the Hi gh Court passed an order whereunder the
appel | ant who was posted in the Mtor Accident C ains Tribunal

Kozhi kode (now tenporary District Judge) who had been appoi nted

as District & Sessions Judge in the Kerala State H gher Judicia
Service as per the Governnent Order, was allowed to continue in the
present post as regular District Judge. This order indicates that the
appel | ant was appointed tenmporarily as District Judge and by a |l ater
appoi nt nent order issued by the Governor he was treated as a regul ar
District Judge and was allowed to continue on'the sane post.

15. On the basis of the office menmorandum of Hi gh Court dated
29.9.1992, it was proposed to show the seniority of the appellant
bel ow the 6th respondent. The appellant nmade a representati on on
28.10.1992 to the H gh Court claimng that his appointnent as

District & Sessions Judge should not be treated as a tenporary one

and to treat himsenior to respondents 3 to 6 in the category of
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District & Sessions Judges. On 16.8.1994, a draft seniority list of
Selection G ade District & Sessions Judges was published. The
appel | ant was shown bel ow respondents 3 to 6. Wile the appell ant

was shown at SI.No. 60, respondents 3 to 6 were shown at Sl.Nos. 56,
57, 58 and 59. The appellant again submtted a representation on
25.10. 1994 chal | engi ng the assignnent of seniority to the respondents
above the appellant. On 18.1.1995, the Hi gh Court issued an order

decl aring conpl etion of the probation period by the appellant. In the
sai d order, the commencenent of the appellant’s probation was

shown as on 31.7.1992 (the date when the second posting order was

i ssued). As per the representation, the comencenent of the
probati on of the appellant as on 31.7.1992 could not have been

shown. The appel | ant was appoi nted as District & Sessions Judge as
per the order and notification dated 14.1.1992 and joi ned duty on
7.3.1992 and continued to be in service w thout any break and, thus,
the commencenent of the period of probation should have been from
that date. The appellant submitted representation to that effect on
17.4.1995. Thereafter, a rem nder representation on 7.2.1998 and

anot her representation on 20.5.2000 were nmade by the appellant. On

18.12.2003, the H gh Court issued order permitting respondents 3 to
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5 as Selection Gade District & Sessions Judges in preference to the
appel | ant . On 8.3.2004, the appellant filed representation

chall enging the seniority list in the category of District & Sessions
Judges in Selection Gade given to the respondents in preference to
the appellant. On 12.3.2004, the Hi gh Court sent a conmunication to
the appellant stating that his representations for re-fixation of his
seniority in the cadre of District & Sessions Judge were under

consi deration. The appellant’s representation for advancing the date
of his prionotion as Selection Gade District Judge would al so be
consi dered. Thereafter on 1.9.2004, the Hi gh Court gave perm ssion

to respondents 3 to 5 and the appellant to the category of Selection
Grade District Judges with retrospective effect from 3.7.2000,
12.7.2000, 12.7.2000 and 12.7.2000 respectively. In the said order
the appellant was shown at Sl .No. 14, whereas respondents 3 to 5

were shown as Sl.Nos. 11,12 and 13 respectively. The appellant was
shown junior to respondents 3 to 5in the category of Selection G ade
Di strict Judges. Therefore, the appellant again submitted a
representation on 15.9.2004. On 2.11.2004, the H gh Court again
permitted respondents 3 to 5 as Super Tinme Scale District & Sessions

Judges w.e.f. 13.10.2004, 14.10.2004 and 28.10.2004 respectively,
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whereas the appellant was retained as Selection Gade District &
Sessi ons Judge. Respondent 6 had already left the Judicia

Depart ment while hol ding the post of District & Sessions Judge and

he was appointed as Railway C ainms Tribunal

16. On 22.5.2005, the appellant filed a wit petition before the

Hi gh Court of Kerala challenging the draft seniority |ist dated
16. 8. 1994, order dated 18.1.1995 (declaration of the probation of the
appel l ant), order dated 18.12.2003 (pronpotion of respondents 3 to 5
to the post of Selection Grade District & Sessions Judges) and order
dated 1.9.2004 [proceedings of the Hi gh Court (2nd respondent)
permtting respondents 3 to 5 as Super Time Scale District &

Sessi ons Judges]. On 9.9.2005, during pendency of the wit petition
the H gh Court rejected the appellant’s representation for re-fixation
of his seniority in the category of District & Sessions Judges. On
13.10. 2005, the appellant’s representation challenging the draft
seniority list was also rejected. The appellant challenged the Ofice
Menor andum dat ed 13. 10. 2005 by amendnent of the wit petition

On 19.2.2007, the | earned Single Judge of the H gh Court referred the
case to be heard by a Bench of two Judges. It would be pertinent to
note that in the wit petition the appellant had not chall enged the

Menor andum dat ed 15.7.1992 whereby the Governor of Kerala had
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approved the fresh panel of Sub-Judges and Chief Judicia

Magi strates for appointnent as District & Sessions Judges, the order
of appoi ntnment of the appellant fromthe panel as District & Sessions
Judge in the Kerala State Hi gher Judicial Service by order dated
15.7.1992 or the posting order dated 31.7.1992 whereby the appellant
was shown to be a tenporary District Judge and was posted as regul ar
Di strict Judge after the issuance of the order of appointment on the
post of District Judge by order dated 15.7.1992.

17. The Di'vi si on Bench of the High Court has taken into

consi derati on various aspects which had arisen for determ nation of
the court, nanely, as to which order, i.e. order dated 14.1.1992 or
order dated 15.7.1992 shall be taken to be the first appointnent order
which is relevant for Rule 2(b) of the Keral a H gher Judicial Service
Rul es; whether it is open to 2nd respondent- H gh Court to treat the
order dated 14.1.1992 passed by the Governor under Article 233 to
have gi ven the appellant status of ‘a tenporary enpl oyee appointed in
the Hi gher Judicial Service and not to treat that period of service as
on probation. The Hi gh Court further considered the effect of not
chal | engi ng the orders passed by the Governor -on 15.7.1992 and
31.7.1992, by the appellant. Wether the appointment order issued

by the Governor under Article 233 can be pronounced as having no
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| egal effect or illegal on account of violation of the rules which
provide for the integration of Cvil and Crimnal Wngs and the order
of appoi ntment being i ssued without taking into consideration the

i ntegrated service on the feeder post.

18. The High Court held that the Governor is the appointing
authority of the District Judges in the State which shall be done by the
Governor in consultation with the Hi gh Court. The Hi gh Court while

i ssuing the order of posting treated the appellant as tenporary and
acted entirely bonafide since the anendnent including Chief Judicia
Magi strates in the feeder category for pronotion as District Judges,
was not only on the anvil but, in fact, it was published on the same
day with retrospective effect from1.1.1992. Since Rule 6 of the
Keral a Hi gher Judicial Service Rul es declares that the seniority wll
be determi ned on the first order of appointnment, the H gh Court has
conmitted an error in treating the appellant’s appointnent as
temporary appoi ntnment, particularly whenthere is no indication in the
order of the appointing authority, nanely, the Governor, that the
appoi nt nent of the appellant was tenporary. However, since the
appel | ant has accepted the posting order treating himto be a
tenmporary enployee while joining duty, the subsequent orders issued

approving the fresh panel consisting both of Sub-Judges and Chi ef
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Judi cial Magistrates in purported conpliance of the mandate of the

Rul es as anended, the appoi ntnment order of the Governor and

thereafter the posting order indicating himto be a tenmporary District
Judge and appointing himas regul ar enployed District Judge have

not been chal | enged. Thus, the Hi gh Court was of the view that
since the appointnent order dated 15.7.1992 issued by the conpetent
authority, nanely, the Governor, had not been chall enged by the
appel | ant, he cannot chal |l enge the previous order since there can only
be one appointnent order with reference to which seniority can be
ascertained under Rule 6 and the H gh Court took the appoi nt ment

order dated 15.7.1992 as the order of appointrment of the appellant to
the post of District Judge in the Hi gher Judicial Service and
consequently dismissed the wit petition filed by the appellant herein
19. It is submtted by Shri P.S. Patwalia, |earned senior counse
appearing for the appellant that the appellant’s seniority has to be
counted fromthe date of his appointnent on 14.1.1992 nade by the
CGovernor in exercise of the powers under Article 233 in consultation
with the Hi gh Court. Merely because the rule has been anended with
retrospective effect from1l.1.1992 whereby the feeder post to the
transfer (appointnent) to the category of District & Sessions Judges

(including Additional District & Sessions Judges) was nade fromthe
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cat egory of Subordi nate Judges/ Chief Judicial Mgistrates of the
Keral a Judicial Service instead of the category of Subordinate Judges
only, it is urged by the | earned senior counsel that the post being
avail able prior to the rule being amended, the appellant’s transfer
(appointment) to the post of District & Sessions Judge coul d not

have been treated as tenporary appoi ntment w thout probationary
rights. 20. It is urged by Shri Jawahar Lal Gupta, |earned senior
counsel appearing for respondent No. 3 that the appellant was

al t hough ‘appoi nted on 14.1.1992 hi s appointnent for all purposes and
intent as expressly nentionedin the posting order dated 29.2.1992
had been treated as tenporary appoi ntnment w thout probationary

rights which was accepted by the appellant by accepting the fresh
appoi nt nent order dated 15.7.1992 as permanent appoi ntnent on the
post of Category (2) District & Sessions Judge and, thus, the
appel | ant cannot now contend that the order dated 14.1.1992 was his
appoi ntnent on the permanent basis on the cadre post of Category (2)
District & Sessions Judge. That apart, it is submtted by the |earned
seni or counsel that the appellant having not chall enged t he order

dated 15.7.1992 or order dated 31.7.1992 issued by the Hi gh Court
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posting him is not entitled to get the seniority on the basis of the
order passed on 14.1.1992.
21. Shri L.N. Rao, |earned senior counsel appearing for
respondents 4 and 5 has subnmitted that although the post had accrued
when the old rules were in operation, the appointnment has to be
treated under the old rules but authority can certainly say that the
appoi nt nent shall not be nade under the old rules and can defer the
appoi ntnment until the new rules came into force.
22. Shri T.L.V. lyer, |earned senior counsel appearing for
respondent No. 2 - Kerala H gh Court has supported the decision
taken by the Hi gh Court in treating the appointnent of the appellant
dated 14.1.1992 as tenporary appoi ntment.
23. The rel evant rul es of the Kerala State Higher Judicial Service
Rul es, 1961, which shall govern the appointnent and seniority of
Category (2):District & Sessions Judges, read as under:

"1. Constitution.- The service shall consist of the follow ng

categories, nanely:-

Category (1) Selection Grade District and Sessi ons
Judge.

Category (2) District and Sessi ons Judge (i ncluding
Additional District and Sessions Judge).
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2. Method of appointnent.- (a) Appointnent to category (1)
shal | be nade by the Hi gh Court by promotion from
category (2).

(b) Appointrment to category (2) shall be nade by
transfer fromcategory 1, Subordinate Judges/ Chi ef Judicia
Magi strates of the Kerala Judicial Service or by direct
recruitment fromthe Bar, provided that the number of posts in
category (2) to be filled up or reserved to be filled up by direct
recruitment shall be one-third of the permanent posts in
categories (1) and (2) taken together

(c) Appointment by pronotion to category (1) and
appoi ntnent by transfer to category (2) shall be nade on the
basis of merit and ability, seniority being considered only
where meri't and ability are approximately equal

3. Qualification.- (1)(a) No person appointed to category (2)
either by transfer or by direct recruitment shall be eligible for
pronotion to category (1) unless he is an approved probationer

in category (2) on the date of occurrence of the vacancy.

(b) Onitted

(2) A candidate for appointnment to category (2) fromthe
Bar shall satisfy, the follow ng-general conditions nanely:-

XXX XXX XXX
4. Probation.- (a) Every person appointed to category (2)
shall, fromthe date on which he joins duty, be on probation for
a period of two years on duty wi-thin a continuous period of
three years.

(b) There shall be no probation for category (1).

5. Appointing Authority.- (1) Al appointnents to category
(1) shall be made by the H gh Court.
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(2) Al first appointments to category (2) whether by
direct recruitment or by transfer, shall be nmade by Governor in
consultation with the Hi gh Court.
5A. Postings and Transfers.- Al postings and transfers of
persons appointed to categories (1) and (2) shall be nade by
the Hi gh Court.

6. Seniority.- (1) The seniority of a person appointed either to
category (1) or category (2) shall, unless he has been reduced to
a lower rank as puni shnent, be deternined with reference to

the date of the order of his first appointnent to the said
cat egory:

XXX XXX XXX

Under Rule 1, the cadre of District & Sessions Judges is in two
categories: Category (1) relates to Selection G ade District &

Sessi ons Judges, whereas Category (2) relates to District & Sessions
Judges (including Additional District & Sessions Judges). Rule 2(b)
provi des for appointment by transfer (pronotion) to Category (2) i.e.
District & Sessi ons Judges (including Additional District &

Sessi ons Judges). Feeder post from1.1.1992 shall be Subordinate
Judges/ Chi ef Judicial Mgistrates of the Kerala Judicial Service or by
direct recruitnment fromthe Bar. Under clause (c) of Rule 2, the
eligibility criteria for transfer/pronotion to the post of District &

Sessi ons Judge shall be on the basis of merit and ability and seniority
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shal | be taken into consideration only where the merit and ability of
the pronotee officer are approximtely equal. Thus, the promption to

the post of District & Sessions Judge in Category (2) fromthe post of
Subor di nat e Judge/ Chi ef Judicial Mgistrate would be on the basis of
merit-cumseniority. Under Rule 4, every person appointed to

Category (2) shall be on probation for a period of two years within

the conti nuous period of his service for three years fromthe date of
his joining duty on the pronpoted post. By virtue of sub-rule (2) of

Rule 5, the first appointnment to Category (2), whether by direct
recruitnment or by transfer, shall be made by the Governor in
consultation with the H gh Court. Rule 6 on which the enphasis is

laid by the appellant' is in regard to the seniority of a person appointed
either to Category (1) or Category (2), i.e. District & Sessi ons
Judges, says that unless the person appointed is reduced to a | ower

rank as puni shnent, his seniority shall be determined with reference

to the date of the order of his first appointnent to the said category.
Therefore, for the purposes of ascertaining the seniority of an officer
the date of the order of his first appointnent will have a rel evant

consi derati on under the rul es.
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24. It is an adnitted fact that on 14.1.1992 the appell ant was

appoi nted on the post of District & Sessions Judge by the Governor

in exercise of the power conferred by clause (1) of Article 233,

wi t hout prejudice to the claimof candidates to be recruited fromthe
Bar to satisfy the provisions of Rule 2(b) of the Kerala State Hi gher
Judicial Service Rules, 1961. However, as there was an integration of
the Givil Judicial Service-and Criminal Judicial Service, the matter
was referred to the Adm nistrative Commttee and the Conmittee
recommended- that the entire panel prepared of Sub-Judges (which

does not include the Chief Judicial Magistrates) and approved by the
Covernment be annul l'ed except in the case of those already appointed
fromthe panel. The Administrative Conmittee further recomended

that the appointnment fromthe panel after 1.1.1992 shall be treated as
tenmporary w thout probationary rights and their seniority in the
category be decided |ater after a fresh panel is prepared and the
directions were issued for preparation of the fresh panel. Thi s
recommendati on of the Administration Conmittee was accepted by

the Full Court. The reason for taking this decision was that the sel ect
list was prepared on the basis of the seniority |ist which had been

prepared before integration of two Services. After the integration of
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two Services w.e.f. 1.1.1992, the appointnment order was issued by the
CGovernor on 14.1.1992 without taking into consideration the

i ntegrated service of the Sub-Judges and the Chief Judicia

Magi strates. The appoi ntment order of the appellant was issued on
14.1.1992. In pursuance thereof and the decision taken by the Hi gh
Court, a posting order was issued on 29.2.1992. The posting order
clearly specified that the appellant was being posted as Additiona
Di strict Judge on tenporary basis w thout probationary rights in the
category ‘of "District Judges and his seniority in the category of
District Judges will be determined on a |ater date. The appel | ant
took charge of the post on 7.3.1992 without any denur or objection
When the appel |l ant' was continuing on the post, respondents 3 to 5
were appointed as District & Sessions-Judges in the quota of direct
recruits. Later on, a fresh panel for the transfer/pronotion was
prepared by the H gh Court which was approved by the Governor and

a fresh appoi ntnent order issued on 15.7:1992 without prejudice to
the claimof the candidates recruited fromthe Bar. In pursuance of
the appoi ntnent order issued by the Governor on 15.7.1992, on
31.7.1992 the appellant was posted on the same post where he was

serving on the post of Mdtor Accident Cains Tribunal. The posting
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order categorized himas ‘now tenporary District Judge’ and he was
allowed to continue on the post as a regular District Judge. The
posting order treated the appellant as a tenporary District Judge til
that date and he was treated as a regular District Judge fromthe date
of posting, i.e. 31.7.1992, in pursuance of the order issued on
15.7.1992. Al along by posting order dated 29.2.1992 as well as by
posting order dated 31.7.1992, the appellant’s appointment on the

post of District & Sessions Judge has been treated on tenporary

basi s. Yet, the appellant kept silence, accepted the orders and

wor ked on the post as tenporarily appointed and posted District &
Sessions Judge. It i's after |apse of considerable period he made a
representati on on 28./10.1992 conpl ai ni ng that he was appoi nted by
appoi nt nent order dated 14.1.1992 and in pursuance of his posting
orders he had joined the duty on7.3.1992; thereafter he had been
continuously working on the post; later on, direct recruitment was
made whereby three District & Sessions Judges were appoi nted but

he was bei ng proposed to be ranked bel ow K. N. Bal akri shna

Pani cker; he cannot be treated as junior to Panicker in the light of the
definition of the term‘appointed to service' -as occurring under the

rul es and ot her provisions governing service and seniority heis
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entitled to be ranked above Panicker; in view of the vested rights
whi ch accrued to himon the basis of his legal entitlenment in the Iight
of the inclusion of his name in the select list, the adnitted vacancy
avai | abl e and the order of appointnment passed by the Governor, his
appoi ntnent as District & Sessions Judge cannot at all be treated as
tenporary.
25. The | aw of equitabl e estoppel by acqui escence has been clearly
stated by Fry, J. in Wlnott v. Barber, 1880, 15 Ch D 96, 105: 43 LT
95. It has been said therein that the acqui escence which will deprive
a man of his legal rights should anpbunt to fraud. A man is not to be
deprived of his legal right unless he has acted in such a way as woul d
nmake it fraudulent for himto set up those rights. Wat, then, are the
el ements or requisites necessary to constitute fraud of that
description, are stated thus:

(i) The plaintiff (i.e. the party pleading acqui escence) nust

have nade a mistake as to his legal rights;

(ii) The plaintiff rmust have expended some noney or mnust

have done some act (not necessarily upon the defendant’s | and)

on the faith of the m staken belief;

(iii) The defendant, the possessor of the |legal right, nmust know

of the existence of his own right which is inconsistent with the
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right claimed with the right clainmed by the plaintiff. If he does
not know of it, he is in the sane position, as the plaintiff, and
the doctrine of acqui escence is founded upon conduct with a

know edge of your l|egal rights;

(iv) The defendant, the possessor of the legal right, nust know
of the plaintiff's mstaken belief of his rights. If he does not,
there is nothing which calls upon himto assert his own rights;
and

(v) The defendant, the possessor of the legal right nust have
encouraged the plaintiff in his expenditure of noney, or in the
ot her acts which he has done, either directly or by abstaining
fromasserting his legal right. Were all these el enments exi st,
there is fraud of such a natureas will ‘entitle the court to
restrain the possessor of the legal right fromexercising it, but
not hi ng short of this wll do.

principles were foll owed and applied in many cases in India.

The appel | ant was appoi nted by the Governor by transfer/

appoi nt nent order issued on 14.1.1992 and his seniority was to be

consi dered as provi ded under Rule 6 of the Rules which says that the

seniority of a person appointed shall be determined with reference to
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the date of the order of his first appointnent to the category. Thus,
apparently when the order dated 14.1.1992 was issued by the

Covernor, it would be the first appointnment for the determ nation of
the seniority of the appellant. There is nothing in the order dated
14.1.1992 on the basis of which it can be treated to be an appoi nt nent
on tenporary basis made by the Governor. It is apparent fromthe
posting order dated 29.2.1992 that the H gh Court, because of the
integration of two Services w e.f. 1.1.1992 prior to the issuance of the
order of ‘appoi ntnment on 14.1.1992, has treated the order of

appoi ntnent as a tenporary one and, therefore, the posting order
specifically mentioned that the appellant’s appoi ntnment woul d be
temporary without there being any probationary rights. Thereafter on
21.2.1992, a fresh panel was prepared by the High Court for the

pur poses of transfer/pronotion to Category (2):District & Sessions
Judge and the proposal for pronotion of the officers in that |ist has
been accepted by the Governor by issuance of the order of

appoi nt nent including that of the appellant on 15.7.1992. On
31.7.1992, the appellant’s posting order was issued. Posting order
clearly indicated that the appellant was working as a tenporary

Di strict Judge and by virtue of the order issued on 15.7.1992 he shall
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be treated as permanent District Judge. Wiile issuing the posting
order of the appellant in pursuance of the order dated 14.1.1992, the
Hi gh Court has committed a mistake in treating it to be an order of
temporary appoi ntment of the appellant when there was nothing to

this effect in the appointnent order. Wen the posting order was

i ssued on 29.2.1992, the appellant was well aware of the order of his
appoi nt nent dated 14.1.1992 whereby he was appoi nted on

per manent “basi s on the post of District & Sessions Judge, yet when
the posting order was issued treating himto be a tenporary appointee
whi ch was inconsistent with the order dated 14.1.1992, the appellant
did not raise any objection and readily accepting the posting order
joined the service on 7.3.1992 as tenporary Additional District

Judge. The posting order dated 29.2:1992 specifically mentioned that
he has been posted as a tenporary Additional District Judge w thout
any probationary rights and thus the appellant was well aware of the
nm st aken belief of the H gh Court in appointing and posting himas a
tenmporary enpl oyee. As there was no objection and protest by the
appel l ant, a fresh panel prepared, recomrended and fresh order of
appoi nt nent of appellant was issued by the Governor. Agai n when

the fresh appoi ntment order was issued on 15.7.1992 by the CGovernor
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and the appellant was posted on 31.7.1992 treating his first

appoi ntnent order as a tenporary appoi ntrment, no protest was made

by him In view of the fact that the Governor issued an order dated
15.7.1992 even when order of 14.1.1992 was in existence, it is

apparent that the appointing authority has also treated the first order
dated 14.1.1992 as an order of appointnent on tenporary basis. It is,
therefore, apparent fromthe second appoi ntnment order that the

appoi nting authority as well as the posting authority have all al ong
treated the appellant as a tenporary District Judge, but the appellant
did not object on both occasions when he joined on 7.3.1992 and on
31.7.1992 of he being treated as tenporary District Judge. The act

and action of the appellant in accepting his appointnment as tenporary
one amounts to his assent to the tenporary appoi ntrment and the
appel I ant throughout till he raised an objection on 29.10.1992 has
slept on his right of being appointed permanently on the post of
District & Sessions Judge. By his conduct at the time of the issuance
of the order by the Hi gh Court on 29.2.1992 and thereafter issuance

of the second appoi ntnent order on 15.7.1992 with full know edge of

his own right and the act of the High Court which infringes it, led the

Hi gh Court to believe that he has wai ved or abandoned his right.
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Lord Canpbel in Cairncross v. Lorriner, 3 LT 130 held that

"general ly speaking if a party having an interest to prevent an act
bei ng done had full notice of its being done, and acquiesce it, so as to
i nduce a reasonable belief that he consents to it and the position of
the others is altered by their giving credit to his sincerity, he has no
nore right to challenge the act to their prejudice than he woul d have
had if it had been done by his previous |license."

27. The aforesaid facts clearly make out an acqui escence of the
appel | ant' of accepting order dated 14.1.1992 being treated as

tenmporary appoi ntment order on the post of District & Sessions

Judge and he cannot now be pernmitted to change his position and

cl ai mthe permanent appointrment from 14.1.1992 to claimseniority

on the post. Besides this, the H gh Court has rightly held that in the
absence of the challenge to the second appointnent order dated

15.7.1992 fromthe fresh panel dated 21.2.1992, that order will stand,
though later in time, and has to be given effect to as an order of

appoi nting the appellant on pernmanent basis under Rule 6 of the

Rul es.

28. For the aforesaid reasons, the appeal is dism ssed. However,

there shall be no order as to costs.
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