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HEADNOTE:

Section 4, sub-s. (1) (c), of the East Punjab Public
Saf ety Act of 1949 which was passed on the 29th March, 1949,
and was to be in force until the 14th August, 1951, provided
that "The Provincial Governnment or the District Magistrate,
if satisfied with respect to any particular person that with
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view to preventing himfromacting in any manner prejudicia
to the public safety or the nmaintenance of public order it
is necessary to do so, may, by order in witing, give a
direction that such person shall renmove hinself from and
shall not return to, any area that may be specified in the
order." Sub-section (3) of s. 4 provided that "an order
under sub-s. (1) made by the District Mgistrate shall not,
unl ess the Provincial Governent by special order otherw se
directs, remain in force for nore than three nonths fromthe
maki ng thereof," and sub-s. (6) laid down that "when an
order has been made in respect of any person under any of
the <clauses wunder s. 4, sub-s. (1) or sub-s. (9.), the
grounds of it may be comunicated to himby the authority
nmaki ng the order, and in any case when the order is to be in
force for nore then three nonths, he shall have a right of
making a representation which shall be referred to the
Advisory Tribunal = constituted under s. 3, sub-s. (4)."
The petitioner,  against whoman order under (1) (c) of
the Act was passed applied to the Court under Art. 39, of
the Constitution for a wit of certiorari contending that
the order was illegal inasmuch as the provisions of the
above mentioned Act under which the order was nade infringed
the fundamental right to nove freely throughout the territo-
ry of India which was guaranteed by Art. 19 (1) (d) of the
Constitution and were accordingly void under Art. 13 (1) of
the Constitution:

Hel d, per KANIA C. J., FAZL ALI and PATANJALI SASTRI, J3.
(MAHAJAN and MJKHERJEA, JJ. dissenting)--(i) that there was
not hi ng unreasonable in the provision contained in sub-s.
(1) (c) empowering the Provincial Government or  the Dis-
trict Magistrate to make an-externment order, —and naking
their satisfaction as to the necessity of making such an
order final, or in the provisions contained in sub-s. (3) of
S. 4 that an order of a District Magistrate may remain in
force for three months and that the Provincial Governnent
may rmake an order, or keep alive an-order nmade by a District
Magi strate, for a period exceeding three nonths/ wthout
fixing any time limt; (ii) with regard to sub-s. (6), the
word "may" in the expression "may comunicate" nust, in the
context, be read as meaning "shall"™ and under the sub-sec-
tion it is obligatory on the authority making an - order to
conmuni cate the grounds to the externee;.(iii) the restric-
tions inposed by the above-nentioned provisions of the Act
upon the fundanental right guaranteed by Art. (19) (1) (d)
were not, therefore, unreasonable restrictions wthin the
meaning 01 Art. 19 (5) and the provisions of the Act were
not void under Art. 13 (1), and the order of externment was
not ill egal

Per MUKHERJEA J. (MAHAJAN J. concurring) - ~Though
certain authorities can be invested with power to
make
521
initial orders on their own satisfaction in cases of  this
description, and s. 4 (1) (c) of the East punjab Public
Safety Act cannot be pronounced to be unreasonabl e sinply
because an order | could be passed by the Provincial Gov-
ernnent or the District Magistrate on their own persona
satisfaction and not on materials, which satisfy certain
objective tests, yet, the position would be different if the
order thus nade is allowed to continue for any indefinite
period of time without giving the aggrieved person an oppor-
tunity to say what he has got to say against the order; and
i nasmuch as sub-s. (3) of s. 4 prescribes nolimt to the
period of time during which an externment order would remain
in force if it is nade by the Provincial Governnent, and the
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Provincial Governnent is also given power to keep an order
nade by a District Magistrate in force for an indefinite
period, the provisions of sub-s. (3) are manifestly unrea-
sonabl e. The provisions of sub-s. (6)of s. 4 are also
unreasonable as they nake it entirely optional wth the
authorities to comunicate to the person affected, the
grounds upon which the order is made. Neither sub-s. (3) nor
sub-s. (6) of s. 4 can, therefore, be said to have inposed
restrictions which are reasonable in the interests of the
general public within the meaning of Art. 19 (5) and these
provi sions of the Act were consequently void and inoperative
under Art. 13 (1)of the Constitution, and the externnent
order was ill egal

Hel d al so, per KANTA C.J., FAZL ALI, MAHAJAN and MJKH
ERJEA JJ.--Wether the restrictions inposed by a | egislative
enact ment upon the fundanental right guaranteed by Art. 19
(1) (d) are reasonable within the meaning of Art. 19 (5) of
the Constitution would depend as much on the procedura
portion of the law as the substantive part of it] and in
consi deri'ng” whether such restrictions are reasonable the
Court is not therefore bound to confine itself to an exam -
nati on of the reasonableness of the restrictions in the
abstract with reference totheir duration and territoria
extent. The Court ‘can al so consider the reasonabl eness of
the procedural part of the law and the circunstances under
whi ch, and the manner in which, the restrictions have been
i mposed. [ PATANJALI SASLUP, | J. did not express any opin-
ion on this point.]

JUDGVENT:
ORI G NAL JURI SDICTI ON:  Petition No. XXXVII of 1950.
Application wunder article 32 of the Constitution of ' India
for a wit of certiorari and prohibition. The facts are set
out in the judgnent.
B. Banerji for the petitioner

M C. Setalvad, Attorney-Ceneral for India (Gyan Chand,
with him for the opposite party.
522

1950. May 26. The follow ng judgments were delivered:--
KANIA C.J.--This is an application for a wit of ’certiorari
and prohibition wunder article 32 of the Constitution of
I ndi a.

The petitioner who is the President of the Al “India
H ndu Mahasabha since Decenber, 1949, was served with an
order of externnent dated the gist of March, 1950, that
night. By that order he is directed by the District Mgis-
trate, Delhi, not toremaininthe Delhi Dstrict, and
i Mmediately to renpve hinmself fromthe Delhi District and
not to return to the District. The order was to continue in
force for three nonths. By another order of the Mdhya
Bharat Governnent he was directed to reside in Nagpur.  That
order has been recently cancelled. The petitioner disputes
the validity of the first order on the ground that the East
Punjab Public Safety Act, 1949, under which the order was
made, is an infringenment of his fundanental right given
under article 19 (1) (d) of the Constitution of India. He
further contends that the grounds of the order served on him
are vague, insufficient and inconplete. According to him
the object of the externnent order passed by the District
Magi strate, Delhi, was to suppress political opposition to
the policy of the Government in respect of Pakistan and the
Muslim League. It is alleged that because the petitioner
and the H ndu Mahasabha are agai nst the Governnent policy of
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appeasenent this order is served on him It 1is therefore
nmala fide and illegal. |In support of his contention about
the invalidity of the East Punjab Public Safety Act and its
provi sions as regards externnent, counsel for the petitioner
relied on the recent unreported judgnents of the Patna High
Court in Mscellaneous Judicial Case No. 29 of 1950, Brij-
nandan v. The State of Bihar, and of the H gh Court of
Bonbay in Crimnal Application No. 114 of 1950, re Jai-
si nghbhai | shwarl al Modi
It is necessary first to ascertain the true neaning of

article 19 (1) (d) read with clause (5) of the same article.
There is no doubt that by the order of extern-

523
nent the right of the petitioner to freedom of novenent
throughout the territory of Indiais abridged. The only
guestion is whether the linits of pernmissible 1legislation
under clause (5) are exceeded. That clause provides as
follows:--"19. (5) Nothing in subclauses (d), (e) and (f)
of the sai'd clause shall affect the operation of any exist-
ing law'in'so far as it inposes, or prevent the State from
maki ng any law i nposing, reasonable restrictions on the
exercise of any of the rights conferred by the said sub-
clauses either in theinterests of the general public or for
the protection of the interests of any Scheduled Tribe." It
is clear that the /clause permts inposition of reasonable
restrictions on the exercise of the right conferred by sub-
clause (d)in the interests of the general public. The rest
of the provision of clause (5) is not material and neither
side relies onit. Two interpretations of the clause are
put before the Court. It is -argued that grammtically
understood the only question before the Court is whether the
i mpugned | egi sl ation inposes reasonabl e restrictions on the
exercise of the right. To put it in other words, the only
justiciable issue to be decided by the Court is whether the
restrictions inposed by the legislation on the exercise of
the right are reasonable. |If those restrictions on the
exercise of the right are reasonable, the Court has not to
consi der whether the |aw i nposing the restrictions is' rea-
sonabl e. The other interpretation is that while the Consti-
tution permits a |law | aying down reasonable restrictions on
the exercise of the rights nmentioned in sub-clause 19 (1)
(d), the reasonableness has to be of the lawalso. It is
submitted that in deciding whether the restrictions, on the
exercise of the right are reasonable, the Court” has to
decide not only on the extent and nature of the restric-
tions on the exercise of the right but also as to  whether
the conditions wunder which the right is restricted are
reasonabl e. The majority judgnments of the Patna and the
Bonbay Hi gh Courts, although the inpugned Acts of the State
Legi sl atures before themwere naterially different on cer-
tain inmportant points, have given clause (5) of article 19
the latter meaning.
524

In rmy opinion, clause (5) nust be given its full mean-
ing. The question which the Court has to consider is wheth-
er the restrictions put by the inpugned |egislation on the
exercise of the right are reasonable or not. The question
whet her the provisions of the Act provide reasonable safe-
guards agai nst the abuse of the power given to the executive
authority tO admi nister the law is not relevant for the true
interpretation of the 'clause. The Court, on either inter-
pretation, wll be entitled to consider whether the re-
strictions on the right to nmove throughout India, i.e,, both
as regards the territory and the duration, are reasonable or
not . The law providing reasonable restrictions on the
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exercise of the right conferred by article 19 may contain
substantive provisions as well as procedural provisions.
Wiile the reasonableness of the restrictions has to be
considered with regard to the exercise of the right, it does
not necessarily exclude fromthe consideration of the Court
the question of reasonabl eness of the procedural part of the
I aw. It is obvious that if the |law prescribes five years
externment or ten years externment, the question whether
such period of externnent is reasonable, being the substan-
tive part, is necessarily for the consideration of the Court
under clause (5). Simlarly, if the |aw provides the proce-
dure under which the exercise of the right may be restrict-
ed, the sane is also for the consideration of the Court, as
it has to determne if the exercise of the right has been
reasonably restricted. I do not think by this interpretation
the scope and anbit of the word "reasonable" as applied to
restrictions on the exercise of the right, is in any way
unjustifiably enlarged. it seens that the narrow construc-
tion sought to be put on the expression, to restrict the
Court’s. ‘power to consider only the substantive law on the

point, is_not correct. _I'n my opinion this aspect of the
construction of article 19 (5) has escaped the minority
judgrment in the two matters nentioned above. | amnot con-

cerned with the conclusions of the two  Courts about the
invalidity of the provisions of the Acts they were asked to
consider. To the extent they help in the interpretation of
article 19 (5) only they are hel pful.

525

The next question is whether the inpugned Act contains
reasonable restrictions on the exercise of the right given
under article 19 (1)(d)or (e). It was argued on behal f of
the petitioner that under section 4 the power to nake t he
order of externment was given to the Provincial Governnent
or the District Mgistrate, whose satisfaction was final
That deci si on was not open to review by the Court. On' that
ground it was contended that there was an unreasonable
restriction on the exercise of the citizen's right., In ny
opi nion, this argument is unsound. This is not |egislative
del egation. The desirability of passing an individual order
of externment against a citizen has to be left to an offi-
cer. In the Act such a provision cannot be nade. The
satisfaction of the officer thus does not inmpose an unrea-
sonable restriction on the exercise of the citizen's right.
So far as the Bonmbay Hi gh Court is concerned Chagla C. J.
appears to have decided this point against the contention of
the petitioner.

It was next urged that under section 4 (3) ~the order
made by the District Magistrate shall not, unless the  Pro-
vinci al Government by special order otherw se direct, remin
in force for nore than three nonths. It was argued that the
period of three nmonths itself was unreasonable as' the ex-
ternee had no renmedy during that tine. It was contended
that when the Provincial CGovernment directed the renewal of
the order no limt of tine was prescribed by the |egislature
for the duration of the order. The order therefore can  be
in operation for an indefinite period. This was argued to
be an unreasonable restriction on the exercise of a citi-
zen’s right. In this connection it may be pointed out that
in respect of preventive detention, which is a nore severe
restriction on the right of the citizen, the Constitution
itself under article 22 (4) to (7) permts preventive deten-
tion for three nonths without any renmedy. The period of
three nonths therefore prim facie does not appear unreason-
able. Under the proviso to section 4 (5) the Provincia
CGovernment is not pernmitted to direct the exclusion or
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renoval fromthe Province of a person ordinarily residing in
the Province, and sinmlarly

526

the District Magistrate is not permtted to order the exclu-
sion or rempoval of a person ordinarily resident in his
district from that district. This is a great safeguard
provided under the East Punjab Public Safety Act. The
further extension of the externnent order beyond three
nonths may be for an indefinite period, but in that connec-
tion the fact that the whole Act is to remain in force only
up to the 14th August, 1951, cannot be overl ooked. Mor e-
over, this whole argunent is based on the assunption that

the Provincial Government when nmaking the order wll not
perform its duty and may abuse the provisions of the sec-
tion. In ny opinion, it isinproper to start with such an

assunption and decide the legality of an Act on that basis.
Abuse of the power given by a law sonmetines occurs; but the
validity of the'|law cannot be contested because of such an
apprehension. ~ I n ny opinion, therefore, this contention of
the petitioner cannot be accepted.

It. was next argued that there i's no provision in the
Act for furnishing grounds of externment to the citizen
Section 4 (6) provides that when an externment order has
been nade its grounds may be conmunicated to the externee by
the authority nmaking the order and in any case when the
order is to be enforced for nore than three nonths he shal
have a right of making a representation which shall  be
referred to the advisory tribunal constituted under section
3 (4. Wile the word "may" ordinarily conveys the idea of
a discretion and not conpul sion, reading it-with the |ast
part of the clause it seens that when an externnent order
has to be enforced for nore than three nonths an absolute
right is given to the cxternee to nmake a representation. He
cannot rmake a representation unless he has been furnished
grounds for the order. In no other part of the Act a right
to obtain the grouuds for the orderin such a case is given
to him Therefore, that right has to be read as given under
the first part of section 4 (6). That can be done only by
reading the word "may" for that purpose as having the nean-
ing of "shall" If the word "may™ has to be so read for
that purpose, it appears to be against the well-recognised
canons of construction to

527

read the sanme "may" as having a different meani ng when the
order is to be in force for less than three nonths. | do
not think in putting the meaning of "shall" on "may" in the
clause, | am unduly straining the |language wused in the

clause. So read this argument nust fail

It was next argued that there is no provision in the Act
showi ng what the advisory board has to do when it receives a
representation. A reference to the advisory board neces-
sarily inplies a consideration of the case by such' board.
The absence of an express statenent to that effect in the
i mpugned Act does not invalidate the Act.

It was finally contended on behalf of the petitioner
that the grounds for the externnent order supplied to him
are vague, insufficient and inconplete. The grounds are
stated as follows :--

"Your activities generally and particularly since the
recent trouble in East and West Bengal have been of a
conmunal nature tending to excite hatred between communities
and whereas in the present conposition of the popul ation of
Del hi and the recent comunal disturbances of Delhi feelings
are roused between the majority and mnority comunities,
your presence and activities in Delhi are likely to prove
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prejudicial to the nmmintenance of law and order, it is
consi dered necessary to order you to | eave Del hi."

These grounds cannot be descri bed as vague, insufficient
or inconplete. It is expressly stated that the activities
of the petitioner, who is the President of the H ndu Maha-
sabha, since the recent disturbances between two communities
in the East and Wst Bengal have particularly been of a
comunal nature which excites hatred between the comuni -
ties. It is further stated that having regard to the
recent disturbance in Delhi, the population of which is
conposed of both these comunities, the excitement of
such, hatred is |Ilikely to be dangerous to the peace and
mai ntenance of |aw and order. Apart from being vague, |
think that these grounds are specific and if honestly be-
i eved can support the order. The argument that the order
528
was served to stifle opposition to the Governnent policy of
appeasenent has little bearing because the District Mgis-
trate of # Delhi is not concerned with the policy of the
Covernment of appeasenent or otherw se. The order is nmade
because the activities of the petitioner are likely to prove
prejudicial to the maintenance of |aw and order and the
grounds specified have a direct bearing on that conclusion
of the District Magistrate. | therefore think that this
contention of the petitioner nust be rejected.

The result is that the petition fails and is disni ssed.

FAZL ALI J.--1 agree.
PATANJALI SASTRI 'J.--1 agree that this application nust
fail. As | share the views expressed by my Lord in.the

judgnent just delivered by himon the reasonabl eness of the
restrictions inposed by the imnmpugned | egislation whichever
construction of article 19 (5) of the Constitution.is adopt-
ed, | consider it unnecessary to express any opinion on the
true scope of the judicial review pernmitted under. that
article, and | hold nyself free to deal with that point when
it beconmes necessary to do so.

MAHAJAN J.--1 concur in the judgnment which nmy brother Mikh-
erjea is delivering and for the reasons given by himl all ow
the petition and quash the order of externnent.

MUKHERJEA J.--This is an application under article 32 of
the Constitution, praying for quashing of an -externnent
order made by the District Magistrate of Delhi, against the
petitioner Dr. N B. Khare, on 31lst March, 1950, by which the
latter was directed to renove hinself imediately from the
Del hi District and not to return to that District so long as
the order remained in force. The order is for three nonths
at present. Conpl aint was also made in the petition in
respect of another and a subsequent order passed by the
Government of Madhya Bharat which was served on . the  peti-
tioner on his way to Nagpur and which
529
directed him to reside within the linmts of the Nagpur
Muni ci pality and not to | eave that area without the perms-
sion of the District Mgistrate of that place. This order of
the Governnment of Madhya Bharat, we are told, has since been
withdrawmn and we are not concerned with that order or the
Act under which it was passed in the present proceeding.

The substantial contention raised on behalf of the
petitioner is that the particular provision of the East
Punjab Public Safety Act, 1949, under which the District
Magi strate of Del hi purported to make the externnment order
becanme void and ceased to be operative after the new Consti -
tution cane into force, by reason of these provisions being
i nconsistent wth the fundanental rights guaranteed under
article 19 (1) (d) of the Constitution read with clause (5)
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of the sane article. The argunent is that any order passed
under such void |egislative provisions nust necessarily be
void and of no effect in I aw.

In order to appreciate the nmerits of this contention, it
may be convenient to advert to the material provisions of
the East Punjab Public Safety Act which are alleged to have
becone void as well as to the articles of the Constitution
upon which reliance has been placed by the | earned counse
for the petitioner.

The East Punjab Public Safety Act canme into force on
29t h March, 1949, and its object, as stated in the preanble,
is to provide for special measures to ensure public safety
and maintenance of public order. Section 4 (1) of the Act
provi des:

"The Provincial Governnent or the District Mgistrate,
if satisfied with respect to any particular person that with
a viewto preventing himfromacting in any manner prejudi-
cial tothe public safety or the nmaintenance of public order
it is necessary so to do, may, by order in witing, give
anyone or. nore of the following directions, nanely that such
PEE SOM i et e e e

(c) shall renove hinmself from and shall not

return to, any area that may be specified in the order."
530
Sub-section (3) of the section |ays down ‘that "An order
under sub-section (1) nmade by the District Magistrate shal
not, wunless the Provincial CGovernnent by 'special order
otherwise directs, remain in force for nore than three
nmont hs from the maki ng thereof:"

The contention of the petitioner is that the restrictive
provi sions nentioned above, under which a person could be
renoved froma particular area or prohibited from returning
to it are inconsistent with the fundanental right guaranteed
by article 19 (1) (d) of the Constitution under which al
citizens shall have the right "to nove freely throughout the
territory of India." This right indeed is not absolute and
the extent to which it could be curtailed by legislation is
laid down in clause.(5)of article 19 which runs as foll ows:

"Nothing in sub-clauses (d), (e) and (f) of the said
cl ause shall affect the operation of any existing lawin _so
far as it inposes, or prevent the State frommaking any | aw
i mposi ng, reasonabl e restrictions on the exercise of any
of the rights conferred by the said sub-clauses either in
the interests of the general public or for the protection of
the interests of any Schedul ed Tribe."

Thus the primary question which requires. consideration
is, whether the inmpugned |egislation which apparently seens
to be in conflict with the fundanental right enunciated in
article 19 (1) (d) of the Consitution is protected by cl ause
(5) of the article, under which a law would be valid if it
i mposes reasonabl e restrictions on the exercise of the right
in the interests of the general public. It is not disputed
that the question of reasonableness is a justiciable nmatter
which has to be determned by the Court. If the Courts
"hold the restrictions inposed by the law to be reasonable,
the petitioner would certainly have no renedy. |[|f, on the
other hand, they are held to be unreasonable, article 13
(1)of the Constitution inmposes a duty upon the Court to
pronounce the lawto be invalid to the extent that it is
i nconsistent wth the fundanental rights guaranteed under
Part 11l of the Constitution.

531

It has been wurged, though somewhat faintly, by the

| earned Attorney-General that the right of free novenent
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throughout the Indian territory as enunciated in article 19
(1) (d) of the Constitution contenplates nothing else but
absence of inter-State restrictions, which might prevent
citizens of the Indian Union fromnmoving fromone State to
another. A |aw which does not inmpose barriers of this kind,
it is said, cannot be inconsistent wth the fundanenta
right secured by this clause. Such a restricted interpreta-
tionis, in my opinion, not at all warranted by the | anguage
of the sub-clause. What article 19 (1) (d) of the Constitu-
tion guarantees is the free right of all <citizens to go
wherever they like in the Indian territory w thout any kind
of restriction whatsoever. They can nove not nerely from
one State to another but fromone place to another wthin
the sane State and what the Constitution |lays stress upon is
that the entire Indianterritory is one unit so far as the
citizens are concerned. Clause (c) of section 4 (1) of the
East Punjab Public Safety Act, 1949, authorises the Provin-
cial Governnent- or the District Magistrate to direct any
person to renmove hinself fromany area and prohibit himfrom
entering the sane. On the face of it such provision repre-
sents an-interference with the: fundamental right guaran-
teed by article 19 (1) (d) of the Constitution. The contro-
versy, therefore, narrows down to this, whether the inpugned
legislation is saved by reason of its being wthin the
perm ssible limts prescribed by clause (5) of article 19.

Wth regard to clause (5), the | earned AttorneyCenera
points out at the outset that the word "reasonable" occur-
ring in the clause qualifies "restrictions" and not "law ".
It is argued that in applying the clause, all that we have
to see is whether the restrictions that are inposed upon the
exercise of the right by laware reasonable or not. and we
have not to enquire into the reasonabl eness or otherw se of
the law itself. The reasonabl eness of the restrictions can
be judged,’ according to the | earned Attorney-General, from
the nature of the restrictions thenmselves and not from the
manner in which or the authorities by which they are
532
i mposed. The question whether the operation of  the |I|aw
produces hardship in individual cases is also a matter which
is quite irrelevant to our enquiry.

| do agree that in clause (5) the adjective ’reasonable’
is predicated of the restrictions that are inposed by |aw
and not of the law itself; but that does not nean that in
deciding the reasonabl eness or otherwi se of the restric-
tions, we have to confine ourselves to an exam nation of the
restrictions in the abstract with reference nerely to their
duration or territorial extent, and that it is beyond our
province to ook up to the circunstances under which or. the
manner in which the restrictions have been inposed. It is
not possible to fornulate an effective test which /'would
enable us to pronounce any particular restriction to be
reasonabl e or unreasonable per se. Al the attendant. cir-
cunst ances nust be taken into consideration and one ' cannot
di ssoci ate the actual contents of the restrictions from the
manner of their inmposition or the node of putting them into
practice. The question of reasonabl eness of the restric-
tions inposed by a law nay arise as nuch fromthe substan-
tive part of the law as fromits procedural portion. Thus,
although | agree with the | earned Attorney-Ceneral that the
word "reasonable” in clause (5) of article 19 goes wth
"restrictions" and not wth "law," | cannot accept his
suggestion as regards the proper way of determning the
reasonabl eness of the restrictions which a |egislation mght
i npose upon the exercise of the right of free novenent.
Coming now to the provisions of the inmpugned Act, M. Baner-
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jee’s main contention is that section 4 (1) (c)of the East
Punjab Public Safety Act, which provides for passing of
orders renobving a person froma particular area, on the
sati sfaction of the Provincial CGovernnent or the District
Magi strate, cannot be a reasonable piece of |egislation
inasmuch as the only pre-requisite for inmposition of the
restrictions is the personal satisfaction of certain indi-
viduals or authorities, the propriety or reasonabl eness of
whi ch cannot be tested by the application of any externa
rule or standard. It is said that any | aw which places the
liberty
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of a subject at the nmercy of an executive officer, however
hi gh pl aced he m ght be and whose action cannot be reviewed
by a judicial tribunal, is an arbitrary and not a reasonabl e
exercise of legislative powers. The contention requires
careful exam nation.

It is not disputed that under clause (5) of article 19,
the reasonableness of a challenged |egislation has to be
determ ned by a Court and the Court deci des such matters by
appl yi ng —sone objective standard which is said to be the
standard of an average prudent man. Judged by such standard
which is sonetimes described as an external yard-stick, the
vesting of authority in-particular officers to take pronpt
action wunder energent circunstances, entirely on their own
responsibility or personal satisfaction, is not necessarily
unreasonable. One has to take into account the whol e schene
of the legislation and the circumstances under which the
restrictive orders could be made. ~The object of the East
Punjab Public Safety Act is to pro vide for special neasures
to ensure public safety and mai ntenance of public order
Under section 4 (1) (c) of the Act, the Provincial ' Govern-
nment or the District Magistrate may nake an order directing
the renoval of a certain person froma particular area, if
they are satisfied that such order is necessary to prevent
such person fromacting in any way prejudicial to public
safety or mmintenance of public order. Preventive orders by
their very nature cannot be nmade after any judicial enquiry
or trial. |If energent steps have got to be taken to prevent
apprehended acts which are likely to jeopardise the inter-
ests or safety of the public, somebody nust be -given the
power of taking the initial steps on his own responsibility;
and no reasonabl e objection could be taken if the authority,
who is given the power, is also entrusted with the responsi -
bility of maintaining order and public peace in any particu-
lar district or province. The preventive provisions of the
Crimnal Procedure Code are based on simlar principle. In
ny opinion, therefore, the provision of section 4 (1) (c) of
the East Punjab Public Safety Act cannot be pronounced to be
unreasonabl e, sinmply because the order could be passed by
the Provincial Governnent
534
or the District Magistrate on their own personal satisfac-
tion and not on materials which satisfy certain objective
tests.

But though <certain authorities can be invested wth
powers to nake the initial orders on their own satisfaction
in cases of this description, the position would certainly
be different if the order thus made is allowed to continue
for any indefinite period of time without giving the ag-
grieved person an opportunity to say what he has got to say
agai nst the order. | have already set out the provisions of
sub-section (3) of section 4 which deals with duration of
the orders nade under the various clauses of sub-section
(1). It will be seen fromthis sub-section that there is
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absolutely no limt as to the period of time during which
an externment order would remain in force if the order is
nmade by the Provincial Governnment. The Provincial Governnent
has been given unlimited authority in this respect and they
can keep the order in force as long as they chose to do so.
As regards orders made by a District Magistrate, the period
indeed has been fixed at three nonths, but even here the
Provincial Governnent is conmpetent to extend it to any
length of time by means of a special order. The |aw does
not fix any maxi mum peri od beyond which the order cannot
continue; and the fact that the Act itself would expire in
August, 1951, is, in my opinion, not a relevant matter for
consideration in this connection at all. | have no hesi -
tation in holding that the  provision of sub-section (3) of
section 4 is mani festly unreasonabl e and cannot be supported
on any just ground. ~One could understand that the exigen-
cies of circumstances mght justify the vesting of plenary
powers - on certain authorities which could pass orders on
their’ own personal satisfaction tenporarily and for a short
period of time; but if these orders are to continue indefi-
nitely, it is-only fair that an opportunity should be given
to the person agai nst whom such order is made to say what he
has to say in answer to the allegations made against him
There may not be an investigation by a regular Court but it
is necessary that the aggrieved person should be given a
fair hearing and that by an
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impartial tribunal. The provision of the inmpugned Act which
has bearing on this point is contained in sub-section (6) of
section 4 and it runs-as foll ows:

"When an order has been nade in respect of —any person
under any of the clauses under section 4, sub-section (1),
or sub-section (2) the grounds of it may be comruni cated to
hi m by the authority making the order and in any case, when
the order is to be in force for nore than three nmonths, he
shal | have a right of nmaking a representation which shall be
referred to the Advisory Tribunal, constituted under section
3, sub-section (4)."

It wll be noted that the first part of the  subsection
makes it entirely optional with the authorities to comruni-
cate the grounds, wupon which the order is nmade, to the
person affected by it. The grounds need not be communi cat ed
at all if the authorities so desire. As regards the  right
of representation the latter part of the sub-section seens
to inply that when the order is to remain in force for~ nore
than three nonths, the right of representation should be
given to the aggrieved person and the representation shal
be referred for consideration to the advisory tribuna
constituted wunder section 3, sub-section (4), of the / Act.
The right, however, is purely illusory as woul d appear from
the fact that even in cases where the order is to be opera-
tive for more than three nonths, there is no obligation on
the part of the authorities to communicate to the person the
grounds upon which the order was nade. The aggrieved person
consequently may not at all be apprised of the allegations
nmade against himand it will be inpossible for himto make
any adequate or proper representation, if he is not told on
what grounds the order was passed. In ny opinion, this is an
equal Iy unreasonabl e provision and neither sub-section (3)
nor sub-section (6) of section 4 of the Act can be said to
have i nposed restrictions which are reasonable in the inter-
ests of the general public. M conclusion, therefore, is
that under article 13 (1) of the Indian Constitution, these
provi sions of the Act becane void and inoperative after the
Constitution cane into
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force, and consequently the order nade by the District
Magi strate in the present case cannot stand.

I would, therefore, allow the application and quash the
externment order that has been passed against the petition-
er.

Petition dism ssed.
Agent for the petitioner: Ganpat Rai
Agent for the opposite party: P.A Mehta.




