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PETI TI ONER
P. C. WADHWA

Vs.

RESPONDENT:
STATE OF HARYANA & ORS

DATE OF JUDGVENTO5/03/1981

BENCH:

FAZALALI, SYED MURTAZA
BENCH:

FAZALALI, SYED MURTAZA
VARADARAJAN, A. (J)
SEN, AMARENDRA NATH (J)

Cl TATI ON
1981 Al R'1540 1981 SCR (3) 84
1981 SCC (2) 642 1981 SCALE (1)585
ACT:
Al India Services  (Conditions of. Service-Residuary

Matters) Rules, 1960-Rule 2(b)-Scope of-1.P.S. Oficers on
deputation, if entitled to get deputation all owance-Absence
of provision for paynment of deputation-allowance in Pay and
Cadre Rules, whether ampbunts to a bar to the receipt of
deput ati on al | owance.

HEADNOTE

Rule 2 of the Al India Services (Conditions of
Servi ce-Residuary Matters) Rules, 1960 enpowers the Centra
CGovernment to make regulations to regulate any matters
relating to conditions of service of persons appointed in an

Al India Service for which no provisionis mnade in the
rul es under the Al India Services Act, 1951; and until such
regul ations are made, such matters shall be regulated, in

the case of persons serving in connection with the affairs
of a State, by the rules applicable to officers of the State

Cvil Service, Cass |I. By an order issued in 1963 the then
Punj ab Governnent ordered that officers of the State hol ding
Class | posts would be entitled to deputation allowance at

the rates nentioned in para (i) (c) (ii) of the Oder. By
the application of the Punjab Reorgani sation Act this order
becanme applicable to officers serving in the State of
Har yana

The appellant was an officer belonging to the Indian
Police Service. His services were placed at the disposal of
the State Electricity Board to work as a Vigilance Oficer
a post whi ch was declared equivalent in status and
responsibilities to the post of Deputy |Inspector General of
Police, held by himunder the State Government. The order of
deput ati on passed by the Governor, while protecting the pay
and other allowances received by himin the cadre post, did
not however mention anythi ng about the paynent of deputation
al  owance to him

The appel |l ant cl ai ned deputation allowance under Rule
2(b) of the Residuary Rules. But his representation had been
rejected by the State Government. He then noved the High
Court for the issue of a wit; but that petition was
di smissed in limnmne.

Before this Court the appellant contended that he had a
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statutory right to get deputation allowance as provided in
Rul e 2(b) of the Residuary Rul es.
Al'l owi ng the appea

AN

HELD: Rule 2(b) of the Residuary Rules expressly

applies to officers of Al India Services on deputation. [87
g
85

1. The substratumof Rule 2(b) is that an officer of
the AIl India Services on deputation would be entitled to
deput ati on all owance equivalent to that given to Oficers of
the State Civil Service Cass |I. This Rule, read in

conjunction with para (i) (c) (ii) of the Oder issued by
the erstwhile Punjab Government, manifestly entitles the
appel lant to draw deputation allowance at the rates
mentioned in the Oder. [87 H

2. There is nothingin either Rule 6 of the IPS (Cadre)
Rul es, 1954 or in Rule 9 of the IPS (Pay) Rules, 1954 which
debars ' an I"P.S. Oficer from getting any deputation
al | owance when he was on deputation to any of the
authorities mentioned in Rule 2(i) of the Cadre Rules. The
nmere absence of a provision for paynent of deputation
allowance in the Cadre Rules or Pay Rules cannot be
interpreted to mean an -absolute bar to the receipt of such
deputation all owance if other rules permt such a course of
action. Rule 9 of the Pay Rules only protects the salary
adnmissible to 1.P.S. Oficers on deputation.” Sub-rules 1 to
6 of Rule 9 of the Pay Rules do not prohibit paynment of
deput ation all owance ‘to officers. ~Wat the proviso to sub-
rule 6 does is that it protects the pay and all owances of an
officer on deputation so that he is not adversely affected
in his enolunments while on deputation. In the absence of any
express rules nade by the Central Governnent on the subject
the Residuary Rules would apply. [89D(F

3. There is no substance in the argunment of the Board
that since the terns of deputation sanctioned by the
Governor did not speak of paynent ‘of deputation all owance to
the appellant, the order of deputation should be'read as a
nodi fi cati on made by the Central Governnent to Rule 2(b) of
the Residuary Rules. Rule 2(b) makes an exception only if
the Central Governnent nakes an order in consultation wth
the State Government nodifying the rules. There is no
evidence to show that the Central Governnent consulted the
State Governnent to take away the effect of Rule 2(b) of the
Residuary Rules. Moreover the order of the Governor cannot
be construed as an order passed by the Central Governnent.
[ 90E- F]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No.
1475/ 1972.

Appeal by special leave fromthe Judgnent and Order
dated 30.3.1972 of the Punjab & Haryana High Court in Cuvi
Wit Petition No. 1034 of 1972.

P.C. Wadhwa in person (Appellant.)

K. G Bhagat and R N. Podar for Respondent No. 1

K. K, Jain, Bishanmber Lal, S.K CGupta and P. Dayal for
Respondent No. 2.

K. S. GQrunoorthy for Union of India.
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The Judgnent of the Court was delivered by

FAZAL ALI, J. This appeal by special leave is directed
against an order dated March 30, 1972 of the Punjab and
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Haryana Hi gh Court dismissing the wit petition filed by the
appellant in |imne.

The facts of the case lie within a very narrow conpass
and may be stated thus:

The appellant was an |IPS officer allotted to the
Haryana State and before his services were placed at the
di sposal of the Haryana State Electricity Board (hereinafter
referred to as the Board), he was hol ding a substantive rank
of Deputy Inspector-General of Police and was Commandant
General, Hone Guards and Director, Cvil Defence. On Apri
15, 1969 the appellant was sent on deputation and his
services were placed at the disposal of the Board where he
was to work as Deputy ‘Inspector GCeneral of Police for
Vigilance Wrk. On July 10, 1970 the post of Deputy
I nspector General of Police in the Board was declared
equivalent in status and responsibility to the IPS Cadre
post of Deputy Inspector Ceneral of Police in order to
protect the pay and salary and other allowances of the
appel | ant ‘'which hewas getting in his post before his
deputation to the Board. In the Board, the appellant was
designated as Vigilance Oficer. By an order dated August
14, 1970 the appellant’s terns of deputation to the Board
were finalized by the Haryana Government and the sane were
conmuni cated to the appellant on August 26, 1970. The terns
and conditions on which the appellant was sent on deputation
to the Board are contained in the order passed by the
Governor of Haryana (Annexure B to SLP It woul d be seen that
the order of the Governor, while protecting the pay and
emol uments that the appellant was getting, did not nention
anyt hi ng about any deput ation all owance being given to him
The appel | ant nade a representation to the Centra
CGovernment for paynment of deputation all'owance in accordance
with rule 2 (b) of the Al India Services (Conditions of
Servi ce-Residuary Matters) Rules, 1960 (hereinafter referred
to as the Residuary Rules) and submitted that he shoul d be
gi ven the sane deputation all owance as was adm ssible to the
of ficers of the Haryana State Cvil Service hol ding posts of
Class | when they were sent on deputation to sone / other
departrment or local body. The representation filed by the
appel lant to Central Governnent was rejected. The appel | ant
then filed the wit petition before the H gh Court which was
dismssed in limne, as indicated above. Hence this appeal
87

After hearing the appellant in person and counsel for
the parties, we are satisfied that this appeal nust succeed
on a short point, and we are really surprised why the Hi gh
Court dismssed the wit petitionin |limne when'the natter
merited serious scrutiny and deep exam nati on. The
appel | ant, who has argued in person, submitted that being an
officer of the Indian Police Service, he was governed under
Al India Services Act, 1951 and Rules nade therein and in
so for as deputation allowance was concerned, by the
Residuary Rules. He had thus a statutory right to get
deputation all owance, as provided for in Rule 2(b) of the
Resi duary Rules. Relevant portion of Rule 2 nay be extracted
t hus:

"2. Power of the Central Governnment to provide for
residuary matters.-The Central Covernnent rmay,
after consultation wth the Governnents of the
St at es concerned, make regul ations to regul ate any
matters relating to conditions of service of

persons appointed to an All India Service, for
which there is no provision in the rules made or
deenmed to have been nmade wunder the Al India

Services Act, 1951 (61 of 1951); and until such
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regul ations are made, such natters shall be
regul at ed: -
(a) in the case of persons serving in connection

with the affairs of the Union, by the rules,
regul ati ons and orders applicable to officers
of the Central Services, Cass |

(b) in the case persons serving in connection
with the Affairs of a State by the rules,
regul ati ons and orders applicable to officers
of the State Civil Services, Cass |, subject
to such exceptions and nodifications as the
Central CGovernment nmay, after consultation
with the State Governnent concerned, by order
in witing, make;" (Enphasis supplied)

It would be seen that rule 2(b) expressly applies to
the appellant or for that matter to the officers of the A
India Services. The substatum of the rule is that whenever
any officer is sent on deputation, he would be entitled to a
deput ation al l'owance equivalent to that which is given to
officers of 'the State GCivil Service, Cass |I. In the instant
case, it —appears that by virtue of ‘the Order issued by the
Punj ab Governnent on January 28/31, 1963 which al so applies
to Haryana by the application of Punjab Reorgani zati on Act,
it is clear that officers of the State concerned hol ding
Class | posts would
88
be entitled to deputation allowance on- certain rates
mentioned in para (i) (c) (ii) of the order which runs thus:

"The deputation allowance shall be at a uniform
rate of 20 per cent of ~the enployee’ s basic pay and
shall be subject to a maxi mumof Rs. 300- per nensem
provi ded that the basic pay plus the deputation
al l owance shall, at no tinme exceed Rs. 3,000- per
mensem This shall equally apply in cases of ' Foreign

Service' where at present ~deputation allowance of 25

per cent of the basic pay is adm ssible under seria

No. 40 of rule 15.1 of Punjab CS.R Vol. | Part 1,

"Basic pay’ for the above purpose shall nean the pay

drawn in the scale of pay of the ~officiating

appoi ntnent in an enployee’s parent cadre, provided
that the officiating appointnent- so held was not ina
tenure post and it is certified by the appointing
authority that but for the deputation the enployee
woul d have conti nued to hol d t he of fici ating
appoi ntnent indefinitely."
In other words, the maxi num amount of deputation all owance
under the order would not exceed a sum of Rs.  300/- per
mensem Reading Rule 2(b) in conjunction with para (i) (c¢)
(ii) of the order of the Punjab Governnent, it is manifest
that the appellant is doubtless entitled to deputation
al l owance at the rates nmentioned in the order of the Punjab
Government which fully applies to Haryana Governnent al so.
The argunent advanced by the appellant therefore is
unanswer abl e.

M. Bhagat, appearing for the State of Haryana
submitted that there is no provision either in Rule 6 of the
IPS (Cadre) Rules, 1954 or in Rule 9 of the IPS (Pay) Rules
1954 regarding paynment of deputation allowance and hence it
should be held that any officer belonging to the IPS cadre
was debarred fromgetting any deputation allowance unless
there was an express provision in the said rules. Relevant
part of rule 6 of the IPS (Cadre) Rules nay be extracted
t hus:

"Deputation of Cadre Officers.-(1) A cadre officer
may, with the concurrence of the State Government or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

the State Governments concer ned and the Centra

CGovernment be deputed for service under the Centra

Government or another State Government or under a

conpany, association or body of individuals, whether

i ncorporated or not, which is wholly or substantially

owned or controlled by the Central Government or by

anot her State Government.
89
(2) A cadre officer may also be deputed for service
under: -
(i) a conpany, associ ation or body of
i ndi viduals, whether incorporated or not,
which is wholly or substantially owned or
controlled by a State Governnent, a Muinici pa
Corporation or. a Local Body, by the State
Gover nment _on whose cadre he is borne, and
(i) ..o
Provided that .........
Provided further that no cadre officer shall be
deput ed under sub-rule (i) or sub rule (2) to a
post-carrying a prescribed pay which is |ess than
or a pay scal e, the nmaxi mum of which is |less than
the basic pay he  would have drawn in the cadre
post but for his deputation.”
We are unable to readin any of these rules any prohibition
or bar to the paynent of deputation allowance to an officer
of the |IPS Cadre @ on deputation to any of the authorities
mentioned in rule 2(i) above. In the instant case the
appel  ant was sent on deputation to the Board which is a
body wholly or substantially owned by the State Government.
The nere absence of the provision for payment of deputation
al | owance cannot be interpreted to nean an absolute bar to
the receipt of such deputation allowance by an | PS Cadre
officer, if other Rules permt such a course of @ action
Simlarly, Rule 9 of the IPS (Pay) Rules, 1954 contains
various clauses which nmerely protect the Pay and salaries
adm ssible to an IPS officer when sent on deputation. There
is no reference to any all owance or other enolunents in the
Rul e, excepting pay which is clearly set out in Schedule |1
to those Rules. W have gone through Sub-Rules (1) to (6) of
Rule 9 and are wunable to find any linitation contained in
these rules which could prevent the appellant from getting
deputation all owance. Reliance was, however, placed on the
proviso to sub-rule (6) which may be extracted thus:
"Provided that the pay allowed to an officer under
this sub-rule and sub-rule (5) shall not at any tine be
| ess than what he would have drawn had he not been

appointed to a post referred to in sub-rule (4)."

The dom nant object of the proviso is nmerely to protect
the the pay and salary which an IPS officer was getting when
he was
90
sent on deputation, so that his being sent on deputation may
not cause any prejudice to his career or enolunents. There
being no Rules on the subject, it is nanifest that in such
cases the Residuary Rules would apply. W might nention that
the Residuary Rules were nade in 1960, about six years after
the issuance of IPS (Cadre) Rules and IPS (Pay) Rules. It
seens to us that the Central Government realised that, when
other officers of the State Governnent on deputation were
entitled to deputation allowance, there was no reason why
this privilege should be denied to officers of the cadre of
IPS. Perhaps it was with this essential object in viewthat
Rule 2(b) of the Residuary Rules was enacted so as to enable
I PS officers to get deputation allowance on the sanme terns
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as officers of State Civil Service Cass | were getting.
This provision would naturally hold the field in the absence
of any express Rules nmde by the Central Governnent, which
have so far not been made.

Counsel appearing for the Board submitted before us
that the letter of the Governor dated August 14, 1970 |aying
down the terns of deputation of the appellant does not
contain any nention of deputation allowance to be given to
the appellant and should therefore be read as a nodification
made by the Central CGovernnent, as contenplated by cl ause
(b) of rule 2 of the Residuary Rules. W are, however,
unable to agree with this contention. |In the first place,
Rule 2 (b) of the Residuary Rules nakes an exception only if
the Central Government nmakes an order and that too after
consultation with the State  GCovernment concerned nodifying
the Rule. There is no evidence in this case to show that any
order was passed by the Central CGovernnent after consulting
the State Government to nodify or take away the effect of
rule 2(b) ~ of the Residuary Rules. The order of the Governor
of Haryana cannot by any stretch of i magi nati on be construed
as an order passed by the Central CGovernnment. For these
reasons the contentions raised by the respondents rnust be
overrul ed. For the reasons  given above we hold that the
appellant is legally entitled under the Statutory Rules as
i ndi cated above to get deputation allowance. The Board was
therefore in |aw bound to pay the said deputation allowance
to the appellant. The result is that the appeal is allowed
and order of the High Court dismssing the wit petition in
[imne is quashed. A Wit of mandanus is issued to the Board
to pay the deputation allowance to the appellant, to be
calculated in terns of para (i) (c) (ii) of the order of the
Punjab Governnent referred to in this judgnment. The paynent
woul d be made for the period the appell ant was on depu-

91
tation to the Board. The entire amount shall be paid within
three nont hs.

The appel | ant woul d be entitled to his costs,
quantified at Rs. 2,000/- which also should be paid to the
appel l ant within three nonths.

P.B.R Appeal al | owed.
92




